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18  C.  B  N.  S.  315   325 
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McHenry  v.  Davis   L.  R.  10  Eq.  88    330 

Mclnnes  v.  Western  Ins.  Co   6  P.  B.  242  265,  270 
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479    20  49 
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Navler's  Case   5  Howell  St.  Tr.  825    305 

Needham  v.  Bristow   I  Dowl.  N.  S.  700   199 
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COURT  OF  QUEEN'S  BENCH. 


HILARY  TERM,  41  VICTORIA,  1878. 

From  February  4th  to  February  2Srd. 


Present : 

The  Hon.  Robert  Alexander  Harrison,  C.J. 
"      "     Adam  Wilson,  J. 
"      "     John  Douglas  Armour,  J. 


George  Wellington  Stevens  v.  Daniel  Buck. 

Ejectment — Letters  patent  for  adjoining  lots — Description  of  land — 
Estoppel — Adding  equitable  defence  in  term. 

Ejectment  to  recover  a  piece  of  land  claimed  by  plaintiflF  as  part  of  lot  5- 
and  by  defendant  as  part  of  lot  4,  both  claiming  under  the  letters  patent 
for  the  respective  lots  The  plaintiff's  patent  issued  on  2nd  January, 
1874,  and  grantea  it  as  lot  3,  containing  85  acres,  without  any  description 
by  metes  and  bounds.  The  defendant's  patent  issued  on  the  8th  December, 
1876,  granted  his  lot  as  lot  4,  containing  23  acres,  -without  any  specific- 
description.  It  appeared  that  the  piece  in  question,  though  not  so  laid  out 
on  the  ground,  would,  according  to  the  field  notes  and  plan  made  on  the 
original  survey,  have  formed  part  of  lot  4 ;  but  that  the  Crown  Lands 
Department  bad  subsequently  erased  a  portion  of  the  division  line  between 
the  lots,  and  that  the  grants  were  evidently  made  according  to  the  plan 
so  altered  ;  and  that,  including  the  land  in  question,  lot  3  would  just 
consist  of  85  acres,  while  let  4,  exclusive  of  the  piece,  would  consist  of 
23  acres.    Held,  that  the  piece  in  dispute  was  granted  as  part  of  lot  3. 

It  appeared,  however,  that  the  defendant,  though  his  patent  was  sub- 
s^-quent  to  the  plaintiff's,  was  the  first  to  purchase  from  the  Crown : 
and  that  he  and  plaintiff  had  been  occupying  the  respective  lots  for  some 
years  previous  to  the  issue  of  either  patent:  that  the  piece  in  dispute 
was  s>.:ld  by  the  Crown  Lands'  agent  to  defendant  as  part  of  lot  4,  and 
that  he  then  took  possession  of  it  as  such,  continued  to  occupy  it  without 
any  objection  from  plaintiff,  and  cleared  a  large  portion  thereof,  and 
erected  a  house  and  barn  thereon  of  much  greater  value  than  the  land 
itself:  that  plaintiff,  when  applying  for  his  patent,  filed  an  application 
made  by  defendant  that  there  was  no  one  in  adverse  possession  of  lot  3, 
•upon  which  the  lot,  including  this  piece,  was  granted  to  the  plaintiff. 

Held,  that  the  plaintiff  was  estopped  in  equity  from  setting  up  title  to  the 
land  in  question  as  being  part  of  lot  3 ;  and  an  equitable  defence,  setting 
out  these  facts,  was  directed  to  be  added,  and  a  verdict  to  be  entered, 
thereon  for  the  defendant. 
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Ejectment  for  the  recovery  of  possession  of  lot  3,  in 
the  2nd  concession  of  the  township  of  Stanhope,  in  the 
county  of  Haliburton. 

The  plaintiff  claimed  title  under  the  patent  from  the 
Orown. 

The  defendant,  besides  denying  the  title  of  the  plaintiff, 
asserted  title  to  the  land  as  being  part  of  lot  4  in  the  2nd 
concession  of  Stanhope,  William  Buck,  claiming  as  owner 
under  deed  from  Mary  and  Daniel  Buck,  being  the  patentee 
from  the  Crown  of  said  lot  4. 

The  cause  was  tried  at  the  last  Fall  Assizes,  at  Lindsay, 
before  Hagarty,  C.  J.  C.  P.,  without  a  jury. 

The  piece  of  land  in  dispute  was  about  fifteen  acres,  shewn 
on  the  subjoined  plan,  and  marked  "A."  (See  plan  on 
opposite  page.) 

The  plaintiff  claimed  it  as  being  a  portion  of  lot  8,  as 
described  in  the  grant  from  the  Crown,  and  the  defendant 
claimed  it  as  being  part  of  lot  4,  as  described  in  the  grant 
from  the  Crown. 

The  defendant  had  been  in  occupation  of  it  as  being  a 
part  of  lot  4  for  about  thirteen  years,  and  bought  it  from 
the  Crown  Lands  agent  as  being  a  part  of  lot  4. 

The  plaintiff,  who  purchased  lot  3  four  or  five  years  ago, 
did  not  claim  the  piece  in  dispute  until  recently  as  a  part 
of  lot  3,  and  when  he  made  his  application  for  letters 
patent,  obtained  and  filed  an  affidavit  from  the  defendant 
that  there  was  no  one  in  adverse  occupation  of  lot  3. 

The  defendant  at  this  time  was  not  only  living  on  the 
land  in  dispute,  but  had  erected  a  house  arid  barn  on  it, 
and  had  cleared  about  ten  acres  of  it. 

If  the  line  between  lots  3  and  4  in  the  1st  concession 
were  projected  in  a  straight  line  so  as  to  make  parallelograms 
of  the  lots,  the  land  in  question  would  be  beyond  doubt  a 
portion  of  lot  3. 

The  original  plan  of  the  township  as  first  prepared 
shewed  this  line  projected,  but  afterwards  the  projected 
line  was  erased,  so  that  it  does  not  now  appear  on  the 
original  plan. 
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A  copy  of  the  plan,  supplied  to  the  local  agent  for  the* 
purposes  of  sale,  by  mistake,  shewed  the  projected  line,, 
and  the  defendant  bought  and  occupied  in  accordance 
with  it. 

The  alterations  in  the  plan  made  lot  3  consist  of  what,^ 
according  to  the  plan,  originally  was  portions  of  lots  3  and 
4,  and  lot  4  to  consist  of  what  was  portions  of  lots  4  and  5. . 

The  township  of  Stanhope  was  surveyed  in  1860.  The 
plan,  shewing  the  lots  in  parallelograms,  and  field  notes  were 
shortly  afterwards  returned  to  the  Crown  Lands  Depart- 
ment. These  were,  according  to  the  practice  of  the  depart- 
ment, sent  to  the  deputy  surveyor's  office  to  be  examined. 

It  was  found  that  no  post  had  been  planted  for  lot  4,. 
and  so  thirteen  and  a  half  acres  were  added  to  the  seventy- 
two  acres  shewn  on  the  plan  as  being  lot  3,  the  addition 
making  lot  3  to  be  about  eighty -five  acres  as  now  shewn 
on  the  plan,  and  leaving  lot  4  only  23  acres  as  also  shewn, 
on  the  plan. 

There  did  not  appear  to  have  been  any  intention  on 
the  part  of  the  Crown  to  convey  the  land  covered  with 
water  either  as  a  part  of  lot  3  or  lot  4. 

The  patent  for  lot  3  to  George  Wellington  Stevens  was  - 
issued  on  the  2nd  of  January,  1874.  It  recited  that 
George  Wellington  Stevens  had  contracted  and  agreed  for 
the  absolute  purchase  of  the  land  and  premises  after 
mentioned  and  described  at  and  for  the  price  of  $17.  It 
did  not  contain  any  description  by  metes  and  bounds.  It 
simply  described  the  lot  "  as  lot  number  three  in  the  second 
concession  of  the  said  township  of  Stanhope,"  containing 
eighty -five  acres,  be  the  same  more  or  less,  "  reserving  the 
road  allowance  along  the  bank  of  Kashoengahengamoglake." 

The  patent  for  lot  4  to  Mary  Buck  was  issued  on  the 
8th  of  December,  1875,  and  was  for  twenty-three  acres. 
It  contained  a  similar  recital  to  the  prior  patent,  and  stated 
the  price  to  be  $23.    It  contained  no  metes  and  bounds,., 
and  made  no  reference  to  Kashoengahengamog  lake. 

It  simply  described  the  land  as  being  "  Lot  number  four- 
in  the  second  concession  of  the  township  of  Stanhope  afore- 
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said,"  containing  by  admeasurement  twenty- three  acres,  be 
the  same  more  or  less.  Lot  3,  according  to  actual  measure- 
ment, contained  87  yVn  acres.  This  was  exclusi  ve  of  the  road 
.allowance  around  the  lake  shore.  The  road,  if  added, 
would  ma,ke  something  like  ten  acres  more.  The  tongue  of 
land  in  dispute  if  deducted  would  make  1 5       acres  less. 

The  evidence  shewed  that  the  plaintiff  or  his  agent,  before 
.action,  refused  to  make  any  compensation  whatever  to  the 
defendant  for  his  improvements.   The  learned  Chief  Justice 
found  a  verdict  for  the  plaintiff. 

During  Michaelmas  term  last,  March  10,  1872,  31.  C. 
Cameron,  Q.  C,  obtained  a  rule  calling  on  the  plaintiff  to 
ishew  cause  why  the  verdict  entered  for  the  plaintiff  should 
not  be  set  aside  and  a  verdict  entered  for  the  defendant, 
pursuant  to  the  Law  Reform  Act,  on  the  ground  that  the 
said  verdict  was  contrary  to  law  and  evidence. 

During  last  term,  February  8,  1878,  J.  K.  Kerr,  Q.  C, 
shewed  cause.  He  cited  Juson  v.  Reynolds,  34  U.  C.  R 
174, 197, 199  ;  Garrick  v.  Johnston,  26  U.  C.  R  69 ;  Davis  v. 
McPherson,  33  U.  C.  R.  376  ;  Wigle  v.  Steioart,  28  U.  C.  R 
4^7 ;  Harrison  v.  Frost,  34  TJ.  C.  R.  110 ;  Oillen  v.  Haynes, 
33  U.  C.  R  516;  GDonnell  v.  Tiernan,  35  U.  C.  R.  181. 

M.  G.  Gameron,  Q.  C,  contra. 

March  15,  1878.  Harrison,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

The  first  question  which  we  propose  to  consider  is, 
whether  the  plaintiff,  under  his  letters  patent,  is  legally  en- 
titled to  recover  possession  of  the  parcel  of  land  in  dispute. 

If  we  should  be  of  opinion  in  the  affirmative,  it  will 
become  necessary  to  consider  some  other  questions,  to 
■which  we  shall  hereafter  advert. 

An  examination  of  the  cases  bearing  on  this  question 
will  disclose  the  principles  which  should  govern  us  in  the 
present  enquiry. 

It  is  usual  for  the  Crown  in  this  Province,  before  selling 
^any  of  the  public  demesne,  to  have  a  survey  made  of  it  into 
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concessions  and  lots,  with  appropriate  numbers  or  other 
appropriate  descriptions. 

It  is  also  usual  for  the  surveyor  when  making  the  survey 
to  place  posts  or  other  suitable  monuments,  so  as  tO' 
designate  the  concessions  and  lots  on  the  ground. 

It  is  also  usual  for  the  surveyor  to  report  his  work  to 
the  Crown  Lands  Department,  and  to  accompany  the  report  , 
with  his  field  notes  and  a  plan  shewing  the  survey  in  detail.. 

It  is  competent  to  the  Crown  to  adopt  or  reject  the 
survey;  but  when  it  adopts  it,  with  or  without  amend- 
ment, and  makes  grants  in  pursuance  of  it,  these  grants 
are  controlled  by  the  survey:  Martin  v.  Crow,  22  V.  C. 
K.  485. 

In  deciding  conflicting  claims  between  the  grantees  of 
the  Crown  or  those  claiming  under  them,  it  is  necessary  to- 
have  regard  not  only  to  the  language  of  the  grants,  but  to 
the  actual  work  on  the  ground  if  the  same  can  be 
traced :  Dunn  y.  lurner,  8  U.  C.  R.  104 ;  Carrick  v.  John- 
ston, 26  U.  C.  R.  69 ;  Smith  v.  Clunas  et  al,  20  C.  P.  213. 

If  there  be  no  work  on  the  ground,  the  plan,  as  adopted, 
may  be  held  to  govern;  but  where  there  is  work  on  the 
ground,  and  the  latter  is  inconsistent  with  the  plan,  the- 
work  on  the  ground  must  govern  :  Carrich  v.  Johnson,  2&' 
U.  C.  R.  69.  See  further  Juson  et  al.  v.  Reynolds,  34  U.. 
C.  R.  174,  199. 

If  the  plan  and  the  grant  conflict  it  may  be  that  the^ 
grant  would  be,  in  some  measure,  controlled  by  the  plan 
but  where  both  agree,  and  there  is  no  evidence  of  work  on 
the  ground,  effect  must  be  given  to  the  grant  according  to- 
the  description  therein  contained,  so  far  as  the  same  can  be 
traced  on  the  ground :  McEachern  v.  Somerville,  87  U.  C. 
R.  609,  620. 

The  description  in  the  grant  may  be  so  worded  as  to  be 
entirely  controlled  by  the  plan :  O'Donnell  v.  Tiernan,  35' 
U.  C.  R.  181. 

All  lands  are  supposed  to  be  actually  surveyed,  and  the 
intention  of  the  grant,  unless  the  contrary  plainly  appear^ 
must  be  held  to  convey  the  land  according  to  the  actual 
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survey:  Martin  v.  Crow,  22  U.  C.  K  485;  McGregor  v, 
McMichael,  41  U.  C.  R  128. 

If  a  survey  has  been  made,  but  inaccurately,  and  there  be 
no  evidence  of  work  on  the  ground,  the  inaccurate  survey 
must  yield  to  a  subsequent  accurate  one,  for  in  law  the 
angles  of  a  lot  must  be  considered  to  be  ascertainable  with 
mathematical  certainty :  Thihaudeau  v.  Skead,  39  U.  C.  R. 
387;  Forsyth  v.  Boyle,  28  C.  R  26,  33. 

Where  the  question  is  as  to  the  construction  of  a  particular 
grant  from  the  Crown,  other  grants  from  the  Crown  may 
be  received  to  assist  in  the  construction :  Clark  v.  Bonny- 
castle,  3  0.  S.  528.  But  where  the  construction  of  the  first 
grant  is  clear,  a  subsequent  grant  cannot  be  allowed  to 
control  it :  Davis  et  al.  v.  McPherson,  33  U.  C.  R.  376 ; 
Martin  v.  Crow,  22  U.  C.  R.  485 ;  Harrison  v.  Frost,  34 
U.  C.  R  110. 

If  a  lot  be  granted  by  a  certain  name,  and  it  be  clearly 
shewn  what  the  lot  so  named  contains,  the  lot  as  named  is. 
the  governing  feature  in  the  description :  Iler  v.  Nolan, 
21  U.  C.  R  309,  319. 

Where  a  particular  description  is  given  as  by  metes 
and  bounds,  and  the  latter  is  inconsistent  with  the  descrip- 
tion of  the  lot  as  named  in  the  grant,  the  particular 
description  must  be  set  aside:  Jamieson  y.  McCollum,  18 
U.  C.  R.  445 ;  Wigle  v.  Stewart,  28  U.  C.  R.  427 ;  Gillenv, 
Haynes,  33  U.  C.  R  516 ;  Haynes  v.  Gillen,  21  Grant  15. 

The  grant  under  which  the  plaintiff  claims  was  the  first 
issued.  It  describes  the  land  granted  as  being  "Lot  number 
three  in  the  second  concession  of  the  said  township  of  Stan- 
hope, reserving  the  road  allowance  along  the  bank  of  Kas- 
hoengahengamog  lake."  This  points  to  the  fact  of  an 
original  survey,  and  that  the  lot  intended  to  be  granted 
adjoins  or  abuts  on  the  lake  named.  Besides,  the  grant  calls 
for  eighty-five  acres,  be  the  same  more  or  less.  When  we 
refer  to  the  plan  of  the  origiaal  survey  in  the  Crown  Lands 
Department,  we  find  the  lake  and  discover  a  lot,  such  as 
described,  abutting  on  that  lake.  Including  the  piece  of 
land  in  dispute,  there  are  about  eighty -five  acres.  Exclu- 
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ding  it  there  is  much  less.  The  inference  is  irresistible 
that  the  Crown  intended  to  grant,  and  did  grant,  the  piece 
in  dispute  as  a  portion  of  lot  3. 

This  conclusion  is  strengthened  if  we  refer  to  the  grant 
under  which  the  defendant  claims,  and  which  was  not  issued 
till  the  18th  of  December,  1875.  It  grants  Lot  number 
four  in  the  second  concession  of  the  township  of  Stanhope, 
aforesaid,"containing  b}^^  admeasurement  twenty-three  acres, 
be  the  same  more  or  less.  If  we  refer  to  the  plan  and  ex- 
clude the  piece  in  dispute,  lot  4,  as  now  shewn  on  the  plan, 
contains  about  twenty-three  acres.  If  we  add  the  piece  in 
dispute  it  will  contain  about  forty-eight  acres. 

There  is  no  variance  between  the  plan  as  it  now  appears 
and  these  grants.  The  line  which  was  projected  by  the 
surveyor  between  lots  3  and  4  has  been  erased,  and  the 
grants  evidently  made  according  to  the  plan  as  altered. 
We  must  therefore  assume  that  this  was  done  by  the 
authority  of  the  Crown  Lands  Department  before  either 
grant  was  made.  The  right  of  the  Crown  before  grant  of 
the  land  to  make  such  an  alteration,  where  there  is  no 
work  on  the  ground  at  variance  with  it,  cannot  be  doubted. 
There  is  no  evidence  of  any  work  on  the  ground  at  variance 
with  the  plan  as  altered,  or  the  grants.  The  only  conclusion 
possible  under  these  circumstances  is,  that  the  plaintiff  has 
the  legal  right  to  recover. 

But  are  there  not  circumstances  which  would  prevent 
his  recovery  in  a  Court  of  equity  ?  It  is  shewn  that  the 
defendant  was  the  first  to  purchase  from  the  Crown.  The 
evidence  also  shews  that  the  plaintiff  and  the  defendant 
were  occupying  the  two  lots  for  some  years  before  the  issue 
of  either  of  the  letters  patent:  that  the  plaintiff  never 
objected  to  the  defendant  occupying  the  piece  in  dispute 
as  being  a  portion  of  lot  4 :  that  it  was  sold  by  the  local 
Crown  Lands  agent  as  a  portion  of  lot  4 :  that  the  defen- 
dant, with  the  knowledge  of  plaintiff,  proceeded  to  occupy 
and  did  occupy  it  as  being  a  portion  of  lot  4  :  that  defen- 
dant not  only  cleared  a  large  portion  of  it,  but  put  up  a 
house  and  bam  on  it  of  much  greater  value  than  the  money 


STEVENS  V.  BUCK. 


9 


value  of  the  land :  that  the  plaintiff  did  not  up  to  this  time 
dispute  defendant's  right  to  occupy  it  as  being  a  portion 
of  lot  4  :  that  the  plaintiff  when  applying  for  his  grant  of 
lot  3  filed  an  affidavit  that  there  was  no  claim  of  any 
person  in  adverse  possession  of  that  lot :  that  the  Crown 
believing  this  statement  to  be  true  granted  letters  patent 
for  the  whole  of  lot  3,  including  the  parcel  in  dispute,  to 
the  plaintiff ;  and  that  the  plaintiff  has  taken  advantage 
-of  the  grant  so  issued  to  attempt  to  eject  the  defendant 
without  payment  for  his  improvements. 

If  the  plaintiff  when  he  made  his  application  for  the 
grant  really  intended  to  procure  a  patent  for  the  piece  of 
land  in  dispute  as  being  a  portion  of  lot  3,  and  from  his 
subsequent  conduct  we  may  infer  that  he  did,  he  was 
guilty  of  fraud  both  as  regards  the  Crown  and  the  defen- 
dant. 

It  is  the  duty  of  persons  dealing  with  the  Crown  Lands 
Department  to  be  fair  and  candid  in  all  their  communica- 
tions and  statements.  If  the  Crown  had  at  the  time  of  the 
application  by  the  plaintiff  for  the  patent  known  of  the 
.adverse  claim  of  the  defendant  to  the  land  in  dispute,  the 
Crown  certainly  would  not  have  issued  the  patent  to  the 
plaintiff  without  at  least  making  some  provision  for  the 
payment  of  the  improvements  made  by  the  defendant. 
Had  the  defendant  known  the  use  which  the  plaintiff  was 
.about  to  make  of  his  affidavit,  the  affidavit  would  certainly 
not  have  been  made.  We  cannot  doubt  that  in  such  a  case 
a  Court  of  equity  would,  on  a  proper  application,  set  aside 
the  plaintiff's  patent,  or  so  much  of  it  as  prejudicially 
.affects  the  defendant.  See  Lawrence  v.  Pomeroy,  9  Grant 
474  ;  Mahon  v.  McLean,  13  Grant  361. 

Independently  of  this  it  appears  to  us  the  defendant 
has  a  clear  equity  to  restrain  the  plaintiff's  action. 

It  is,  as  said  by  Lord  Campbell  in  Cairncross  v.  Lor  imer, 
'7  Jur.  N.  S.  149,  a  universal  law  that  "  if  a  man,  either  by 
words  or  conduct,  has  intimated  that  he  consents  to  an  act 
which  has  been  done,  and  that  he  will  offer  no  opposition 
ito  it,  although  it  could  not  have  been  lawfully  done  without 
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his  consent,  and  he  thereby  induces  others  to  do  that  from 
which  they  might  otherwise  have  abstained,  he  cannot 
question  the  legality  of  the  act  he  had  so  sanctioned,  to  the 
prejudice  of  those  who  have  so  given  faith  to  his  words,  or 
to  the  fair  inference  to  be  drawn  from  his  conduct." 

Brett,  J.,  in  Carr  v.  London  and  North-  Western  R.  W.  Co.,. 
L.  R.  10  a  P.  307,  317,  said :  "  If  a  man,  whatever  his  real 
meaning  may  be,  so  conducts  himself  that  a  reasonable  man 
would  take  his  conduct  to  mean  a  certain  representation  oF 
facts,  and  that  it  was  a  true  representation,  and  that  the 
latter  was  intended  to  act  upon  it  in  a  particular  way,  and  he,, 
with  such  belief,  does  act  in  that  way  to  his  damage,  the- 
first  is  estopped  from  denying  that  the  facts  were  as 
represented." 

Hence,  if  a  stranger  begins  to  build  on  land  supposing  it. 
to  be  his  own,  and  the  real  owner  perceiving  his  mistake 
abstains  from  setting  him  right,  and  leaves  him  to  per- 
severe in  his  error,  a  Court  of  equity  will  not  afterwards 
allow  the  real  owner  to  assert  his  title  to  the  land :  Mams- 
den  V.  Dyson  et  at.,  L.  R.  1  H.  L.  129. 

The  rule  that  a  party  in  good  faith  making  improvements, 
on  land  which  he  supposed  to  be  his  own,  whether  he  has 
a  lien  on  it  or  not,  will  not,  be  allowed  to  be  disturbed 
in  possession,  even  if  his  title  prove  bad,  is  one  actively  ta' 
be  enforced  in  equity,  even  although  no  action  has  been 
brought  to  interfere  with  the  possession :  Gummerson  v.. 
Banting,  18  Grant  516. 

These  cases  were  noticed  in  Acheson  v.  McMurray  et  al.^, 
41  U.  C.  R.  484,  493,  where  I  said  :  "I  entertain  no  doubt- 
that  in  equity  the  plaintiff',  without  payment  of  the  value 
of  the  defendant's  improvements,  ought  to  be  restrained  from 
disturbing  the  possession  as  he  is  attempting  to  do  by  the 
present  action  of  ejectment." 

To  these  cases  may  be  added  Rutherford  v.  Tracy,  8  Am.. 
104,  107,  where  Wagner,  J.,  said :  "  If  the  grantor  shewed, 
the  purchaser  the  wrong  lines,  and  was  cognizant  of  his- 
acting  on  that  information,  and  stood  silent  while  a  house 
was  being  erected,  and  money  expended,  he  directly  led  the 
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purchaser  into  a  line  of  conduct  prejudicial  to  his  interest^ 
and  should  not  now  be  heard  in  alleging  anything  to  the 
contrary.   Such  facts  would  constitute  an  estoppel  in  pais.'*' 

If  in  this  case,  as  in  Acheson  v.  McMurray,  41  U.  C.  R. 
484,  there  were  an  equitable  defence  pleaded,  we  would 
conceive  it  to  be  our  duty  at  once  to  give  effect  to  it,  and 
to  enter  a  verdict  for  the  defendant. 

But  as  it  is  the  Court  is  not  powerless  to  prevent  the 
commission  of  so  glaring  an  act  of  injustice  as  is  now 
attempted. 

In  the  first  place  the  second  section  of  the  Administration 
of  Justice  Act  declares  that  "For  the  more  speedy,  con- 
venient, and  inexpensive  administration  of  justice  in  every 
case,  the  Courts  of  law  and  equity  shall  be,  as  far  as. 
possible,  auxiliary  to  one  another  respectively " :  R.. 
S.,  0.  ch.  49. 

In  the  second  place,  it  is  by  section  8  of  the  same  Act- 
declared  that  "At  any  time  during  the  progress  of  any 
action,  suit,  or  other  proceeding  at  law  or  in  equity,  the 
Court  or  a  Judge  may,  upon  the  application  of  any  of  the 
parties,  or  without  any  such  application,  make  all  amend- 
ments as  may  seem  necessary  for  the  advancement  of 
justice,  the  prevention  and  redress  of  fraud,  the  determining 
the  rights  and  interests  of  the  respective  parties,  and  of 
the  real  question  in  controversy  between  them,  and  best 
calculated  to  secure  the  giving  of  judgment  according 
to  the  very  right  and  justice  of  the  case." 

In  the  third  place  it  is  by  sub-sec.  3  of  sec.  8  of  the 
same  Act  declared,  that  "All  such  amendments  shall  be- 
made  upon  such  terms  as  to  payment  of  costs  and  other- 
wise,  as  to  the  Court  or  Judge  ordering  the  same  to  be- 
made  seems  just." 

The  land  in  dispute,  apart  from  the  improvements 
made  upon  it  by  the  defendant,  does  not  appear  to  be  of 
much  pecuniary  value.  The  defendant  does  not  appear  to 
be  a  man  of  much  pecuniary  means.  The  action  is  brought 
against  him  to  dispossess  him  from  land  which  he  has^ 
long  occupied,  and  upon  which  he  has  made  improvements. 
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wifch  the  knowledge  of  the  plaintiff,  and  without  any  offer 
by  the  plaintiff  to  pay  for  the  improvements. 

The  defendant  was  the  first  to  buy  from  the  Crown,  and 
bought  from  the  local  Crown  Lands  agent  as  part  of  lot  4 
the  land  now  sought  to  be  recovered  under  the  patent, 
describing  it  as  part  of  lot  3.  This  patent,  if  the  facts 
were  known  to  the  Crown  at  the  time  of  its  issue  which 
are  now  known  to  us,  would  never  have  been  issued  in 
such  a  form  to  the  plaintiff.  The  very  right  and  justice 
of  the  case  are  strongly  with  the  defendant,  and  so 
unequivocally  so  that  if  we  have  the  power  to  prevent  the 
success  of  the  wrong  attempted,  and  should  not  exercise 
the  power,  we  would  feel  like  being  accessories  to  the 
wrong. 

It  cannot  be  doubted  that  under  the  language  used  in 
the  statute  we  have  the  power  to  allow  such  an  amendment 
as  will  prevent  the  perpretation  of  the  attempted  fraud 
.  and  do  justice  between  the  parties,  and  this  being  so,  we 
feel  that  it  is  our  duty  to  direct  the  amendment  to  be 
made. 

We  therefore  direct  that  the  defendant  shall  be  at  liberty 
without  costs  to  plead  an  equitable  plea,  such  as  we  have 
^suggested,  and  to  join  issue  thereon  for  the  plaintiff ;  and 
upon  the  same  being  done,  we  further  direct  that  the  rule 
nisi  be  made  absolute  to  enter  the  verdict  for  the  defen- 
dant. See  Howeren  v.  Bradburn,  22  Grant  96 ;  Shannon 
V.  The  Gore  District  Mutual  Fire  Ins.  Co.,  40  U.  C.  R.  188, 
205. 


Rule  accordingly. 
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In  the  Matter  of  Thomas  Blair  Browning  and  the 
Judge  of  the  County  Court  of  the  County  of 
Wentworth,  and  the  Clerk  of  the  Municipality 
OF  the  Town  of  Dundas. 

Foyers'  list — Application  for  mandamus  to  correct — 39  V.  ch.  11,  s.  5, 
40  V.  ch.  10,  s.  1,  0. 

Under  39  Vic.  cb.  11,  sec.  5,  0.,  as  amended  by  40  Vic.  ch.  10,  sec.  1,  0.,. 
persons  qualified  to  vote,  whose  names  are  omitted  from  the  voters'  list, 
must,  in  order  to  have  the  omission  rectified,  notify  the  clerk  of  the 
municipality  within  thirty  days  after  the  posting  by  him  of  the  said  list, 
of  their  intention  to  make  application  therefor. 

In  this  case  the  applicant's  name,  which  was  properly  on  the  assessment 
roll  for  income,  was,  without  any  notice  to  him,  erased  by  the  Court  of 
Revision,  and  was  in  consequence  omitted  by  the  clerk  from  the  voters' 
list.  The  applicant  did  not  discover  the  omission  until  after  the  expira- 
tion of  the  thirty  days,  when  he  made  application  to  the  clerk  to  have 
his  name  inserted  in  the  list,  and  on  his  refusal  to  do  so,  he  applied  for  a 
mandamus  to  the  County  Judge  and  clerk  to  make  the  insertion. 

Held,  that  the  application  must  be  refused. 

The  applicant,  in  person,  on  22nd  November,  1877,  during 
Michaelmas  term  last,  obtained  a  rule — upon  reading  the  list 
of  voters  for  the  town  of  Dundas  for  the  year  1877,the  demand 
served  on  the  clerk  of  the  municipality  of  that  town,  his  reply 
thereto,  and  other  papers  filed — calling  upon  the  County 
Judge  and  the  clerk  of  the  town  to  shew  cause  why  a  wait 
of  mandamus  should  not  issue,  directed  to  them,  under  the 
provisions  of  the  statutes  of  Ontario,  39  Vic.  ch.  11,  sec. 
11,  and  other  sections  of  the  said  Act,  and  of  37  Vie.  ch. 
3,  sec.  3,  commanding  them  to  place  the  name  of  the  ap- 
plicant on  the  voters'  list  of  the  municipality  of  the  town 
of  Dundas. 

The  applicant  was  properly  assessed  in  the  town  of 
Dundas  for  $600  income,  and  his  name  appeared  on  the 
assessment  roll  for  1877,  accordingly. 

The  Court  of  Revision  for  the  town  for  the  year  1877, 
without  any  notice  to  the  applicant,  authorized  the  erasure 
of  the  applicant's  name  from  the  assessment  roll,  and  the 
amount  of  income  set  opposite  to  it. 

The  consequence  was,  that  the  applicant's  name  did  not 
appear  on  the  voters'  list  of  the  town  for  that  year,which  list- 
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■was  placed  up  in  the  requisite  public  offices  in  the  month 
of  August,  1877.  The  applicant,  not  having  examined  any 
of  the  lists,  only  discovered  that  his  name  did  not  appear 
on  the  voters'  list  for  Dundas  on  or  about  10th  October, 
1877. 

He  thereupon  searched  the  assessment  roll,  and  found 
two  red  lines  drawn  through  his  name,  and  assessment  in 
respect  of  income  on  the  roll,  and  the  initials  "  E.  W.," 
being  the  initials  of  the  clerk  of  the  town,  annexed  to  the 
«ame. 

The  applicant  then  made  a  demand  on  the  the  clerk  to 
place  his  name  on  the  voters'  list  in  respect  of  income,  but 
the  clerk  refused. 

On  12th  October,  1877,  the  applicant  made  application  to 
the  learned  Judge  of  the  County  Court  of  Wentworth  for 
and  obtained  a  summons  calling  on  the  clerk  to  produce 
the  assessment  roll,  and  submit  to  be  examined,  and  that 
the  learned  Judge  should  make  such  order  therefor  as 
might  be  deemed  necessary  for  the  purpose  ofplacing  the  name 
of  the  applicant  upon  the  voters'  list  in  respect  of  income. 

Pursuant  to  the  summons,  the  clerk  produced  the  assess- 
ment roll,  and  was  examined  by  the  learned  County  J udge 
on  the  19  th  October,  1877;  but  the  learned  Judge,  after 
-argument,  delivered  judgment  refusing  the  application. 

The  applicant,  on  the  1st  November,  1877,  again  made  a 
written  demand  upon  the  clerk  of  the  town  to  place  his  name 
upon  the  voters'  list  of  the  town  for  1877,  in  respect  of  in- 
come ;  but  this  the  clerk  again  refused  in  writing,  saying, 
"  The  voters'  list  is  now  beyond  my  control,  and  I  have  no 
authority  to  place  your  name  on  the  said  voters'  list,  the 
County  Judge  having  finally  revised  the  same." 

In  this  term,  February  14,  1878,  WalJcei'  shewed  cause 
for  the  County  Judge.  He  admitted  that  if  sec.  8  of  32 
Vic.  cap.  21,  0.,  were  still  in  force,  the  applicant  would  be 
right  in  his  contention;  but  as  that  Act  was  repealed,  and  a 
different  procedure  now  provided  by  89  Vic.  ch.  11,  he  sub- 
mitted the  County  Judge  was  right  in  holding  he  had  no 
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Jjurisdiction  to  grant  the  application;  and  that  this  being 
so,  the  Court  ought  not  to  issue  a  mandamus  compelling 
the  exercise  of  a  jurisdiction  which  does  not  exist,  either 
on  the  part  of  the  learned  Judge  or  of  the  town  clerk. 

Browning,  in  person,  contra.  Notwithstanding  the 
erasure  of  the  name,  improperly  ordered  by  the  Court  of 
Be  vision,  the  name  still  appeared  on  the  roll  for  the 
purposes  of  39  Yic.  ch.  11,  and  it  was  the  duty  of  the 
town  clerk  to  have  made  a  correct  copy  of  the  roll,  includ- 
including  that  name,  for  the  purposes  of  the  voters'  list, 
nnd  not  having  done  so,  the  County  J udge  ought  to  have 
compelled  him  to  do  so,  no  matter  when  the  application 
w^as  made,  and  this  Court  has  power  to  compel  the  Judge 
-and  clerk  to  do  so  by  mandamus.  He  referred  to  39  Vie. 
€h.  11,  sec.  1,  sub-sec.  4,  sec.  5,  sec.  6,  sec.  11,  sub-sees.  1,  2, 
S,  and  37  Vic.  ch.  3,  sec.  3. 

March  15, 1878.  Harrison,  C.  J. — The  voters'  list  is  the 
^creature  of  the  Legislature.  To  the  Acts  of  the  Legisla- 
ture, therefore,  we  must  look  to  ascertain,  not  only  the 
right  of  a  person  claiming  to  have  his  name  inscribed 
therein,  but  for  the  mode  of  insertion,  and  as  to  the  means, 
if  any,  provided  for  the  correction  and  alteration  of  the 
list. 

If  any  officer  upon  whom  a  duty  is  cast  by  any  of  these 
Acts  refuse  to  perform  his  duty  to  the  detriment  of  one  of 
the  public,  who  has  no  other  specific  legal  remedy,  the 
Court  may,  after  demand  and  refusal,  exercise  its  jurisdic- 
tion of  granting  the  writ  of  mandamus  to  enforce  the  per- 
formance of  such  duty 

Duty,  and  the  refusal  to  perform  it,  are  essential  to  the 
success  of  an  application  for  a  writ  of  mandamus  in  such 
<i  case. 

Unless  the  duty  be  clear,  and  the  refusal  reasonably 
clear,  the  prerogative  writ  ought  not  to  be  issued. 

The  Legislature  of  Ontario  on  24th  March,  1874,  passed 
-an  Act  for  the  extension  of  the  Elective  Franchise,  (87  Vic. 
ch.  3). 
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It,  by  sec.  1,  declared  that  "In  addition  to  the  persons-- 
hitherto  entitled  to  vote  at  elections  of  the  Legislative 
Assembly  or  Municipal  Councils,  the  right  of  voting  shall 
hereafter  belong  to  every  male  person  residing  at  the  time 
of  the  election  in  the  local  municipality  in  which  he  tenders 
his  vote ;  having  resided  therein  continuously  since  the- 
completion  of  the  last  revised  assessment  roll  of  the  muni-  - 
cipality  ;  and  possessing  the  qualifications  and  performing 
the  conditions  required  by  the  laws  heretofore  in  force,  and- 
not  subject  by  the  said  laws  to  any  disqualification,  except 
as  to  property.    Provided,  that  he  derives  an  income  from- 
some  trade,  calling,  office  or  profession,  of  not  less  than 
four  hundred  dollars  annually,  and  is  assessed  for  such  in-- 
come,  in  and  by  the  last  revised  assessment  roll  of  the 
muncipality." 

It  is  admitted  that  the  name  of  the  applicant  was  regu- 
larly placed  ou  the  assessment  roll,  in  respect  of  income,, 
for  the  town  of  Dundas  for  the  year  1877 ;  but  his  com- 
plaint is,  that  the  Court  of  Revision,  without  notice  to  him,, 
illegally  erased  his  name  from  the  roll,  and  that  the  town 
clerk  in  afterwards  making  out  the  voters'  list  omitted  his 
name  from  the  list ;  and  the  argument  is,  that  notwith- 
standing tlie  erasure  of  his  name  from  the  assessment  roll,„ 
it  was  the  duty  of  the  town  clerk  to  have  inserted  it,  and 
of  the  County  Judge  at  any  time  to  have  commanded  its  - 
insertion. 

Whether  this  duty  exists  or  not  must  depend  upon  the 
legislative  provisions,  if  any,  governing  the  town  clerk  in 
the  preparation  or  amendment  of  the  voters'  list. 

The  Act  in  force  at  the  time  when  it  is  said  it  was  the 
duty  of  the  clerk  to  have  inscribed  the  name  on  the  roll,, 
was  39  Vic.  ch.  11,  0.,  intituled  "An  Act  to  consolidate 
and  amend  the  law  respecting  voters'  lists." 

The  duty  of  the  clerk  under  sec.  1,  sub-sec.  1  of  that 
Act  is,  "  to  make  a  correct  alphabetical  list  of  all  persons 
appearing  by  the  assessment  roll  to  be  entitled  to  vote  in 
the  municipality,  prefixing  to  each  person  his  number  upon 
the  roll,"  and  this  is  to  be  done  "immediately  after  the- 


IN  RE  BROWNING  ET  AL. 


IT 


final  revision  and  correction  of  the  assessment  rolls  in  every 
year." 

The  duty  of  the  clerk  is  not  the  absolute  one,  as  in  32 
Vic.  ch.  21,  sec.  7,  0.,  and  37  Vic.  ch.  3,  sec.  3,  0.,  to  insert  in 
the  list  the  names  of  all  persons  entitled  to  vote,  but  only 
the  names  of  all  such  persons  whose  names  appear  by  the 
assessment  roll  to  be  entitled  to  vote. 

If  from  any  cause  the  name  of  a  person,  although  once 
on  the  assessment  roll,  has  been  removed  by  the  Court  of 
Eevision,  it  would  be  difficult  to  decide  that  such  name, 
notwithstanding  the  removal,  is  still  a  name  "  appearing 
on  the  roll.  It  may  be  a  name  which  "  ought  to  appear  " 
on  the  roll,  but  unless  a  name  actually  "  appears  "  on  the- 
roll,  it  is  certainly  not  the  duty  of  the  clerk,  in  the  first 
instance,  to  insert  it  in  the  voters'  list. 

The  duty  of  the  clerk  is  not  judicial,  but  clerical  or 
ministerial.  If  it  were  otherwise,  this  incongruity  would 
arise,  that  the  clerk,  whose  duty  it  is  to  copy  the  names 
appearing  on  the  roll,  might  constitute  himself  a  Court  of 
Appeal  from  the  decisions  of  the  Court  of  Revision,  of 
which  Court  he  is  simply  a  subordinate  officer. 

The  person  having  the  right  to  vote,  whose  name  has 
been  wrongfully  removed  from  the  assessment  roll,  and  so- 
from  the  voters'  list  when  first  prepared  by  the  clerk,  is 
not,  however,  without  remedy. 

The  Act  provides  for  the  printing  of  at  least  200  copies 
of  the  list,  one  copy  whereof  shall  be  posted  up  and  kept 
posted  up  in  the  clerk's  office,  and  for  the  distribution  of  the 
remainder  among  public  officers  and  others  described  in  the 
Act,  (sec.  2). 

This  duty  must  be  performed  by  the  clerk  "within 
thirty  days  after  the  final  revision  and  correction  of  the 
assessment  roll,"  (sec.  2,  sub-sec.  1). 

Among  the  persons  to  whom  copies  are  required  to  be 
sent,  are  the  sheriff',  the  clerk  of  the  peace,  postmasters,, 
and  public  or  separate  school  head  masters  or  mistresses. 

Each  of  these  persons  is  also  required,  upon  receipt  of 
his  or  her  copies,  "  to  cause  one  of  them  to  be  posted  up  in 
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a  conspicuous  place,"  described  in  the  section,  (sec.  2,  sub- 
sees.  2,  3,  4). 

And  this  is  not  all,  for  it  is  made  the  duty  of  the  clerk, 
forthwith,  to  cause  to  be  inserted  in  some  newspaper  pub- 
lished in  the  municipality,  or  in  case  no  newspaper  is  pub- 
lished in  the  municipality  then  in  some  newspaper  pub- 
lished next  thereto,  or  in  the  county  town,  a  notice  signed 
by  him,  which  shall  state  that  he  has  delivered  or  trans- 
mitted the  copies  of  the  said  list  as  directed  by  the  Act, 
•and  mention  that  of  the  first  posting  up  in  his  own  ofl3.ce, 
(sec.  3,  as  amended  by  40  Vic.  ch.  10,  sec.  2). 

By  this  notice  "  Electors  are  called  upon  to  examine  the 
-said  list,  and  if  any  omissions  or  other  errors  are  found  there- 
in, to  take  immediate  proceedings  to  have  the  said  errors 
corrected  according  to  law  "  :  Schedule  1,  Form  2. 

All  this  publicity  is  made  necessary  in  order,  among 
-other  things,  that  if  there  be  any  person  qualified  to  vote, 
-who  sufficiently  values  his  vote  to  examine  one  of  the 
copies  of  the  list  to  see  whether  or  not  his  name  is  on  it, 
he  may  do  so,  and  finding  it  omitted  may  apply,  as  in  the 
Act  directed,  to  have  his  name  inserted. 

Such  a  person  may, "  within  thirty  days  after  the  clerk  has 
posted  up  the  list  in  his  office,  give  to  the  clerk  of  the  muni- 
cipality, or  leave  for  him  at  his  residence  or  place  of  busi- 
ness, notice  in  writing  of  his  complaint  and  intention  to 
apply  to  the  Judge  in  respect  thereof : "  (39  Vic.  ch.  11, 
sec.  5,  as  amended  by  40  Vic.  ch.  10,  sec.  1). 

The  proceedings  thereafter  by  the  clerk.  Judge,  and 
3)arties  respectively,  and  the  powers  and  duties  of  the 
Judge,  clerk,  and  other  persons  are  the  same,  or  as  nearly 
as  may  be  the  same,  as  in  the  case  of  an  appeal  from  the 
Court  of  Revision  :  (sec.  5,  sub-sec.  1). 

In  case  the  clerk  of  any  municipality  fail  to  perform 
any  of  the  duties  aforesaid,"  the  clerk  of  the  peace  must 
apply  summarily  to  the  County  Judge  or  acting  Judge  of 
the  County  Court  for  the  county  within  which  the  muni- 
cipality is  situate,  to  enforce  the  performance  of  the  same  : 
(sec.  11,  sub-sec.  1). 
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This  application,  whicli  is  an  application  against  the 
'<jlerk  for  failure  to  perform  "  any  of  the  duties  aforesaid,*' 
may  be  made  by  the  person  entitled  to  be  named  as  an 
elector  on  the  list,  in  respect  to  which  the  application  is 
made  :  (lb.  sub-sec.  2). 

The  Judge  on  suck  an  application,  may  require  the  clerk 
of  the  municipality,  and  any  person  he  sees  fit,  to  appear 
before  him  and  produce  the  assessment  roll  and  any  docu- 
ments relating  thereto,  or  to  the  list  in  respect  to  which 
the  application  is  made,  and  to  submit  to  such  examination 
on  oath  as  ma}^  be  required  of  him  or  them :  (Ih.  sub-sec. 
3.) 

The  Judge  may  thereupon  make  such  orders  and  give 
.such  directions  as  he  may  deem  necessary  or  proper  "  for 
the  purposes  aforesaid  "  :  (Ih.) 

In  this  manner  and  to  this  extent  the  list  of  voters  is 
made  "  subject  to  revision  by  the  County  Judge,"  at  the 
instance  of  any  voter  or  person  entitled  to  be  a  voter  in 
the  municipality  for  which  the  list  is  made,  or  in  the  elec- 
toral district  in  which  the  municipality  is  situate,  on  the 
ground  of  the  names  of  voters  being  omitted  from  the  list : 
(Ih.  sec.  4). 

In  case  no  complaint  respecting  such  list  is  received  by 
the  clerk  of  the  municipality  "  within  thirty  days  after  the 
clerk  has  posted  up  the  said  list  in  his  office,"  it  is  made 
the  duty  of  the  clerk  forthwith  to  apply  in  person  or  by 
letter  to  the  J udge  to  certify  three  copies  of  such  list  "  as 
being  the  revised  list  of  voters  for  the  municipality " : 
(sec.  6), 

Immediately  after  the  list  "  has  been  finally  revised  and 
corrected  as  aforesaid,"  it  becomes  the  duty  of  the  Judge  to 
make,  or  cause  to  be  made,  and  sign  a  statement  in  tripli- 
cate, setting  forth  the  changes  he  has  made  in  the  list : 
(sec.  8). 

The  only  power  which  the  Judge  has  to  act  under  this 
statute  on  complaint  of  a  person  complaining  that  his  name 
has  been  improperly  omitted  from  the  list,  and  is  desirous 
of  having  the  same  inscribed  in  the  list,  is,  where  such 
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person  complains  "  within  thirty  days  after  the  clerk  has 
so  posted  up  the  list  in  his  office." 

If  an  application  of  the  kind  were  permitted  at  any 
time,  there  would  not  only  be  an  encouragement  to  want 
of  vigilance,  but  the  upsetting  of  the  whole  scheme  of  the 
Act,  which  is  finality  after  certain  authorized  proceedings 
and  the  lapse  of  all  time  necessary  for  the  taking  of  such 
proceedings. 

This  was  the  opinion  of  the  learned  County  Judge,  andi 
it  is  one  which  has  our  concurrence. 

The  applicant,  because  he  supposed  that  each  person 
connected  with  the  assessment  roll  and  the  voters'  list  had 
done  his  duty,  took  no  concern  about  his  name  when  the 
list  was  posted  up  and  published,  and  so  did  not  apply  for 
relief  within  the  thirty  days. 

He  did  not  in  fact  discover  the  contrary  of  his  supposi- 
tion until  long  after  the  expiration  of  the  thirty  days,  and 
then  having  for  the  first  time  become  alive  to  his  position  and 
aroused  as  to  his  rights,  he  endeavoured  to  obtain  that  re- 
lief which  it  was  not  in  the  power  of  the  County  Judge 
then  to  grant. 

This  case  is  a  good  illustration  of  the  maxim,  Vigi- 
lantihus  non  dormientihus  jura  suhveniunt 

The  Legislature  has  much  extended  the  system  as  to 
voters'  lists,  which  formerly  applied  only  to  parliamentary 
elections.  The  lists  are  now  to  be  used  as  well  for  muni- 
cipal as  parliamentary  elections:  (40  Yic.  ch.  12,  sec.  1,  0.) 
While  parliamentary  elections  do  not  usually  take  place 
except  at  intervals  of  several  years,  municipal  elections  are 
held  yearly.  The  whole  system  of  municipal  government 
is  made  to  depend  on  the  doing  of  certain  things  within 
certain  limited  periods  of  time  by  particular  officers  named. 
If  these  things  were  permitted  to  be  done  "  at  any  time," 
the  municipal  system  would  become  chaos. 

It  is  a  part  of  the  scheme  as  to  the  preparation  of  voters' 
lists,  that  all  questions  concerning  their  amendment,, 
whether  by  additions  or  omissions,  shall  be  decided  by  a 
domestic  forum  brought  into  existence  for  that  purpose.. 
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Rules  of  procedure  for  that  Court  are  necessarily  made  a 
part  of  the  scheme.  The  observance  of  these  rules  is 
essential  to  the  success  of  the  scheme.  If  occasionally 
injustice  arise  to  some  person  negligent  of  his  rights,  it  is 
better  that  he  should  suffer  than  that  all  persons  concerned 
should  be  plunged  into  confusion. 

The  references  made  by  the  applicant  to  statutes  in 
existence  before  89  Vic.  ch.  11,  as  amended  by  40  Vie. 
ch.  12,  under  a  different  system,  do  not  assist  him  in  his 
present  application. 

It  is  quite  true  that  by  sec.  8  of  32  Vic.  ch.  21,  such  an 
application  as  he  made  to  the  County  Judge  for  the  inser- 
tion of  his  name  on  the  roll,  might  have  been  made  "  at 
any  time  before  the  issuing  of  the  writ  to  hold  any  election 
for  a  member  to  serve  in  the  Legislative  Assembly,"  but  for 
reasons  already  given  this  section  was  repealed  and  not 
re-enacted  by  the  39  Vic.  ch.  11. 

The  applicant  also  refers  to  sec.  3  of  37  Vic.  ch.  3, 
which,  apparently,  was  not  repealed  by  39  Vic.  ch.  11,  but 
which  must  of  course  be  read  as  controlled  by  the  subse- 
quent expression  of  the  Legislative  will. 

This  section  reads  as  follows  :  "  The  clerk  of  the  muni- 
^cipality,  when  making  the  alphabetical  list  of  voters  re- 
quired by  law,  shall  include  the  names  of  all  male  persons 
assessed  for  income  of  the  value  aforesaid." 

It  is  not  compatible  with  sub-sec.  1  of  sec.  1  of  39  Vic. 
ch.  11,  which  makes  it  the  duty  of  the  clerk  to  make  the 
list  only  of  persons  appearing  by  the  assessment  roll  to  be 
entitled  to  vote,  and  so  must  be  held  to  have  been  super- 
added by  the  latter  enactment. 

The  blunder  of  which  the  applicant  complains  is  one 
'which  ought  never  to  have  been  made,  and  is  without  ex- 
'  cuse.  But  as  he  omitted  to  avail  himself  of  the  machinery 
specially  created  for  the  remedying  of  such  a  blunder,  we 
;  are  unable  to  assist  him  in  his  present  application. 

His  application  is  for  a  writ  of  mandamus  commanding 
the  County  Judge  and  town  clerk  to  place  his  name  on  the 
voters'  list  for  1877,  although  he  failed  to  make  the  appli- 
.cation  within  the  time  limited  for  the  purpose. 
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We  are  of  opinion  that  it  is  not  the  duty  of  either  of 
these  officers  to  do  as  asked,  and  as  the  learned  County 
Judge  has  incurred  the  expense  of  shewing  cause  to  the  - 
rule  nisi  which  the  applicant  obtained,  we  must  discharge  ^ 
the  rule,  with  the  costs  of  the  County  J udge. 

Rule  discharged. 


Denison  v.  Lesslie. 

R.  W.  Co. — Action  hy  creditor  against  shareholder — Proof  of  defendant 
being  a  shareholder — C.  S.  C.  ch.  66. 

In  an  action  against  defendant  as  a  shareholder  of  ten  shares  for  unpaid, 
stock,  it  appeared  that  defendant  signed  the  stock  book,  which  was 
headed  with  an  agreement  by  the  subscribers  to  become  holders  of  the 
stock  for  the  amounts  set  opposite  their  respective  names,  and  upon 
allotment  by  the  company  "of  my,  or  our  said  respective  shares,"  to  • 
pay  the  company  ten  per  cent,  of  the  amount  of  said  shares,  and  all 
future  calls.    The  company  subsequently  passed  a  resolution  instructing 
the  secretary  to  issue  allotment  certificates  to  each  shareholder  for  the 
shares  held  by  him.   The  secretary  accordingly  prepared  such  certificates, 
which  respectively  represented  that  the  company,  '*  in  accordance  with 
your  application  for  —  shares,  have  allotted  to  you  shares  amounting  • 
to,"  &c.    These  were  handed  to  the  company's  broker  to  deliver  to  the 
shareholders  and  collect  the  ten  per  cent.    It  did  not  appear  that  the 
certificate  was  ever  delivered  to  defendant,  or  that  he  was  ever  expressly ' 
notified  of  the  allotment,  but  he  was  with  the  rest  of  the  shareholders, . 
from  time  to  time,  notified  of  the  calls,  to  which  he  paid  no  attention, 
and  had  never  paid  anything  on  the  s<^ock ;  and  some  years  afterwards, 
on  being  requested  by  the  secretary  to  pay  up  his  stock,  he  stated  that  ^ 
he  did  not  consider  that  he  ought  to  pay  anything,  but  gave  no  reason 
why. 

Held^  that  there  was  sufficient  evidence  of  notice  to  defendant  of  the 
allotment ;  and  that  it  was  not  ultra  vires  of  the  directors  to  take  defen- 
dant's subscription  for  stock  without  at  the  same  time  receiving  payment 
of  the  ten  per  cent,  thereon.    The  defendant  was  therefore  held  liable. 

Action  by  a  judgment  creditor  of  the  Toronto,  Grey,  and 
Bruce  Railway  Company  against  a  shareholder  of  the 
company. 

Pleas — 1.  That  defendant  was  not  nor  is  a  shareholder. 
2.  That  there  is  nothing  due  on  the  shares  of  the  defen-- 
dant. 
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3.  That  the  plaintiff  recovered  judgment  against  the 
said  company  upon  and  in  respect  of  two  promissory  notes 
made  by  the  said  company  to  one  Frank  Shanly,  and  by 
him  endorsed  to  the  said  plaintiff ;  and  that  the  plaintiff 
became  and  was  the  holder  of  the  said  notes  without  any 
value  or  consideration  therefor,  and  after  maturity,  and 
he  became  such  holder  collusively  and  solely  for  the  pur- 
pose of  bringing  this  action,  and  the  plaintiff  was  not  the 
bond  fide  or  beneficial  holder  of  the  said  notes,  and  was- 
not  a  creditor  within  the  meaning  of  the  statute  in  that  be- 
half of  the  said  company  in  respect  of  the  said  notes,  and 
the  company  were  not  liable  to  pay  the  same,  and  the 
judgment  against  the  said  company  was  obtained  by  the 
plaintiff  fraudulently  and  collusively  with  the  said  Shanly 
and  the  company.  Issue. 

The  cause  was  tried  before  Hagarty,  C.  J.,  without  a 
jury,  at  Toronto,  at  the  Fall  assizes  ot  1877. 

The  defendant's  subscription  for  ten  shares  of  $100  each 
in  the  stock  book  of  the  company  was  admitted. 

W.  Sutherland  Taylor  said  :  I  have  been  secretary  and 
treasurer  of  the  company  since  the  beginning ;  we  call  this 
the  stock  book ;  I  have  not  any  list  except  this  book ; 
we  have  not  a  regular  share  register  ;  no  share  register  or 
official  document  prepared  under  the  Act  of  Parliament. 
I  have  the  ledger  with  the  names  of  all  the  shareholders- 
in  it ;  that  contains  the  addresses ;  that  is  the  book  from 
which  the  list  I  have  is  made  out ;  that  book  shews  the 
defendant  stands  indebted  to  the  company  for  the  full  amount 
of  his  stock :  there  has  been  no  payment  on  the  defendant's 
stock ;  the  other  stock  as  a  general  rule  has  been  paid  ; 
notices  of  meeting  were  by  advertisement,  and  also  notices 
of  call ;  the  entire  sto6k  has  been  called  up  from  time  to 
time ;  when  we  found  shareholders  Avere  not  responding  to 
the  advertisements  by  coming  and  paying  their  calls,  we 
sent  them  circulars  reminding  them  the  money  was  due; 
we  did  this  many  times ;  I  do  not  remember  of  course 
who  they  were  sent  to  ;  I  have  not  a  list  of  those  to  whom 
circulars  were  sent ;  we  intended  to  notify  all,  and  I  be- 
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lieve  all  were  notified ;  I  have  no  special  recollection  of 
this  one ;  I  did  on  one  occasion  ask  the  defendant  to  pay- 
up  his  shares,  that  is  five  or  six  years  ago  ;  to  the  best  of 
my  recollection,  he  told  me  he  did  not  consider  he  ought 
to  be  called  upon  to  pay  anything  ;  I  forget  the  exact  con- 
versation, but  that  was  the  meaning  of  it ;  I  do  not  think 
he  stated  any  particular  reason  why  he  should  not  be  called 
upon  to  pay ;  I  do  not  think  there  is  any  particular  refer- 
•ence  to  Mr.  Lesslie  in  any  of  the  books  of  the  company ;  no 
one  has  ever  been  removed  from  that  list  but  those  who  have 
transferred  their  stock  ;  I  do  not  remember  of  any  letters 
from  Mr.  Lesslie  in  reference  to  the  stock,  nor  of  any  appli- 
cation to  take  his  name  off*  the  list ;  the  calls  were  made, 
ten  per  cent,  at  the  time  of  subscription,  and  ten  per  cent, 
at  different  dates;  second  call  16th  February,  1870;  third 
call  16th  May;  fourth  call  16th  July;  fifth  call  28th  Sep- 
tember ;  sixth  call  26th  January,  1872 ;  seventh  call  26th 
March  ;  eighth  call  11th  November  ;  ninth  call  16th  Janu- 
ary, 1878;  tenth  call  24th  March,  1873.  These  calls  were 
advertised  in  the  Ontario  Gazette^  and  according  to  the 
terms  of  the  charter ;  I  do  not  remember  any  notice  par- 
ticularly being  sent  to  Mr.  Lesslie  ;  the  notices  were  gen- 
erally sent  out  by  a  clerk ;  this  is  a  form  of  the  notice ;  I 
am  not  aware  of  any  resolution  of  the  board  allotting  any 
particular  stock  to  Mr.  Lesslie  individually.  There  is  a 
resolution  in  one  of  the  minute  books  in  reference  to  the 
allotment  of  stock ;  I  produce  the  minute  book  under  dats 
1st  July,  1869 ;  there  is  an  entry  "  Secretary  instructed  to 
issue  allotment  certificates  to  each  shareholder  for  the 
amount  of  shares  held  by  him."  That  is  the  only  entry  I 
can  find  in  reference  to  the  allotment  of  stock. 

There  was  a  document  presented  to  each  of  the  share- 
holders informing  them  the  stock  had  been  allotted  to 
them ;  the  receipt  for  the  first  payment  was  written  on  the 
l)ack  of  that ;  these  certificates  were  put  into  the  hands  of 
Messrs.  Campbell  &;  Cassels  to  hand  to  the  shareholders, 
and  collect  the  first  call ;  they  were  brokers  for  the  com- 
pany; the  receipts  were  signed  by  Campbell  &;  Cassels 
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when  they  got  the  money  ;  Mr.  Lesslie  stands  in  the  same 
position  as  the  other  shareholders.  I  always  knew  he  did 
not  pay  his  stock ;  I  remember  of  speaking  to  him  on  one 
occasion ;  there  was  no  reason  if  the  shareholders  received 
notice  in  the  ordinary  course  of  business  why  Mr.  Lesslie 
should  not  receive  his ;  as  far  as  I  know  the  notices  were 
sent  to  Campbell  &  Cassels  for  each  shareholder.  The 
word  application  in  the  certificate  of  allotment  refers  either 
to  the  stock  book  or  to  some  application  by  people  who 
did  not  sign  the  stock  book  ;  I  have  not  any  of  the  slips  of 
separate  application  with  me  here. 

The  defendant  called  by  plaintiff  said :  It  is  so  long 
since  I  cannot  say  what  number  of  notices  I  received  ;  I 
remember  receiving  some  such  notice  asking  for  payment ; 
I  think  the  notices  I  got  were  merely  notices  of  calls ;  I  paid 
no  attention  to  them  as  I  did  not  consider  myself  a  stock- 
holder, not  having  paid  the  ten  per  cent. :  I  may  have  got 
notices  like  the  circular  now  in  Court ;  the  first  notice  I 
received  was,  I  suppose,  for  the  ten  per  cent. ;  I  did  not 
know  but  what  these  notices  were  but  a  repetition  of  that 
first  demand  ;  I  do  not  remember  whether  Mr.  Taylor  called 
upon  me  or  not,  he  may  have  done  so ;  I  knew  I  was  down 
on  the  books  as  a  shareholder. 

Cross-examination. — I  never  paid  anything  on  the  stock ; 
I  never  received  any  notice  that  any  particular  stock  was 
allotted  to  me ;  I  never  saw  or  heard  of  such  a  certificate 
as  that;  I  never  received  any  certificate  of  apportionment 
of  stock  as  mentioned  in  the  Statute ;  I  asked  Mr.  Gordon, 
the  President  of  the  Kailway,  to  have  my  name  erased 
from  the  books,  as  I  did  not  consider  myself  a  stockholder, 
and  having  no  connection  with  the  concern  beyond  sub- 
scribing the  book  ;  I  never  signed  in  any  other  book ;  I 
never  acted  as  a  shareholder ;  I  never  attended  a  meeting 
or  voted  at  all. 

Re-examined. — I  cannot  say  when  the  interview  with 
Mr.  Gordon  took  place.  I  suppose  it  was  two  years  ago ; 
I  think  I  could  remember  if  a  clerk  had  come  round 
with  a  certificate  like  that  in  Court  in  his  hand  asking  me 
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for  a  payment.  I  have  no  recollection  of  being  asked  for- 
the  ten  per  cent. 

The  heading  of  the  stock  list  was  as  follows  : 
"  We  the  severa]  persons,  firms,  and  corporations,  whose 
names  and  seals  are  hereunto  subscribed,  severally  and  re- 
spectively agree  to  and  with  the  Toronto,  Grey,  and  Bruce 
Railway  Company ,and  bind  ourselves,  our  executors,  admin- 
istrators or  successors,  respectively,  to  become  holders  of  the 
capital  stock  of  the  Toronto,  Grey,  and  Bruce  Bailway  Com- 
pany, for  the  number  of  shares  of  (one  hundred  dollars  each) 
and  amounts  set  opposite  to  our  respective  names,  and  upon 
the  allotment  of  the  said  company  of  my,  or  our  said  re- 
spective shares,we  severally  and  respectively  agree  to  pay  to 
the  said  company  ten  per  centum  of  the  amount  of  the  said 
shares  respectively,  and  to  pay  all  future  calls  that  may  be 
made  on  the  said  shares  respectively,  provided  always  that 
no  call  shall  be  made  until  sixty  days  shall  have  elapsed 
from  the  time  that  a  previous  call  was  made  pa3^able,  and 
no  call  shall  exceed  ten  per  centum  of  the  amount  sub- 
scribed. 

"  Toronto,  April,  1869." 

The  following  is  a  copy  of  the  certificate  which  was 
granted  to  the  stockholders  on  the  payment  of  the  first  ten 
per  cent. 

"  Toronto,  1st  July,  1869. 
"  To  (For  the  name  of  the  shareholder.) 
"  This  is  to  certify,  that  the  Toronto,  Grey,  and  Bruce 
Railway  Company,  in  accordance  with  your  application 
for  shares  of  $100  each  of  the  capital  stock,  have 

allotted  to  you  shares,  amounting  to  $  , 

the  first  instalment  of  ten  per  cent,  thereon  being  payable 
forthwith,  and  all  future  calls  to  be  made  at  a  rate  not 
exceeding  ten  per  cent,  on  the  amount  of  said  shares,  and 
at  intervals  of  not  less  than  sixty  days." 

(Signed)      "  W.  Sutherland  Taylor, 

Secretary.'' 

And  on  the  back  was  a  receipt  for  the  first  instalment^, 
which  the  brokers,  Campbell  &  Cassels,  would  sign. 
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The  form  of  notice  of  call  put  in  was  in  the  usual  form, 
"  that  a  further  call  of  ten  per  cent,  on  the  capital  stock  of 
the  Toronto,  Gre}^  and  Bruce  Railway  Company  falls  due 
on  the  inst.,  and  that  the  same  is  payable  at  the 

offices  of  the  company and  that  the  person  addressed 
"  will  oblige  by  at  once  sending  a  cheque  for  the  amount  of 
the  call  due  on  the  stock  held  by  you." 

On  that  evidence  a  verdict  was  entered  for  the  plaintiff 
for  $1,000. 

In  Michaelmas  Term,  November  28, 1877,  W.  Macdonald 
obtained  a  rule,  calling  u[)on  the  plaintiff  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  nonsuit  en- 
tered, or  a  verdict  for  the  defendant  on  the  first  plea,  pur- 
suant to  the  Lord  Reform  Act,  and  to  leave  reserved,  upon 
the  following  grounds  : — That  no  contract  was  proved  ever 
to  have  existed  between  the  defendant  and  the  railway 
company  by  virtue  of  which  the  defendant  ever  became  a 
shareholder  in  the  company.  That  if  it  be  held  that  such 
a  contract  was  shewn,  the  terms  of  such  contract  were 
ultra  vires  of  the  directors,  and  were  therefore  not  binding- 
on  the  defendant  for  the  want  of  mutuality.  That  by  the 
terms  of  the  Act  of  incorporation  of  the  said  company  ten 
per  cent,  of  the  amount  of  stock  subscribed  for  was  requir- 
ed forthwith  upon  subscription;  and  until  such  payment 
was  made  no  one  could  become  a  shareholder  in  the  said, 
company,  and  no  such  payment  was  shewn  to  have  been 
made  by  the  defendant. 

In  this  term,  February  8,  1878,  T.  S.  Kennedy  shewed, 
cause.  The  Act  of  Incorporation  of  the  company,  31  Vic. 
ch.  40,  0.,  has  embodied  many  of  the  provisions  of  The 
General  Railway  Act,  Consol.  Stat.  C.  ch.  66,  and  among 
them,  the  clauses  relating  to  shareholders.  And  by  sec.  7. 
sub-sec.  19,  of  that  Act,  "The  word  shareholder  shall 
mean  every  subscriber  to  or  holder  of  stock  in  the  under- 
taking, &c."  The  defendant  admitted  he  subscribed  for^ 
the  ten  shares,  and  he  admitted  he  had  been  frequently 
notified  by  the  company  to  pay  the  calls  made  on  his* 
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;  stock.  He  said  shares  had  never  been  allotted  to  him, 
nor  had  he  ever  accepted  any  assignment  or  allotment  of 
any  shares,  nor  had  he  paid  anything  upon  them,  nor  had 
he  attended  at  any  meeting  of  the  company  or  voted  upon 
its  affairs.  But  acceptance  of  shares  may  be  implied  from 
acts  and  conduct,  as  well  as  by  a  formal  allotment  and  the 
adoption  of  such  allotment:  Re  International  Contract 
Co.,  Levita's  Case,  L.  R.  3  Ch.  36 ;  In  re  National  Savings 
Bank  Association, Hehh's  Case,!!.  R.  4  Eq.  9;  In  re  Universal 
Banking  Corporation,  Ounn's  Case,  L.  R.  3  Ch.  40;  Lake 

.  Superior  Navigation  Co.  v.  Morrison,  22  C.  P.  217 ;  David- 
son V.  Grange,  4  Grant  377,  380.  Section  27  of  the  Act  re- 
quired that  on  the  subscription  for  shares  the  subscriber 
"shall  pay  forthwith  to  the  directors,  for  the  purposes  set  out 
in  this  Act,  ten  per  cent,  of  the  amount  subscribed  by  him, 
and  the  directors  shall  deposit  the  same  in  some  chartered 
bank  to  the  credit  of  the  company."  But  the  subscription 
of  stock  was  not  avoided  because  the  ten  per  cent,  was  not 
forthwith  paid.  Sections  15  and  17  recognize  stockholders 
who  have  not  paid  the  first  ten  per  cent.  :  Port  Dover  and 
Lake  Huron  K  W.  Co.  v.  Grey,  36  U.  C.  R.  425 ;  Bulli- 
vant  V.  Manning,  41  U.  C.  R.  517.  The  plaintiff  claims 
to  be  allowed  interest  against  the  defendant  upon  the  stock 
from  the  time  the  calls  were  respectively  made. 

Macdonald,  contra.  It  was  beyond  the  power  of  the 
company  to  take  the  defendant's  subscription  for  stock  with- 
out his  making  at  the  same  time  payment  of  ten  per  cent, 
upon  it  according  to  the  statute  :  Brice  on  Ultra  Vires,  2nd 
ed.,  338 ;  In  re  National  Savings  Bank  Association,  HehVs 
Case,  L.  R,  4  Eq.  9  ;  In  re  Richmond  Hill  Hotel  Co., 
Pellatt's  Case,  L.  R.  2  Ch.  527,  735  ;  In  re  Universal  Bank- 
ing Corporation,  Gunn's  Case,  L.  R.  3  Ch.  40,  41,  43  ;  In  re 
Universal  Non- Tariff  Fire  Ins.  Co.,  Ritso's  Case,  L.R.  4  Ch. 
D.  774,  782.  There  never  was  a  contract  therefore  be- 
tween the  company  and  the  defendant  by  which  the  defen- 
dant ever  became  a  shareholder  for  any  amount  of  stock 
in  the  capital  of  the  company.  There  was  an  agreement  or 
proposition  by  him  to  take  stock,  but  the  company  was 
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not  bound  to  give  it  to  him.  They  never  assigned  or 
allotted  to  him  any  certain  amount  of  shares,  or  any  stock 
whatever,  and  of  course  there  was  and  could  be  no  notice  to 
him  of  such  an  assignment  or  allotment.  He  never  accepted 
any  stock  or  shares.  The  offer  to  take  shares  was  not 
an  acceptance  of  them.  There  could  be  no  acceptance  till 
the  company  had  set  them  apart  for  him.  The  notices  of 
call  sent  to  him  amounted  to  nothing;  he  still  did  not 
know  what  shares  the  company  were  making  calls  upon  • 
he  never  ratified  by  his  subsequent  acts  or  conduct  the 
proceedings  of  the  company  treating  him  as  a  shareholder ; 
he  attended  no  meetings ;  he  never  voted  ;  he  did  nothing 
of  any  kind  adopting  or  recognizing  his  being  a  share- 
holder. He  was  not  bound  to  take  any  notice  of  the  calls 
made  upon  him.  In  the  only  conversation  he  had  with 
the  officers  of  the  company  he  denied  being  a  shareholder,, 
and  he  requested  his  name  to  be  removed  from  the  share 
list.  He  referred  to  Brice  on  Ultra  Vires,  2nd  ed.,  345,. 
648,  652;  Mclntyre  v.  McCraken,  37  U.  C.  R.  422; 
In  re  Universal  Banking  Co.,  Harrison  s  Case,  L.  R.. 
3  Ch.  633,  635,  638;  In  re  Leeds  Banking  Co.,  Ad- 
dinelVs  Case,  L.  R.  1  Eq.  225  ;  In  re  Rolling  Stock  Com- 
jpany  of  Ireland,  Shackleford' s  Case,  L.  R.  1  Ch.  567^ 
In  re  Essex  Brewery  Company,  Barnetfs  Case,  L.  R.  18 
Eq.  507  ;  Union  Turnpike  Co.  v.  Jenkins,  1  Caine,  N.  Y. 
381,  386  ;  Wood  v.  Coosa  C.  R.  R.  Co.,  32  Georgia  274, 
285;  Wight  v.  Shelby  R.  W.  Co.,  16  Monroe,  Ken.  5;, 
Erie  &  W.  R  R.  Co.  v.  Broiun,  1  Casey  156  ;  Garrett 
V.  D.  M.  R.  R.  Co.,  78  Penn.  465  ;  Moore  v.  Murphy,  11 
C.  P.  444. 

March  15,  1878.  Wilson,  J. — The  defendant  it  is  said 
is  a  shareholder  within  the  meaning  of  the  Consol.  Stat.. 
C.  ch.  66,  sec.  7,  sub-sec.  19,  because  he  was  and  is  "  a 
subscriber  to  or  holder  of  stock  in  the  undertakinof." 

The  question  is,  is  he  a  subscriber  to  or  holder  of  stock 
in  the  undertaking  ? 

It  is  contended  he  did  not  "subscribe  to  stock,"  and  that 
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he  was  not  at  any  time  the  holder  of  stock,  but  that  he 
was  only  a  subscriber  ashing  for  stock  to  he  given  or  allotted 
to  him,  and  that  the  stock  he  asked  for  was  never  given 
or  allotted  to  him. 

The  like  definition  is  given  of  the  word  in  the  Rev. 
;Stat.  0.,  1811,  1321,  1492. 

The  defendant  subscribed  the  stock  book  and  agreed  to 
become  a  holder  of  the  stock  for  ten  shares,  "and  upon  the 
allotment  of  the  said  Company  of  my  or  our  said  respective 
shares,"  he  agreed  to  pay  to  the  Company  ten  per  cent,  of 
the  amount  of  the  said  shares  and  to  pay  all  future  calls. 

The  defendant  was  not  according  to  these  terms  the  holder 
of  the  ten  shares  by  the  mere  act  of  subscription.  The 
Company  had  the  right  to  allot  to  him  any  of  the  said 
shares,  and  if  they  did,  then  he  agreed  to  pay  ten  per  cent, 
at  once  and  the  future  calls  which  might  be  made  on  him. 
The  Company  did  after  that  profess  to  do  something  towards 
an  allotment  of  shares.  They  passed  a  resolution  on  the 
1st  July,  1869,  that  "  the  Secretary  was  instructed  to  issue 
allotment  certificates  to  each  shareholder  for  the  amount  of 
shares  held  by  him."  The  Secretary  then  said  that  a  docu- 
ment was  "  presented  to  each  shareholder."  He  can  only 
mean,  I  think,  from  what  follows,  that  it  was  prepared  for 
each  shareholder,  informing  him  that  the  stock  had  been 
allotted  to  him,  and  "  these  certificates  were  placed  in  the 
hands  of  Messrs.  Campbell  &  Cassels  to  hand  to  the  share- 
holders and  collect  the  first  call.  They  were  brokers  for 
the  Company."  The  receipt  on  the  back  of  each  certifi- 
cate for  the  first  instalment  was  to  be  signed  by  Campbell 
&  Cassells  when  they  got  the  money. 

There  is  no  evidence  that  the  defendant  got  such  a  certifi- 
cate. It  is  quite  certain,  however,  he  never  paid  anything 
upon  the  stock. 

The  certificate  represented  that  the  Company  "  in 
accordance  with  your  application  for  shares  have  allot- 
ted to  you  shares  amounting  to  $  ." 

There  is  no  special  mode  of  allotting  shares  pointed  out 
in  the  statute  or  in  the  agreement  heading  the  application 
for  stock  which  the  defendant  subscribed. 
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The  Company  passed  the  resolution  that  allotment  certifi- 
-cates  be  issued  to  each  shareholder  for  the  amount  of  shares 
held  by  him.  There  does  not  seem  to  have  been  any  other 
actual  or  any  more  formal  allotment  made  of  the  shares  than 
the  resolution  of  the  directors  to  issue  the  certificate,  and  the 
issuing  of  it  for  each  subscriber  for  the  amount  of  shares 
:subscribed  or  applied  for  by  him,  treating  such  subscription 
•as  constituting  him  a  "  shareholder  for  the  number  of  shares 
held  by  him,"  according  to  the  language  of  the  resolution. 

It  is  not  likely  that  there  were  so  many  subscribers  that 
the  directors  had  to  pick  and  choose  which  of  them  they 
should  take.  It  is  more  likely  they  accepted  every  sub- 
scriber as  a  shareholder  for  the  shares  for  which  he  had 
applied,  and  issued  a  certificate  to  their  brokers  accordingly. 

What  became  of  the  defendant's  certificate  does  not  appear. 

The  evidence  shews  the  defendant  was,  with  the  general 
body  of  stockholders,  soon  after  the  subscription  notified 
of  every  call  which  was  made  upon  the  stock  he  had  sub- 
scribed for,  and  that  he  paid  no  attention  to  them — that  is, 
he  paid  no  money  upon  them.  About  five  or  six  years 
ago,  when  spoken  to  by  the  secretary  of  the  Company  "  to 
pay  up  his  shares,"  he  said  he  did  not  consider  he  ought  to 
be  called  upon  to  pay  anything.  He  did  not  give  any  par- 
ticular reason  why  he  should  not  pay.  The  defendant  him- 
-self  said,  "I  did  not  consider  myself  a  stockholder,  not 
having  paid  the  ten  per  cent." 

The  facts  then  generally  appear  to  be,  that  the  defendant 
subscribed  or  applied  for  ten  shares  on  the  2nd  of  June, 
1869  :  that  a  resolution  was  passed  by  the  directors  for 
the  secretary  to  issue  certificates  of  allotment  for  shares 
"in  accordance  with,  the  defendant's  application  for  shares," 
and  that  such  certificates  were  given  to  their  brokers  to 
collect  the  first  instalment  upon  the  stock ;  but  the  resolu- 
tion or  certificate  was  never  formally  notified  to  the  defend- 
ant of  the  shares  being  allotted  to  him.  The  first  caU  was 
made  sometime  in  that  year.  In  February,  1870,  the 
second  call  was  made.  Three  other  calls  were  made  in 
the  same  year,  and  the  others  were  made  at  later  periods. 
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The  defendant  got  these  notices ;  did  nothing  about  them 
and  he  considered  he  was  not  a  stockholder  because  he  did 
not  pay  the  first  instalment,  and  because  he  said  he  ought 
not  to  be  called  upon  to  pay. 

Do  these  facts  shew  the  defendant  became  a  share- 
holder of  ten  shares  in  the  stock  of  the  Company  ? 

In  Moore  v.  Murphy,  11  C.  P.  444,  the  defendant  not  only 
subscribed  but  paid  a  part  of  his  stock,  and  so  was  plainly 
a  shareholder. 

In  Lake  Superior  Navigation  Co.  v.  Morrison,  22  C.  R 
217,  the  contract  the  defendant  signed  for  stock  was  simply, . 
we  whose  names  are  hereunto  subscribed  hereby  agree  to 
take  the  number  of  shares  set  opposite  our  respective  names, . 
&c. — nothing  said  of  allotment ;  and  the  defendant  attended 
meetings  of  the  Company,  and  was  elected  and  acted  as  a 
director.    No  doubt,  then,  he  was  a  shareholder. 

In  Port  Dover  and  Lake  Huron  R.  W.  Co.  v.  Grey,  36  U.  C. 
R.  425,  the  defendant  had  subscribed  for  and  paid  part  of 
his  stock,  and  was  therefore  a  stockholder. 

In  Re  Rolling  Stock  Company  of  Ireland,  Shachleford's 
Case,  L.  R.  1  Ch.  567,  the  party  sent  an  application  request- 
ing the  directors  to  allot  him  2,000  shares,  all  future  calls 
to  be  paid  "  in  rolling  stock,  as  arranged."  The  directors  did 
not  answer,  but  put  his  name  on  the  register  of  shareholders 
for  the  2,000  shares.  He  never  received  notices,  nor  was 
he  treated  as  a  shareholder.  Held,  affirming  the  decision 
of  Wood,  V.  that  there  was  no  concluded  contract  by  the 
applicant  to  take  shares,  and  that  he  was  not  a  contributory. 

It  was  decided  in  The  New  Theatre  Co.,  Bloxarris  Case, , 

33  Beav.  529,  that  if  one  apply  for  shares,  and  they  are 
allotted  to  him,  the  application  and  allotment  constitute  a 
complete  contract,  and  it  is  not  necessary  the  fact  of  allot- 
ment should  be  communicated  to  the  applicant. 

See  also,  per  Wood,  V.  C,  in  L.  R.  1  Ch.  570,  note  (1). . 
But  that  decision  has  not  been  followed  or  approved  of. 

In  the  case  In  Re  Richmond  Hill  Hotel  Co.,  Pellatt'S' 
Case,  L.  R.  2  Ch.  527,  530,  535,  Lord  Justice  Cairns  said^ , 
''Where  an  individual  applies  for  shares  in  a  company,. 
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there  being  no  obligation  to  let  him  have  any,  there  must 
be  a  response  by  the  company,  otherwise  there  is  no  con- 
tract. *  *  *  I  cannot,  therefore,  consider  an  application 
for  shares,  followed  by  a  registration  not  communicated  to 
Mr.  Pellatt,  to  constitute  a  completed  transaction." 

In  Re  National  Savings  Bank  Association,  Hehh's  Case, 
L.  R.  4  Eq.  9,  Hebb  applied  in  writing  for  ten  shares,  and  the 
directors  allotted  them  to  him.  After  the  allotment,  but 
before  it  was  communicated  to  him,  he  withdrew  his  appli- 
cation.   Held,  he  had  not  accepted  the  shares. 

In  Re  Universal  Banking  Corporation,  Gunn's  Case, 
L.  R.  3  Ch.  40,  where  a  person  applies  for  shares  and  they 
are  allotted  to  him,  he  will  not  be  constituted  a  member 
unless  he  has  notice  of  the  allotment.  It  is  not  required! 
there  should  be  a  formal  notice  sent  to  him,  if  it  appear  he 
was  made  aware  that  the  Company  had  accepted  his  appli- 
cation. The  mere  entry  of  his  name  on  the  register  of 
shareholders  is  not  sufficient  for  this  purpose. 

As  was  said  by  Rolt,  L.  J.,  in  that  case,  p.  45  :  "  In 
deciding  Levita's  Case,  L.  R.  3  Ch.  36,  I  did  not  take 
Lord  Cairns,  in  Pellatfs  Case,  to  have  meant  that  there 
must  be  a  response  in  writing,  but  that  what  he  meant 
was  this — there  must  be,  in  writing,  or  verbally,  or  by  con- 
duct, something  to  shew  the  applicant  that  there  was  a 
response  by  the  Company  to  his  offer.  There  was  enough 
to  satisfy  me  that  Levita  knew  that  the  Company  had 
assented  to  his  request,  and  had  treated  him  as  a  share- 
holder accordingly,  and  had  placed  him  on  the  register." 

In  Re  International  Contract  Company,  Levita' s  Case, 
L.  R.  3  Ch.  36,  application  was  made  for  shares.  No  let- 
ter of  allotment  was  sent  to  the  applicant.  His  name 
was  advertised  as  a  director.  He  attended  as  a  director, 
and  received  a  fee  for  it.  He  remained  for  about  two 
years  without  applying  to  have  his  name  removed.  Held, 
he  was  a  contributory. 

The  question  then  is,  whether  the  Company  made  any 
response  to  the  application  of  the  defendant  for  the  ten 
shares  of  stock  he  subscribed  for  and  agreed  to  take  ? 
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Was  there  anything  in  writing  to  that  effect,  or  verbally 
•or  by  conduct  something  to  shew  the  applicant  that  there 
was  a  response  by  the  Company  to  his  offer  ? 

I  think  there  is  evidence  that  the  secretary  of  the 
Company,  under  the  resolution  of  the  directors  of  the  1st 
-of  July,  1869,  within  four  weeks  after  the  defendant's  sub- 
scription, did  issue  the  certificate  of  allotment  for  the 
•defendant's  ten  shares  subscribed  for  to  their  brokers, 
Oampbell  &  Cassells.  There  is  no  evidence  that  such  certi- 
ficate or  any  express  written  notice  of  allotment  was  ever 
given  to  the  defendant.  But  he  was  called  upon  by  notices 
repeatedly  for  calls  upon  his  stock,  which  he  did  not  regard, 
nor  repudiate.  The  secretary  spoke  to  him  about  paying 
up  his  stock.  He  only  said  he  did  not  think  he  should 
be  called  upon  to  pay  it,  but  gave  no  reason  why.  He  did 
not  say  he  had  got  no  notice  of  allotment,  or  that  he  did  not 
know  he  was  a  shareholder,  or  that  the  Company  had  never 
treated  him  as  such  ;  and  he  knew  all  along  that  he  had 
given  the  Company  the  power  to  make  him  a  shareholder. 
Yet  he  never,  until  about  seven  years  after  his  subscrip- 
tion, and  long  alter  the  different  notices  had  been  served 
upon  him  calling  for  payment  of  his  stock,  desired  his  name 
to  be  removed  from  the  stock  list.  And  he  also  said  the 
reason  he  did  not  think  he  was  a  shareholder  was  because 
he  had  not  paid  the  first  instalment  upon  his  stock. 

Upon  these  facts,  I  think  there  is  evidence  that  the 
Company  did  make  a  response  to  the  application  of  the 
defendant  for  stock,  by  the  acceptance  of  it  for  the  ten 
shares,  and  that  he  knew  of  it  soon  after  the  making  of  his 
subscription,  and  did  not  repudiate  it  while  it  was  still  open 
to  him  to  do  it. 

I  do  not  think  it  was  ultra  vires  of  the  directors  to  take 
the  subscription  of  the  defendant  for  stock  without  receiv- 
ing from  him  at  the  time  of  subscription  the  ten  per  cent, 
upon  such  stock. 

I  do  not  think  that  people  should  heedlessly  subscribe 
for  stock,  and  allow  themselves  to  be  treated  as  stock- 
holders, and  delude  the  creditors  of  the  Company  by  a  roll 
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of  genuine  responsible  names,  when  all  they  represent  is 
said  to  be  a  sham. 

It  is  better  to  hold  such  persons  to  the  strict  letter  of 
their  bargain,  so  that  they  lose,  if  at  all,  only  by  the  con- 
tract they  have  made,  than  the  creditors  should,  after  they 
have  trusted  to  the  stock  list,  be  deceived  by  a  bead  roll 
of  names  which  it  is  said  means  nothing. 

In  my  opinion  the  verdict  should  stand  for  the  plain- 
tiff, but  I  am  not  disposed  to  add  the  interest  to  the 
principal  stock. 

The  rule  should  be  discharged. 

Harrison,  C.  J.,  and  Armour,  J.,  concurred. 

Rule  discharged. 


Boyd  v.  The  Public  School  Board  of  the  Village  of 

BOBCAYGEON  IN  THE  CoUNTY  OF  VICTORIA. 

Union  school  sections— 4:0  Vic.  c.  16,  s.  11,  sub-sec.  4  O. ;  37  Vic.  c.  28, 

sec.  74.  O. 

'On  the  1st  November,  1874,  a  Union  School  Section  was  formed  by 
adding  to  section  6  in  the  township  of  Verulam  several  lots  in  the 
township  of  Harvey.  The  village  of  B.,  which  became  incorporated 
on  the  1st  January,  1877,  was  all  in  Verulam,  and  before  such  altera- 
tion formed  part  of  said  section  6.  In  1874,  before  the  alteration, 
section  6  had  raised  by-law  $5000  to  build  a  school  house,  and  in  1876 
the  plaintiff  was  assessed  by  the  Union  section  so  formed  in  respect  of 
the  lots  thus  added,  part  of  his  assessment  being  for  said  loan. 

Held,  that  the  Union  section  existed  in  fact  on  the  2nd  March,  1877, 
when  the  40  Vic.  ch.  16,  sec.  11,  sub-sec.  4,  O.,  was  passed:  that  its 
existence  was  not  altered  by  the  incorporation  of  the  village  :  that 
under  that  statute,  though  illegally  formed,  it  must  be  decreed  to  have 
been  legally  formed  5  and  that  the  rate  therefore  was  legal. 

This  was  an  action  by  the  plaintiff  against  the  defen- 
dants to  recover  back  certain  moneys  paid  by  him  under 
protest  for  alleged  school  rates. 
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The  first  count  was  for  money  paid,  money  received,  &c.,. 
by  the  defendants  to  the  use  of  the  plaintiff. 

The  second  count  was  for  money  payable  by  the  public 
school  trustees  of  section  number  six  in  the  township  of 
Yerulam  in  the  county  of  Victoria,  styling  themselves 
trustees  of  union  school  section  number  six  Yerulam  and 
Harvey,  for  money  lent,  money  paid,  money  received,  &c., 
hy  said  trustees,  alleging  that  the  defendants  were  the 
successors  in  office  of  the  said  trustees. 

Pleas  :  To  the  whole  declaration :  never  indebted ;  and 
payment. 

To  the  second  count :  never  indebted,  and  payment  as 
the  said  public  school  trustees  of  section  number  six,. 
Yerulam  and  Harvey. 

Issue  : 

The  cause  was  tried  before  Hagaiiy,  C.  J.,  without  a 
jury,  at  Lindsay,  at  the  Fall  Assizes  of  1877. 
At  the  trial  the  following  notice  was  proved  : — 
''Public  School  Act  op  1874. 

"  A  meeting  of  the  reeves  of  Harvey  and  Yerulam,  and 
the  public  school  inspectors  of  Peterborough  and  East 
Victoria,  was  held  at  the  town  hall,  Bobcaygeon,  on  Mon- 
day, November  1st,  at  2  o'clock  p.m.,  for  the  purpose  of 
altering  the  boundaries  of  union  school  section  No.  1,  in 
the  township  of  Harvey  and  Yerulam,  by  uniting  a  part 
of  said  school  section  to  school  section  No.  6,  in  the  town- 
ship of  Yerulam." 

(Signed)  "  J.  H.  Knight, 

"  P.  S.  Inspector." 

"  Lindsay,  16th  October,  1875." 

In  pursuance  of  that  notice  the  meeting  therein  referred 
to  was  held,  and  thereat  a  resolution  was  passed,  that  lots 
10,  11,  12,  13,  14,  and  that  part  of  lot  15  lying  south  of 
the  river,  in  the  nineteenth  concession  of  Harvey,  should 
be  attached  to  school  section  number  six  of  Yerulam,  for 
school  purposes. 

It  appeared  that  the  township  of  Yerulam  was  in  the 
county  of  Victoria,  and  the  township  of  Harvey  in  the 
county  of  Peterborough,  and  the  village  of  Bobcaygeon,. 
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which  became  incorporated  on  the  first  of  January,  1877, 
was  in  Veralam,  and  was  all  in  school  section  number  six, 
as  it  existed  prior  to  the  passing  of  the  said  resolution. 

The  alteration  made  by  that  resolution  took  effect  on  the 
25th  December,  1875,  and  the  union  school  section  thus 
created  thereafter  existed  in  fact. 

Prior  to  such  alteration,  and  sometime  in  the  year  1874, 
school  section  number  six  of  Verulam  raised  by  way  of 
loan  the  sum  of  $5,000,  to  build  a  school  house  in  that 
section. 

The  plaintiff  was  assessed  in  1876,  in  respect  of  the  lots 
12,  13,  14  and  15  attached  by  the  resolution  referred  to 
to  school  section  six  of  Verulam,  and  the  taxes  charged 
against  him  in  respect  of  such  assessment  for  the  school 
purposes  of  the  union  school  section  six  so  formed  amounted 
to  $201.58,  part  of  which,  $95,  was  to  meet  the  interest 
and  sinking  fund  of  the  loan  above  mentioned. 

This  sum  of  $201.58  was  paid  by  the  plaintiff  under 
protest,  and  threat  of  distress  to  one  Buck,  the  collector,  on 
December  27th,  1876,  and  was  by  the  collector  paid  over  to 
the  treasurer  of  the  union  school,  section  six;  and  the  present 
defendants,  the  village  of  Bobcaygeon  having  in  the  mean- 
time been  incorporated,  succeeded  the  trustees  of  union 
school  section  six ;  and  this  action  was  brought  to  recover 
back  the  sum  so  paid,  on  the  ground  that  the  said  lots  in 
Harvey  were  illegally  attached  to  school  section  six  of 
Verulam,  and  the  union  thereby  formed  was  illegal ;  and  at 
all  events  to  recover  back  the  $95  as  having  been  impro- 
perly charged  against  him  in  respect  of  his  said  lands  in 
Harvey. 

The  learned  Chief  Justice  entered  a  verdict  for  the 
.plaintiff  for  $201.58,  subject  to  the  opinion  of  the  Court. 

In  Michaelmas  term,  November  23,  1877,  W.  Bedford 
MulocJc  obtained  a  rule  nisi  to  set  aside  the  verdict  entered 
for  the  plaintiff,  and  to  enter  a  nonsuit  or  verdict  for  the 
defendants,  on  the  following,  amongst  other  grounds:  1. 
That  the  plaintiff  did  not  prove  that  the  defendants  had 
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received  the  moneys  sued  for.  2.  That  the  defendants  are- 
not  liable  for  the  plaintiffs  claim.  3.  That  the  defendants 
are  not  liable  for  money  collected  illegally  by  Buck.  4. 
That  the  public  school  trustees  of  section  number  six, 
Verulam  and  Harvey,  were  not  a  corporation  duly  formed 
and  liable  to  the  plaintiff  in  respect  of  the  matters 
sued  on. 

In  this  term,  February  9,  1878,  M.  C.  Cameron,  Q.  C. 
and  J.  B.  Dixon,  shewed  cause. 
J.  K.  Kerr,  Q.  C,  contra. 

The  following  authorities  were  referred  to :  Ashevj  v.. 
Manning,  38  U.  C.  E.  245  ;  Re  Petition  of  Minister  of 
Education,  28  C.  P.  325  ;  Dwarris  on  Statutes,  2nd.  ed., , 
632,  G33. 

March  15,  1878.  Armour,  J. — The  cases  of  Half  in  y. 
Calder,  26  C.  P.  501,  and  of  Ashew  v.  Manning,  38  U.  C.  K,. 
345,  established  that  unions  formed  as  in  the  case  before  us 
were  without  authority  of  law,  and  for  remedy  the  Act  40 
Vic.  ch.  16,  sec.  11,  sub-sec. 4,  was  passed,  which  provides  that 
"  All  existing  school  sections,  and  all  unions  of  school  sec- 
tions comprised  of  parts  of  the  same  or  different  munici- 
palities which  now  exist  in  fact,  and  whether  formed  in 
accordance  with  the  provisions  of  the  law  in  that  behalf  or 
not,  are  to  be  deemed  as  having  been  legally  formed,  and 
such  unions  shall  hereafter  continue  to  exist,  subject,  how- 
ever, to  the  provisions  of  this  Act,  as  if  they  had  been 
formed  thereunder." 

This  Act  was  passed  on  the  2nd  of  March,  1877,  and  if 
the  union  school  section  six,  as  formed  by  the  resolution 
above  referred  to,  existed  in  fact  on  that  day,  then  it  is  to 
be  deemed  as  having  been  legally  formed. 

It  may  be  that  if  it  is  to  be  so  deemed  as  having  been 
legally  formed,  many  parts  of  the  school  law,  from  the  fact 
that  it  comprises  parts  of  different  counties,  may  be  inap- 
plicable to  it ;  but  that  does  not,  in  my  opinion,  prevent 
its  being  so  deemed  under  the  wide  words  of  this  remedial 
Act. 
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I  am  of  the  opinion  that  it  did  so  exist  in  fact  on  the  2nd 
day  of  March,  1877,  within  the  meaning  of  the  said  Act, 
and  was  legalized  thereby,  and  that  the  fact  of  the  village  of 
Bobcaygeon  having  become  incorporated  before  the  passing 
of  the  Act  did  not  alter  its  existence  in  fact,  because  by 
37  Vic.  ch.  28,  sec.  74,  it  is  provided  that  "  The  school 
boundaries  of  a  village  rural  school  section,  or  other  school 
division,  existing  at  the  time  of  its  incorporation,  as  a  vil- 
lage or  town  municipality,  shall  continue  in  force,  and  be 
considered  as  the  school  boundaries  of  the  newly  incorpor- 
ated village  or  town,  notwithstanding  its  incorporation, 
until  such  boundaries  are  altered  under  the  authority  of 
this  Act." 

As  to  the  plaintiff's  claim  to  recover  back  the  $95,  I  see 
nothing  in  the  school  law  by  which  he  can  claim  to  be 
exempt  from  the  payment  of  this  amount. 

In  my  opinion,  this  rule  should  be  absolute  to  enter  a 
verdict  for  the  defendants.  I  refer  to  Re  Petition  of 
Minister  of  Education,  28  C.  P.  325. 

Harrison,  C.  J.,  aiid  Wilson,  J.,  concurred. 

Ride  ahsohite,  (a). 


(a)  See  41  Vic.  c.  20,  0. 
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OSLER  V.  BOWELL,  ET  AL. 

Joint  Stock  Gas  Company,  under  C.  S.  C.  ch.        Powers— Liahilty 
of  shareholders  to  creditors, — Liability  of  trustees. 

In  1872  five  persons  filed  in  the  Registry  ofiBce  a  declaration  that  they 
were  desirous  of  forming  a  joint  stock  company,  under  Consol.  Stat.  C. 
ch.  63,  by  the  name  of  the  Dominion  Safety  Gas  Company,  for  the 
object  of  "the  manufacture  and  (or)  sale  of  the  machinery  and  materials 
for  the  manufacture  or  production  of  gas  from  evaporating  fluids,  and 
gas  fixtures  of  all  kinds,  and  such  other  articles  as  may  from  time  to 
time  be  deemed  advisable ;  and  also  the  lighting  of  cities,  towns,  vil- 
lages, steeets,  capital  buildings,  steamboats,  coaches,  and  street  and 
railroad  cars  with  gas,"  with  a  capital  stock  of  |6000,  in  300  shares  of 
$20  each,  and  three  of  the  defendants  were  stated  to  be  trustees.  Sub- 
sequently these  trustees  met  and  passed  by-laws  as  to  the  government 
of  the  company.  On  17th  February,  1873,  a  meeting  of  the  share- 
holders was  held,  when  an  agreement  was  entered  into  for  the  purchase 
of  a  patent  for  the  manufacture  of  gas,  and  a  resolution  was  passed 
that  the  shareholders  should  pay  on  their  stock  enough  to  make  a  work- 
ing capital  of  $1250.  An  agreement  was  made  that  the  stock  should  be 
divided  up  between  the  five  defendants  in  proportions  stated,  and  these 
defendants,  as  shareholders,  subsequently  met,  increased  the  number  of 
trustees  from  three  to  five,  and  elected  themselves  such  trustees.  No 
stock  was  ever  subscribed  for  or  anything  ever  paid  thereon,  the  money 
required  to  carry  on  the  business  being  raised  from  time  to  time  by 
contribution.  The  company,  in  1874,  put  up  a  gas  machine  in  the 
plaintifif's  residence,  which,  on  12th  February,  1874,  exploded,  and 
injured  the  plaintiff,  for  which  he  sued  the  company  and  recovered 
damages,  and  on  29th  February,  1876,  judgment  was  entered,  and  a f. 
fa.  goods  issued  against  the  company,  which  was  returned  nulla  hona. 
This  action  was  then  brought  against  defendants,  as  shareholders  for 
the  amount  of  the  unpaid  stock,  and  also  as  trustees  on  their  individual 
liability  under  the  Act  for  neglecting  to  publish  within  twenty  days 
after  the  1st  January,  1875,  as  required  by  the  Act,  a  report  stating  the 
amount  of  the  capital  stock  actually  paid  and  of  the  then  existing  debts 
of  the  company,  or  to  insert  therein  plaintiff''s  claim  as  one  of  such 
existing  debts. 

Held,  that  the  company  was  duly  incorporated  under  Consol.  Stat.  C. 
ch.  63,  for  though  the  Act  did  not  authorize  the  formation  of  a  com- 
pany for  lighting  cities,  &c.  with  gas,  it  did  for  the  other  objects  stated, 
and  the  corporation  could  exist  for  such  objects  alone. 

Held,  also,  that  the  evidence  set  out  below  was  sufficient  to  shew  such 
incorporation. 

Held,  also,  that  defendants  were  not  liable  as  shareholders  in  the  company, 
to  the  plaintiff,  as  a  creditor ;  for  to  create  such  liability,  under  the 
statute,  there  must  be  a  subscription  for  stock ;  and  the  fact  that 
they  had  acted  and  been  treated  as  shareholders  would  not  enable  a 
creditor  to  proceed  against  them  as  such. 

Held,  also,  that  neither  were  they  liable  as  trustees  for  neglecting  to  make 
the  report,  for  the  plaintiff's  claim  was  not  an  existing  debt  at  the  time 
of  such  neglect,  nor  until  the  entry  of  his  judgment. 


The  first  count  of  the  declaration  alleged  that,  on  the 
29th  of  February,  1876,  the  plaintiff' recovered  a  judgment 
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for  $8,300.00  damages,  and  $318.97  costs,  against  the 
Dominion  Safety  Gas  Company,  and  on  the  same  day  issued 
an  execution  against  the  said  company,  directed  to  the 
sheriff  of  the  County  of  Hastings,  which  execution  was 
returned  unsatisfied.  The  plaintiff  then  averred  that  the 
Dominion  Safety  Gas  Company  is  a  manufacturing  com- 
pany, duly  incorporated  under  ch.  63  Consol.  Stat.  C,  car- 
rying on  their  operations  in  the  Town  of  Belleville,  and 
having  a  capital  stock  of  $6,000,  in  300  shares  of  $20  each : 
that  the  company  was  continued  a  joint  stock  company 
under  the  said  Act  from  the  23rd  of  September,  1872,  until 
after  the  commencement  of  this  suit :  that  the  judgment 
was  not  recovered  for  or  in  respect  of  a  debt  contracted  by 
the  company  with  the  plaintiff  which  was  not  to  be  paid 
within  one  year  from  the  contracting  thereof :  that  the 
action  in  which  the  judgment  was  recovered  was  com- 
menced against  the  company  within  one  year  after  the 
debt  became  due,  and  the  defendants,  before  the  debt  was 
contracted,  and  before  this  action,  subscribed  for  and 
became  and  were,  and  each  of  them  was,  at  the  commence- 
ment of  this  suit,  stockholders  of  and  in  the  said  company, 
and  that  the  whole  amount  of  the  capital  stoclv!  had  not 
been  paid  in,  nor  had  a  certificate  to  that  effect  been  reg- 
istered, nor  had  the  defendants  paid  up  the  full  amount  of 
their  shares,  nor  any  sum  on  account  thereof,  nor  registered 
a  certificate  of  payment  of  the  whole  amount  of  the  capital 
stock  of  the  company  ;  by  means  whereof,  and  by  force  of 
the  statute  in  that  behalf,  an  action  hath  accrued  to  the 
plaintiff  to  demand  from  the  defendants,  as  such  stock- 
holders, the  amount  of  the  judgment  recovered  against  the 
company. 

The  second  count,  after  alleging  the  recovery  of  the 
judgment,  and  issue  and  return  of  execution,  and  the 
incorporation  of  the  Dominion  Safety  Gas  Company,  as  in 
the  first  count  alleged,  averred  that  the  judgment  was 
recovered  in  respect  of  a  debt  existing  on  the  14th  of 
February,  1874 :  that  the  company  did  not,  within  twenty 
•  days  from  the  1st  of  January,  1875,  make  a  report  stating 
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the  amount  of  the  capital  stock  of  the  company  and  the 
proportion  thereof  then  actually  paid  in,  together  with  the 
amount  of  the  existing  debts  of  the  company,  signed  by  the 
chairman  or  president  and  a  majority  of  the  trustees  of  the 
company,  aud  verified  by  the  oath  of  the  chairman  or 
president,  or  of  the  secretary,  of  the  company;  nor  did  the 
company  cause  the  same  to  be  inserted  in  some  newspaper 
published  nearest  the  place  where  the  business  of  the  com- 
pany was  carried  on;  nor  did  the  conipany  cause  the  same 
to  be  entered  and  registered  in  the  registry  office  &c. ;  nor 
was  any  such  report  made,  published  or  registered  as  afore- 
said :  nor  even  if  such  report  were  made,  did  it  state  therein 
the  demand  of  the  plaintiff  as  being  one  of  the  debts 
of  the  company  :  that  the  defendants  were,  on  the  13th  of 
February,  1874,  and  have  since  continued  to  be,  trustees  of 
the  company  duly  elected,  nominated,  and  appointed,  and 
acting  as  such;  by  means  whereof,  and  by  force  of  the 
statute,  an  action  had  accrued  to  the  plaintiff  to  demand 
from  the  defendants  the  amount  of  the  said  judgment. 
The  defendants  pleaded  several  pleas. 

1.  To  the  whole  declaration :  never  indebted. 

2.  Traverse  of  the  incorporation  of  the  company. 

3.  That  the  judgment  in  the  first  and  second  counts  al- 
leged was  recovered  in  an  action  by  the  plaintiff* for  injuries- 
caused  and  done  to  the  plaintiff  by  reason  of  the  explosion 
of  a  gas  machine  furnished  by  the  company  to  the  plaintiff, 
and  not  for  or  on  account  of  any  debt  existing  or  contracted 
by  the  company. 

4.  To  the  first  count :  never  indebted. 

5.  To  the  second  count :  denial  that  defendants,  or  any 
of  them,  were  trustees  of  the  company. 

6.  To  the  first  count :  that  there  were  numerous  stock- 
holders of  the  company  resident  and  being  within  the  juris- 
diction of  the  Court,  in  addition  to  the  defendants,  and  that, 
the  whole  amount  of  the  capital  stock  was  paid  in  at  the  time 
of  the  incorporation,  and  so  stated  in  the  declaration  of 
incorporation,  and  registered,  and  a  certificate  to  that  effect 
was  duly  made  and  registered ;  and  that  the  defendants  • 
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duly  paid  the  whole  amount  of  the  stock  subscribed  by 
them  before  the  recovery  of  the  judgment. 

7.  To  the  second  count :  that  the  judgment  was  not 
recovered  in  respect  of  a  debt  existing  on  the  14th  of 
February,  1875. 

8.  To  the  second  count :  that  the  company  did  make  and 
publish  the  said  report  according  to  the  provisions  of  the 
statute. 

9.  To  the  second  count :  that  there  Imve  been  and  are 
trustees  of  the  company  five  trustees  duly  elected,  and  that 
the  said  trustees,  in  addition  to  the  defendants,  were  and 
are  within  the  jurisdiction  of  the  Count. 

10.  To  the  whole  declaration :  that  the  Dominion  Ga& 
Company,  prior  to  the  recovery  of  the  judgment,  never 
was  indebted  to  the  plaintiff. 

The  plaintiff  joined  issue  on  the  several  pleas  of  the 
defendants. 

The  cause  was  tried  at  the  Hamilton  Spring  Assizes  for 
187ii,  before  his  Honor  Judge  Sinclair,  the  County  Judge, 
sitting  for  Wilson,  J.,  without  a  jury. 

On  7th  September,  1872,  Messrs.  William  Roger  Dean,  of 
the  town  of  Belleville ;  Mackenzie  Bowell,  of  the  same 
place ;  William  Cole  Is  unn,  of  the  same  place ;  Samuel 
Shaw  Lazier,  of  the  same  place,  and  Oliver  Cromwell  Gibbs, 
of  the  city  of  Boston,  filed  in  the  register  office  of  the 
county  of  Hastings,  pursuant  to  the  statute  Consol.  Stat.  C, 
eh.  63,  a  statement  or  declaration  to  the  efiect  that  they 
were  desirous  of  forming  a  joint  stock  company  under  and 
by  virtue  of  ch.  63  of  the  Consolidated  Statutes  of  Canada, 

The  statement  contained  the followingparticulars:  1.  "The 
corporate  name"  of  the  company,  "  which  is  'The  Dominion 
Safety  Gas  Company.'  2.  The  object  for  which  the  same 
formed,  being  the  '  manufacture  and  (or)  sale  of  the 
machinery  and  material  for  the  manufacture  or  production 
of  gas  from  evaporating  fluids,  and  gas  fixtures  of  all  kinds,, 
and  such  other  articles  as  may  be  from  time  to  time  deemed 
advisable,  and  also  the  lighting  of  cities,  towns,  villages, 
streets,  capital  buildings,  steamboats,  coaches,  and  street 
and  railroad  cars  with  gas.    3.  The  stock  of  the  company. 
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being  $6,000.  4.  The  shares,  three  hundred  shares  of  $20 
each.  5.  All  of  which  is  now  paid  in.  6.  The  number  of 
trustees  who  are  to  manage  the  concerns  of  the  company  for 
the  first  year  is  three,  and  their  names  are,  William  Roger 
Dean,  Mackenzie  Bowell,  and  Samual  Shaw  Lazier,  above 
named.  7.  The  manufacturing  operations  of  the  company 
to  be  carried  on  in,  and  adjacent  to,  the  town  of  Belleville, 
and  the  other  operations  of  the  company  to  be  carried  on 
throughout  the  Dominion  of  Canada ;  and  8.  The  term  of 
the  company's  proposed  existence,  fifty  years." 

This  statement  was  acknowledged  before  the  county 
registrar,  who  gave  a  certificate  thereof  under  the  statute. 

The  trustees  of  the  company  met  on  13th  September, 
1872,  when  a  number  of  by-laws  were  adopted  for  the 
government  of  the  company  and  its  officers,  including  the 
president,  secretary,  and  treasurer. 

On  17th  February  1873,  there  was  a  meeting  of  the 
shareholders  of  the  company,  when  Mr.  Nunn  produced  a 
patent  for  the  manufacture  of  gas,  which  he  agreed  to 
assign  to  the  company,  and  the  company  to  accept,  and  a 
resolution  was  carried  to  the  effect  that  the  stockholders  be 
required  to  pay  in  proportion  to  their  stock,  enough  "  to 
make  a  working  capital  of  $1,250." 

It  was  agreed  that  two -fifths  of  the  capital  stock  should 
be  divided  among  Lazier  and  Dickson,  and  three-fifths 
among  Bowell,  Nunn,  and  Gibbs. 

The  only  money  paid  into  the  funds  of  the  company 
were  by  Dean,  Lazier,  and  Dickson.  They  paid  about 
$200  each.  The  original  promoters  of  the  company  were 
Nunn,  Gibbs,  and  Bowell.  They  spent  about  $600  in  the 
aggregate  in  promoting  the  enterprise.  This  included  the 
purchase  money  of  the  patent. 

When  Dean,  Lazier,  and  Dickson  became  members  of  the 
company  they  paid  $600  to  the  promoters,  and  received  an 
assignment  of  two-fifths  interest  in  the  patent,  and  became 
stockholders  in  the  company  to  the  extent  of  two-fifths. 

The  company  commenced  business  in  1873  without  any 
cash  on  hand.  Moneys  needed  for  carrying  on  the  business 
of  the  company  were  raised  by  contribution  among  the 
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stockholders.  Mr.  Bowell  paid  on  one  occasion  between 
$200  and  $300  for  this  purpose.  Others  contributed  in 
the  same  manner.  None  of  them  paid  in  money  his  pro- 
portion of  the  capital  stock  of  the  company. 

At  a  meeting  of  the  shareholders,  held  on  the  8th  of 
December,  1873,  the  number  of  trustees  was  increased 
from  three  to  five,  and  on  the  same  day  Messrs.  Bowell, 
Dean,  Dickson,  Nunn,  and  Lazier,  as  shareholders,  elected 
themselves  to  be  trustees. 

At  a  meeting  held  on  the  following  day  Mr.  Bowell  was 
elected  president,  Mr.  Dean  treasurer,  and  Mr.  Stamford 
secretary  and  general  agent  of  the  company. 

Stamford,  as  manager  for  the  company,  put  up  a  gas 
machine  on  the  residence  of  the  plaintifi,  which  worked  so 
badly  that  on  the  12th  of  February,  1874?,  there  was  an 
explosion,  which  resulted  in  the  bringing  of  an  action  by 
the  plaintiff  and  the  recovery  of  damages  as  in  the  declara- 
tion alleged. 

An  exemplification  of  the  judgment,  entered  on  the  29th 
of  February,  1876,  was  put  in  as  an  exhibit  at  the  trial. 
The  declaration  contained  several  counts  : 

1.  That  the  defendants  agreed  with  the  plaintifi"  to  fur- 
nish the  plaintifi*  with  a  gas  apparatus  for  the  plaintifi"s 
house,  to  be  put  up  at  or  near  plaintifi"s  house,  for  the 
purpose  of  furnishing  the  plaintifi*  with  a  supply  of  gas, 
and  should  well  and  sufficiently  lay  proper  and  sufficient 
communication  and  proper  service  pipes  from  such  machine 
to  the  house,  and  should  erect  a  sufficient  and  proper  air 
pump  for  use  therewith  ;  and  should,  in  other  respects,  put 
up  and  erect  a  machine  so  that  gas  should  not  escape 
through  such  communication,  &c. ;  and  alleging  as  a  breach 
the  non-fulfilment  of  the  terms  of  the  contract,  whereby 
the  gas  exploded,  whereby  the  plaintifi*,  his  wife,  and  ser- 
vant were  damaged. 

2.  That  defendants,  in  consideration  that  the  plaintiff* 
would  buy  and  permit  the  defendants  to  erect  the  machine 
in  the  first  count  mentioned,  promised  the  plaintiflf  that 
the  machine  would  produce  a  good  illuminating  gas  of  a 
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cost  of  not  more  than  Si  .50  per  thousand  feet,  and  that  the 
machine  would  be  in  all  respects  a  good  and  safe  machine ; 
and  alleging  as  a  breach  that  the  machine  produced  inferior 
^as  at  a  cost  of  $8,  and  was  not  a  good  and  safe  machine, 
and  the  plaintiff  has  lost  the  price  of  the  same,  and  has 
expended  money  in  repairs. 

3.  On  a  breach  of  warranty  that  the  machine  when  put 
up  would  be  reasonably  fit  for  the  purpose,  and  that  gas 
would  not  escape  into  the  house ;  and  alleging  as  special 
damage,  injury  to  plaintff's  house,  &;c. 

There  were  also  the  common  indebitatus  counts  for  goods 
bargained  and  sold,  goods  sold  and  delivered,  work  done, 
money  lent,  money  paid,  and  money  had  and  received. 

Pleas :  To  first  and  second  counts  :  1.  Did  not  promise ; 
-and  2.  Not  guilty. 

3.  To  second  count :  did  not  promise. 

4.  That  defendants  did  sell  to  the  plaintiff  and  did  erect 
and  put  up  a  machine  reasonably  fit  for  the  purpose. 

5.  To  third  count :  did  not  warrant  as  alleged. 

•  6.  That  the  machine  was  reasonably  fit  for  the  purpose 
for  which  it  was  sold  and  put  up. 

7.  To  common  counts :  never  indebted. 

There  was  no  award  of  judgment  on  the  common  counts 
according  to  the  postea. 

The  amount  awarded  for  damages  was  $8,800,  and  for 
costs  $313.97,  making  $8,613.97. 

Execution  against  the  goods  and  chattels  of  the  defen- 
dants was  issued  on  the  same  day  to'  the  sheriff  of  the 
county  of  Hastings,  and  afterwards  returned  nulla  bona. 

The  defendants  after  the  verdict  against  the  company, 
but  before  the  entry  of  final  judgment,  began  to  place  them- 
•selves  as  much  as  possible  beyond  the  reach  of  any  claim 
which  might  be  made  against  them  by  the  plaintiff. 

Messrs.  Bowell,  Lazier,  Nunn,  and  Dickson,  on  the  7th  of 
February,  1876,  certified  that  Mackenzie  Bowell,  Samuel 
Shaw  Lazier,  and  George  Dean  Dickson,  had  respectively 
paid  up  his  full  amount  and  his  shares  in  full  in  such 
company." 

Each  of  these  gentlemen,  being  respectively  the  presi- 
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dent  and  a  majority  of  the  trustees,  on  the  same  day,  per- 
sonally appeared  before  the  County  Registrar,  and  swore 
that  the  certificates  were  true  in  substance  and  in  fact. 

On  the  17th  of  February,  1876,  Mr.  Dickson,  by  a  letter 
addressed  to  Mr.  Bowell,  resigned  his  position  as  a  director 
in  the  company,  and  on  the  next  day  Mr.  Bowell,  by  a 
letter  addressed  to  Mr.  Nunn,  did  likewise. 

There  was  evidence  of  two  other  stockholders  and  trus- 
tees being  within  the  jurisdiction  of  the  Court  at  the  time 
this  action  was  commenced,  who  might  have  been  sued 
jointly  with  the  defendants. 

The  writ  in  this  action  was  issued  on  the  23rd  of  March, 
1876. 

Counsel  for  the  defence  at  the  close  of  the  case  sumitted  : 

1.  That  the  company  was  not  a  corporation,  and  could 
not  be  a  corporation,  because  it  was  not  within  the  terms 
of  the  statute. 

2.  That  the  proof  of  incorporation  was  not  sufficient. 

8.  That  the  production  of  the  exemplification  of  judg- 
ment proved  the  defendants'  third  plea. 

4.  That  the  sixth  plea  was  proved :  that  there  was  no 
evidence  that  the  defendants,  or  any  one  of  them,  had 
subscribed  for  shares  in  the  capital  stock  of  the  companj^ 

5.  That  the  judgment  was  not  recovered  on  account  of 
any  debt  existing  or  contracted  by  the  defendants  or  the 
company  before  the  14tli  of  February,  1874. 

6.  That  the  ninth  and  tenth  pleas  were  proved. 

It  was  admitted  that,  if  the  plaintifi*  was  entitled  to  re- 
cover, all  the  defendants  were  liable  to  the  full  amount  of 
the  judgment  and  interest. 

The  learned  Judge,  under  37  Vic.  ch.  7, sec.  24,  0.  reserved 
his  decision. 

He  afterwards,  and  before  Michaelmas  term  last,  rendered 
his  decision.  He  was  of  opinion  that  the  causes  of  action 
which  the  plaintiff'  had  against  the  Dominion  Safety  Gas 
Company  were  not  "debts"  or  "contracts,"  within  the 
meaning  of  sec.  49  of  Consol.  Stat.  C.  ch.  03.  He  found 
the  issues  joined  on  the  first,  third,  seventh,  and  tenth  pleas 
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in  favour  of  the  defendants,  and  the  remaining  issues  in 
favour  of  the  plaintiff. 

During  Michaelmas  term,  November  23,  1877,  cross, 
rules  were  obtained. 

E.  Martin,  Q.C.,  obtained  a  rule,  calling  on  the  defendants 
to  shew  cause  why  the  verdict  entered  on  the  issues  found 
for  them  should  not  be  set  aside,  and  a  verdict  entered  for 
the  amount  of  the  judgment,  costs,  and  interest  in  the 
suit  of  Osier  v.  The  Dominion  Safety  Gas  Company^ 
pursuant  to  the  Law  Reform  Act,  and  statutes  in  that 
behalf 

G.  D.  Dickson  J  obtained  a  rule,  calling  on  the  plaintiff 
to  shew  cause  why  the  verdict  rendered  in  his  favour  on 
the  second,  fourth,  fifth,  sixth,  eighth,  and  ninth  issues 
should  not  be  set  aside,  and  a  verdict  entered  for  the  defen- 
dants, pursuant  to  the  Administration  of  J ustice  Act. 

During  Hilary  term,  February  12,  1878,  both  rules  were- 
argued  together 

E.  Martin,  Q.  C,  shewed  cause  to  the  defendants'  rule 
and  supported  the  plaintiff's  rule.  He  referred  to  Mc- 
Kenzie  v.  Dewan,  86  U.  C.  R.  512  ;  Scales  v.  Irwin,  34  U. 
C.  R.  545  ;  McKenzie  v,  Kittridge,  24  C.  P.  1,  27  C.  P.  65 ; 
Williams  v.  Harding,  L.  R.  1  H.  L.  9  ;  Mullett  v.  Mason,. 
L.  R.  1  C.  P.  559  ;  Mayne  on  Damages,  3rd  ed.,  167  ;  Max- 
%uell  on  Statutes,  188  ;  Morris  v.  Mellin,  6  B.  &  C.  446 ; 
Bennett  v.  Daniel,  10  B.  &  C.  500 ;  Legge  v.  Tucker,  1  H. 
&  N.  500  ;  Randall  v.  Raper,  1  E.  B.  &;  E.  84  ;  McLean  v. 
Dun,  39  U.  C.  R.  551 ;  Smith  v.  Neale  2  C.  B.  N.  S.  67. 

McCarthy,  Q.  C,  {Dickson  with  him,)  contra,  referred  to 
Moss  V.  Steam  Gondola  Co.,  17  C.  B.  180  ;  Bailey  v.  Univer- 
sal Provident  Life  Association.  1  C.  B.  N.  S.  557  ;  Short- 
ridge  V.  Bosanquet,  16  Beav.  84  ;  Bargate  v.  Short  ridge, 
5  H.  L.  297 ;  Lindley  on  Partnership,  3rd  ed.,  1058 ;  Tate 
V.  Corporation  of  Toronto,  3  P.  R.  181  ;  Boyd  v.  Haynes, 
5  P.  R.  15;  Roberts  v.  Corporation  of  Toronto,  16  Grant  236; 
Ex  parte  Clayton,  Re  Clayton,  L.  R.  5  Ch.  13;  Hunter  y. 
Greensill,  L.  R.  8  C.  P.  2i ;  Wickens  v.  Goatley,  11  C.  B.- 
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666  ;  Mclntyre  v.  McCraJcen,  1  App.  1,  1  C.  S.  K  479  (a) ; 
Lindsay  Petroleum  Co.  v.  Hurd,  L.  R.  5  P.  C.  221  ;  Doe  d. 
Christmas  v.  Oliver,  2  Sm.  L.  C,  7th  ed.,  751, 

March  15,  1878.  Harrison,  C.  J.,  delivered  the 
judgment  of  the  Court. 

This  case  comes  before  us  as  Jurors  as  well  as  Judges. 

We  must  therefore  upon  the  evidence  find  the  facts  as 
well  as  decide  the  questions  of  law  which  may  arise  upon 
the  facts  so  found. 

The  liability  sought  to  be  imposed  by  the  plaintiff  upon 
the  defendants  is  a  statutory  one.  It  is  for  him  therefore 
to  satisfy  us  that  he  is  entitled  to  recover  under  the  pro- 
visions of  the  statute  which  he  invokes. 

He  in  this  action,  as  against  the  issues  raised,  must 
satisfy  us — 

1.  That  there  was  a  company  incorporated  under  Consoh 
Stat.  C.  ch.  63,  called  and  known  as  "  The  Dominion  Safety 
Gas  Company." 

2.  That  the  defendants,  at  the  time  the  action  was  com- 
menced, were  shareholders  or  trustees  in  that  company. 

8.  That  as  such  shareholders  or  trustees  they  are  respon- 
sible for  the  amount  of  the  judgment  which  the  plaintiff 
recovered  against  the  company,  or  some  portion  of  it. 

The  statute  which  he  invokes  is  Consol.  Stat.  C.  ch.  63. 

It  enabled  any  five  oi  more  persons  to  form  a  company 
for  carrying  on  any  kind  of  manufacturing,  shipbuilding, 
mining,  mechanical,  or  chemical  business,"  or  for  other 
purposes  detailed  in  the  first  section  of  the  Act.  These 
purposes  were  afterwards  extended  by  statutes  23  Yic.  ch. 
30  sec.  1,  24  Vic.  ch.  19  sec.  1,  29  Yic.  ck  21. 

This  was  to  be  done  by  means  of  filing  a  declaration  or 
statement,  the  contents  of  which  are  given,  which  state- 
ment or  declaration  was  required  under  section  2,  amended 
by  24  Yic.  ch.  19,  sec.  2,  to  be  acknowledged  in  duplicate 
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before  the  registrar  of  the  district  or  county  or  his  deputy. 
These  duplicates  were  to  be  disposed  of  in  a  particular 
manner  described  in  section  3  of  the  Act. 

"  When  the  formalities  prescribed  in  the  foregoing  sec- 
tions" were  complied  with,  the  persons  who  signed  the 
statement  or  declaration,  and  their  successors,  were  created 
a  body  corporate  by  the  name  mentioned  therein"  :  Sec.  4. 

A  copy  of  the  whole  of  the  registered  declaration,  certified 
by  the  district  or  county  registrar,  or  his  deputy,  to  be  a 
true  copy,  was,  by  section  6,  made  "  in  all  Courts  and  places 
as  primd  facie  evidence  of  the  facts  therein  stated." 

Compliance  with  the  formalities  prescribed  in  the  forma- 
tion of  the  company  might,  by  section  7,  be  "  conclusively 
established  "  by  the  insertion  in  the  Canada  Gazette  of  a 
notice  to  that  effect  by  the  provincial  secretary. 

The  statement  or  declaration  certified  as  the  Act  directs 
was  produced  at  the  trial.  It  must,  therefore,  be  received 
as  prima  facie  evidence  of  the  facts  therein  stated. 

It  stated  the  name  and  purpose  of  the  company.  It  also 
stated  the  amount  of  the  capital  stock,  the  number  of  shares, 
all  of  which  were  represented  as  "  now  paid."  It  defined 
the  number  of  trustees  to  manage  the  concerns  of  the  com- 
pany, and  gave  their  names.  It  declared  that  the  "  manu- 
facturing operations  "  of  the  company  were  to  be  carried 
on  in  and  adjacent  to  Belleville,  and  "  the  other  operations 
of  the  company  '  to  be  carried  on  throughout  the  Dominion 
of  Canada.'"  The  object  for  which  the  compan}^  was 
formed  was  "the  manufacture  and  (or)  sale  of  the  machinery 
and  materials  for  the  manufacture  or  production  of  gas 
from  evaporating  fluids,  and  gas  fixtures  of  all  kinds,  and 
such  other  articles  as  may  from  time  to  time  be  deemed 
advisable,  and  also  the  lighting  of  cities,  towns,  villages, 
streets,  capital  buildings,  steamboats,  coaches,  and  street 
and  i^ailroad  cars  with  gas." 

The  objection  is,  that  the  latter  purpose  is  not  one  for 
which  a  company  could  be  lawfully  incorporated  under  the 
Act,  and  as  this  was  apparently  the  purpose  for  w^hich  the 
operations  of  the  company  were  to  be  carried  on  "through- 
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»out  the  Dominion  of  Canada,"  so  much  of  the  incorporation 
was  ultra  vires. 

While  we  think  the  company  had  power  to  manufacture 
^and  sell,  and  if  necessary  place  gas  machines  for  use,  and  to 
supply  the  gas  for  use  in  buildings,  steamboats,  coaches, 
and  street  and  railroad  cars,  throughout  the  Province,  (see 
sec.  5,)  we  do  not  think  that  they  had  power  under  the 
Act  to  light  cities,  towns,  and  villages  throughout  the 
Dominion  of  Canada.  But  this  is  an  objection  which  does 
not,  in  our  opinion,  destroy  the  power  of  the  corporation 
to  exist  for  the  lawful  purposes  which  are  mentioned.  The 
existence  of  the  corporation  is  one  thing ;  its  powers 
another.  Where  some  purposes  are  infra  vires  and  others 
ultra  vires,  the  corporation  may  well  exist,  limited  however 
in  its  operation  to  the  lawful  powers. 

The  objection  is  one  which  does  not  come  with  good 
grace  from  these  defendants,  who  were  the  majority  of  the 
shareholders,  and  majority  of  trustees  in  the  corporation 
almost  from  its  inception. 

Where  a  corporation  has  received  the  benefit  of  a  con- 
tract it  is  not  usually  permitted  to  raise  the  question  of 
ultra  vires  in  reference  to  such  a  contract :  Clarke  v.  Bar- 
nia  Street  Railway  Co.,  42  U.  C.  E.  39.  This  principle  has 
since  been  affirmed  by  Lord  Blackburn,  in  Doolan  v.  Mid- 
land Raihuay  Co.,  L.  E.  2  App.  792,  806,  where  he  said  : 
"  It  is  impossible  to  suppose  that  the  Legislature  intended 
those  companies  who  were  wrongfully  working  steamers  to 
be  in  a  better  position  than  those  who  were  rightfully 
working  them  ;  and  the  Act  should  not  be  so  construed  if 
the  words  permit  of  any  other  construction.  And  even  if 
the  words  compelled  this  construction,  I  think  the  railway 
could  not  set  up  its  own  wrong  against  a  plaintiff  who 
contracted  with  the  company  in  innocence  and  ignorance." 

It  is  true  the  defendants  are  not  the  company,  but  being 
the  majority  of  the  trustees  and  majority  of  the  share- 
holders who  obtained  the  benefit  of  the  plaintiff's  contract, 
the}^  appear  to  come  within  the  7'atio  decidendi  of  these 
cases.    But  as  we  are  of  opinion  that  the  company  had  the 
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power  to  make  some  contracts,  and  that  the  contract  made 
with  the  plaintiff  was  one  of  them,  it  is  unnecessary  to 
rest  our  decision  upon  any  ground  of  estoppel. 

It  was  also  objected  that  there  was  no  proof  of  the 
duplicate  statements  and  declarations,  and  of  the  disposi- 
tion of  them  in  the  manner  directed  by  the  Act ;  but  this- 
we  may,  we  think,  fairly  infer  from  the  facts  which  are  in 
evidence  :  See  Boston  Acid  Manufacturing  Co.  v.  Moving 
15  Gray  211 ;  Newcomb  v.  Reed  et  al.,  12  Allen  362. 

If  these  defendants  and  the  other  two  alleged  share- 
holders not  sued  were  not  incorporated,  their  condition  as» 
regards  the  creditors  of  the  company  would  not  be  im- 
proved by  holding,  as  we  might  in  that  case  be  obliged  to- 
hold,  that  the}^  are  partners  in  a  trading  company  and 
jointly  and  severally  liable  for  all  the  obligations  of  the 
company :  See  Patterson  v.  Holland,  6  Grant  414  ;  8.  C,  7 
Grant  1 ;  Unity  Insurance  Co.  v.  Gram,  43  N.  H.  636. 

In  this  respect  the  language  used  by  Proudfoot,  V.  C,  in 
McKenzie  v.  Kittridge,  27  C.  P.  83,  is  worthy  of  attention.. 
He  said  of  this  statute,  at  p.  93 :  "  The  statute  enables 
persons  desirous  of  embarking  in  certain  commercial  under- 
takings to  exempt  themselves  from  the  common  law  liability 
of  partners  by  acquiring  a  corporate  existence,  and  com- 
plying with  certain  stipulations  prescribed  in  the  Act. 
These  stipulations  must  be  complied  with,  otherwise  the 
original  liability  remains." 

We  are  of  opinion  that  the  Dominion  Safety  Gas  Com- 
pany was  an  incorporated  company  within  the  meaning  of" 
Consol.  Stat.  C.  ch.  63,  and  to  this  extent  are  in  favour  of 
the  plaintiff. 

The  next  enquiry  is,  whether  it  sufficiently  appears  that 
the  defendants  were  stockholders  or  trustees  in  that  incor- 
porated company.  The  Act  in  no  part  of  it  gives  a  defini- 
tion of  a  shareholder  ;  but  so  far  as  the  conditions 
necessary  to  constitute  the  status  of  a  shareholder  can  be 
gathered  from  the  reading  of  the  Act,  they  must  be  ob- 
served. There  is  less  difficulty  in  determining  under  the 
Act  the  status  of  a  trustee. 
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The  stock,  property,  and  concerns  of  the  company  are,  by 
sec.  9,  to  be  managed  by  not  less  than  three  nor  more  than 
nine  trustees,  "  who  shall  respectively  be  stockholders  of 
the  company."  The  trustees  are,  by  sec.  10,  to  be  annually 
•elected  by  the  stockholders  at  such  time  and  place  as 
directed  by  the  by-laws  of  the  company.  The  election,  by 
sec.  12,  is  to  be  made  by  such  of  the  stockholders  as  attend 
for  that  purpose.  Each  stockholder  is,  by  sec.  13,  to  be 
-entitled  to  as  many  votes  as  he  owns  shares  in  the  stock 
■of  the  company.  The  persons  receiving  the  greatest  num- 
ber of  votes  are,  by  sec.  14,  to  be  trustees.  The  trustees 
■are,  by  sec.  17,  to  elect  from  among  themselves  a  chairman 
or  president.  Subordinate  officers,  by  sec.  18,  are  to  be 
appointed  b}^  the  trustees.  The  trustees,  by  sec.  19,  have 
power  to  make  by-laws  for  purposes  specified.  Among 
these  is  the  power  to  appoint  the  trustees  of  the  company. 
"  who  are  not  to  exceed  nine  nor  be  less  than  three."  The 
trustees,  by  sec.  21,  are  empowered  to  call  in  and  demand 
from  the  stockholders  all  sums  of  money  "  hy  tJiem  suh- 
scrihed"  at  such  times  and  in  such  pajanents  or  instal- 
ments as  may  be  provided.  Power  is  given,  by  sees.  22 
and  82,  to  enforce  payment  of  the  capital  stock  by  action 
in  any  of  the  Courts  of  law. 

We  infer  from  the  reading;  of  section  21  that  the  Leojis- 
lature  contemplated  subscription  for  stock  as  necessary  to 
constitute  the  status  of  a  shareholder,  who  mio-ht  be  com- 
pelled  by  the  company  to  pay  the  amount  of  the  stock 
which  he  was  supposed  to  hold. 

It  is  clear  that  the  defendants  never  subscribed  for  stock ; 
but  the  argument  against  them  is,  that  by  their  conduct 
they  are  estopped  from  denying  that  they  did  become 
shareholders. 

The  question  is,  not  whether  these  defendants  not  having 
subscribed  for  stock,  but  having  acted  as  trustees  of  the 
company,  are  by  their  conduct,  as  against  the  company, 
estopped  by  their  conduct  from  denying  that  they  are  stock- 
holders: The  Sheffield  R.  W.  Co.  v.  Woodcock,^  M.  &  W. 
•574 ;  The  Cheltenham  R.  W.  Co,  v.  Daniel,  2  Q.  B.  281 ; 
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Bank  of  Hindustan  v.  Alison,  L.  K.  6  C  P.54 ;  Re  Bank  of 
Hindustan,  L.  R.  9  Ch.  1 ;  but  whether,  as  against  this 
plaintiff,  who  sues  as  a  creditor  of  the  company,  there 
is  any  such  estoppel. 

Whether  a  person  is  liable  as  a  shareholder  to  be  pro- 
ceeded against  by  the  creditors  of  an  incorporated  company, 
has  been  held  at  law  to  depend  upon  whether  such  person 
is  entitled  by  the  regulations  of  the  company  to  exer- 
cise the  rights  of  a  shareholder  therein.  The  doctrine  of 
estoppel  has  not  at  law  been  applied  in  these  cases  so  as  to 
enable  a  creditor  to  proceed  against  a  person  who,  though 
not  a  shareholder,  has  been  treated  by  the  company  as  if 
he  were  one. 

This  is  the  statement  of  the  law  by  Sir  Nathaniel  Lindley,.. 
now  one  of  the  Justices  of  the  Common  Pleas  Division  of 
the  High  Court  of  Justice,  in  his  well  known  Work  on 
Partnership,  3rd  ed.,  vol.  i.,  p.  141. 

The  cases  to  which  he  refers:  Moss  v.  The  Steam  Gondola 
Co.,  17  C.  B.  ISO  ;  Bailey  v.  Universal  Provident  Life  As- 
sociation, 1  C.B.N. S.  557,  appear  to  sustain  this  statement  of 
the  law,  and  the  subsequent  cases  confirm  it :  The  Marquis 
of  Ahercorn's  Case,  4  DeG.  F.  &  J.  78 ;  In  re  Metropolitan 
FuUic  Carriage  and  Repository  (7o.,L.  K9  Ch.  102;  Portal 
V.  Emniens,  L.  B.  1  C.  P.  D.  201 ;  In  re  British  Provincial 
Life  Association,  36  L.  T.  N.  S.  329  ;  In  re  Percy  et  al., 
L.  R.  5  Ch.  D.  705 ;  Hamleys  Case,  L.  B.  5  Ch.  D.  705 ; 
Jenners  Case,  L.  B.  7  Ch.  D.  132  ;  Hallmao^Jcs  Case,  38 
L.  T.  N.  S.  413. 

We  are,  bound  by  these  authorities. 

While  it  is  apparent  that  these  defendants  acted  as  share- 
holders, we  see  no  evidence  of  their  having  ever  subscribed 
for  stock  or  otherwise  become  shareholders,  so  as  to  be  sub- 
ject to  suit  for  the  debts  or  liabilities  of  the  company, 
and  in  whatever  other  capacity  they  may  be  liable  to  this 
plaintiff,  we  are  of  opinion  that  they  cannot,  on  the  authori- 
ties, be  held  liable  to  him  as  shareholders. 

This  opinion  renders  it  unnecessary  for  us  to  refer  to 
sees.  33,  34,  35,  36,  and  37  of  the  Act,  as  to  the  liability  of 
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shareholders,  under  the  Act,  and  the  conflicting  decisions- 
as  to  the  proper  construction  of  these  sections :  See  McKenzie 
V.  Kittridge,  24  CP.],  145 ;  S.  C,  in  Appeal,  27  C.  P.  Go, 
and  McKenzie  v.  Dewan,  34  U.  C.  R.  512. 

But  it  is  next  insisted  that  the  defendants  are  liable  as 
trustees  under  different  clauses  of  the  Act  to  which  we 
referred.  It  may  be  that  having  acted  as  trustees,  whether 
legally  qualified  or  not,  they  cannot  now  excuse  themselves 
from  the  consequences  of  misconduct  in  office  by  setting  up 
their  own  want  of  qualification  for  the  office.  And  in  this 
view  we  shall  proceed  to  notice  the  sections  of  the  Act 
under  which  it  is  attempted  to  impose  liability  upon  them. 

The  trustees  were  required  by  sec.  23  to  cause  a  book  to 
be  kept,  containing  in  alphabetical  order  the  names  of  all 
persons  who  are  or  have  been  stockholders  of  the  company, 
giving  specific  information  as  to  them,  as  w^ell  as  giving  "  a 
statement  of  all  the  existing  debts  and  liabilities  of  the 
company."  This  book  was,  by  sec.  26,  made  prima  facie 
evidence  of  the  facts  therein  contained  in  favour  of  the 
plaintiflf  in  any  suit  or  proceeding  against  the  company,  or 
against  one  or  more  stockholders.  A  company  neglecting 
to  keep  such  a  book  open  for  inspection,  by  sec.  28  forfeited 
its  corporate  rights.  It  does  not  appear  that  the  trustees 
kept  such  a  book.  The  company  by  sec.  47  was  required 
annually,  within  twenty  days  from  the  1st  of  January,  to 
make  a  report,  to  be  inserted  in  some  newspaper  published 
nearest  to  the  place  where  the  business  is  carried  on,  stating 
the  amount  of  the  capital  stock  of  the  company,  together 
with  the  amount  of  the  "  existing  debts  "  of  the  company. 
It  was  necessary  under  sec.  48  that  this  report  should  be 
verified  by  the  oath  of  the  chairman  or  president  or  secre- 
tary of  the  company.  The  trustees  of  any  company  failing 
to  comply  with  the  requirements  of  the  last  two  preceding 
sections  were,  by  sec.  49,  made  jointly  and  severally  in- 
dividually liable  for  all  "  the  debts  of  the  company  then 
existing,  and  for  all  contracted  until  such  report  shall  be 
made."  If  ''the  indebtedness"  of  the  company  at  any 
time  should  exceed  the  amount  of  its  capital  stock,  the 
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trustees  assenting  thereto  were  by  sec.  53  made  personally 
and  individually  liable  to  the  creditors  of  the  company 
for  the  excess." 

It  is  charged  that  the  defendants,  as  trustees  of  the 
company,  failed  within  twenty  days  from  the  1st  of  Jan- 
uary, 1875,  to  make  and  publish  such  a  report;  or  if  such 
a  report  were  made  to  state  therein  the  demand  of  the 
plaintiff  as  being  "  one  of  the  existing  debts  of  the  com- 
pany;" and  in  consequence  it  is  urged  that  the  defendants 
are  jointly  and  severally  liable  for  "  all  the  debts  of  the 
company  then  existing,"  including  the  plaintiff's  demand. 

This  presents  the  question  whether  before  the  1st  of 
January,  1875,  the  demand  of  the  plaintiff  against  the 
company  was  an  existing  debt,  and  whether,  on  the  20th 
of  January,  1875,  it  continued  to  be  an  existing  debt  of 
the  company. 

The  plaintiff  had  at  that  time  entered  into  a  contract 
with  the  company  for  the  erection  at  his  residence  of  one 
of  their  gas  machines,  and  to  supply  the  same  with  gas, 
for  reward  to  be  paid  to  them  in  that  behalf  In  February 
thereafter  there  was  an  explosion,  resulting  in  damages  to 
the  plaintiff  for  which Jthe  company  was  liable  either  upon 
the  express  or  implied  warranty  of  the  contract.  The  judg- 
ment, which  is  the  foundation  of  this  action,  and  which  was 
not  entered  till  the  29th  of  Februrary,  1876,  was  the  recovery 
of  damages  in  respect  of  this  breach  of  contract. 

It  is  impossible  to  hold  that  the  liability  of  the  company, 
under  that  contract,  either  on  the  1st  of  January,  1875,  or 
the  20th  of  January,  1875,  was  an  "existing  debt"  of  the 
company  or  "indebtedness"  in  excess  of  their  capital  stock. 
It  was  nothing  more  than  a  liability  arising  out  of  a  con- 
tract which  might  or  might  not  result  in  damages. 

Til  ere  is  a  large  class  of  cases  in  which  the  foundation  of 
the  action  springs  out  of  privity  of  contract  between  the 
parties,  but  in  which  nevertheless  the  remedy  for  the 
breach  for  non-performance  is  indifferently  either  in  as- 
sumpsit or  case.  Such  are  actions  against  attorneys, 
surgeons,  and  other  professional  men,  for  want  of  compe- 
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tence  and  skill,  or  proper  care  in  the  service  which  they 
'Undertake  or  render;  actions  against  common  carriers, 
against  ship  owners  on  bills  of  lading,  against  bailees  of 
different  descriptions,  and  numerous  other  instances  in 
which  the  action  is  brought  either  in  tort  or  contract,  at 
the  election  of  the  plaintiff  :  see  jper  Tindal,  C.  J.,  in  BooV' 
man  v.  Brown,  3  Q.  B.  525,  526.  And  there  are  certain 
advantages  which  are  still  incidental  to  the  form  of  the 
procedure  to  be  adopted  in  particular  cases :  McLean 
V.  Dun,  89  U.  C.  R.  561.  But  where  it  is  necessary  to 
resort  to  the  substance  of  the  cause  of  action,  the  dis- 
tinction between  contract  and  tort  has  been  constantly 
maintained:  see  j^e?^  Erie,  C.  J.,  in  Alton  v.  The  Midland 
Raihuay  Co.,  19  C.  B.  N.  S.  213,  237. 

Although  it  may  be  fairly  argued  that  the  plaintiff's  action 
.against  the  company,  as  declared  by  the  judgment  against 
the  company,  was  for  a  breach  of  contract :  see  Legge  v. 
Tucker,  1  H.  &  N.  500  ;  Morgan  v.  Rabey  et  al,  6  H.  &;  N. 
265  ;  Fullan  v.  Great  Western  R.  W.  Co.,  3  E.  &  E.  844; 
.Baylis  v.  Lintott,  L.  E,.  8  C.  P.  345  ;  Pontifex  v.  The  Mid- 
land, R.  W.  Co.,  L.  E,.  3  Q.  B.  D.  23 ;  yet  as  the  damages  in 
such  an  action  were  necessarily  unliquidated,  there  is  really 
no  pretence  for  the  argument  that  there  was  any  existing 
-debt  until  the  entry  of  judgment  on  the  29th  of  February, 
1876 :  see  Johnson  v.  Diamond,  11  Ex.  73  ;  Dresser  v. 
Johns,  6  C.  B.  N.  S.  429  ;  Jones  v.  Thompson,  7  E.  B.  & 
E.  63  ;  Tate  and  Corjjoration  of  Toronto,  3  P.  R,  181 ; 
Bank  of  Toronto  v.  Burton,  4  P.  R.  56 ;  Boyd  et  al. 
V.  Haynes,  5  P.  R.  15. 

We  are  forced  to  the  conclusion  that,  notwithstanding 
the  meritorious  nature  of  the  plaintiff's  demand,  he  fails  in 
his  action  brought  against  these  defendants,  either  in  the 
character  of  shareholders  or  trustees  of  "The  Dominion 
•Safety  Gas  Company." 

The  plaintiff's  rule  must  be  discharged,  and  the  defen- 
.dants'  rule  made  absolute  to  enter  a  nonsuit. 

Rides  accordingly. 

8 — VOL.  XLIII  U.C.R. 
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The  Third  National  Bank  of  Chicago  v.  Morgan 
Cosby  and  Edmund  S.  Vinden. 

Promissory  notes — American  currency — Evidence  of  experts — Stamps — • 
Double  duty — Cancellation — Knowledge,  when  first  acquired. 

Held,  that  a  president  of  a  bank^in  a  foreign  country,  whose  business  it 
is  to  deal  with  money  therein,  though  not  a  lawyer,  is  an  admissible 
witness  to  prove  the  law  of  that  country,  as  to  what  is  money  there. 

Held,  also,  that  a  promissory  note  made  in  Canada  and  payable  in  the- 
United  States,  and  in  the  currency  thereof,  without  the  words  and' 
not  otherwise  or  elsewhere,"  was  a  good  promissory  note,  for  that  it 
was  payable  generally  and  might  be  sued  on  here.  Bettis  v.  WelleTy 
30  U.  C.  R.  23,  overruled,  and  Greenwood  v.  Foley,  22  G.  P.  352, 
followed. 

Two  promissory  notes  made  in  Canada,  payable  in  the  United  States, 
were  insufficiently  stamped ;  on  one  the  stamps  were  insufficient  in 

^  amount,  and  the  stamps  had  not  been  cancelled  on  either  when  the  note 
was  made.  In  June,  the  notes  were  placed  for  collection  in  the  haijd& 
of  plaintiffs'  attorney  in  Canada,  who,  on  August  29th,  wrote  to  the 
plaintiffs,  a  bank  in  the  United  States,  who  were  the  holders  thereof 
and  ignorant  of  our  stamp  laws,  and  requesting  them  to  affix  double 
duty,  which  was  immediately  dene,  and  the  stamps  cancelled  by  writing^ 
thereon  the  date  of  cancellation  and  the  initials  of  the  cashier,  with  his 
description  of  office  as  such. 

Held,  that  the  plaintiffs  first  acquired  knowledge  of  the  defective  stamp- 
ing on  the  receipt  of  the  letter  of  August  29th  :  that  the  knowledge  of 
the  attorney  in  June,  if  then  acquired,  was  not  the  knowledge  of  the 
plaintiffs ;  and  that  the  cancellation  by  the  cashier  was  sufficient,  though 
the  initials  of  the  bank  were  not  used,  nor  its  corporate  seal. 

iSemble,  that  the  knowledge  intended  by  the  staiute  is  actual  knowledge, 
and  that  consti'uctive  notice  will  not  suffice.  Waterous  v.  Montgomery, 
36  U.  C.  R.  1,  remarked  upon. 

The  declaration  contained  two  counts. 

The  first  was  on  a  promissory  note,  dated  lltli  Septem- 
ber, 1875,  made  by  the  defendant  Cosby  to  the  defendant 
Yinden,  at  the  office  of  the  plaintiffs  in  Chicago,  payable 
nine  months  after  date,  for  the  sum  of  $893.06,  American 
currency,  to  wit  lawful  money  of  the  United  States,  with 
interest  at  the  rate  of  10  per  cent,  from  date,  endorsed  to 
the  plaintiffs. 

The  second  was  on  a  promissory  note,  dated  14th  March, 
1876,  made  by  the  defendant  Cosby  to  the  defendant 
Vinden,  payable  at  the  office  of  the  plaintiffs  in  Chicago, 
three  months  after  date,  for  the  sum  of  $893,  American 
currency,  to  wit  lawful  money  of  the  United  States,  with 
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interest  at  10  per  cent,  from  date,  also  endorsed  to  the 
plaintiffs. 

The  defendant  Cosby  pleaded  that  he  did  not  make  the 
notes.  The  defendant  Vinden  pleaded  that  he  did  not  en- 
dorse them :  that  the  notes  were  not  duly  presented  for 
payment ;  and  that  there  was  no  notice  of  dishonour.  Both 
the  defendants  pleaded  pleas  to  the  effect  that  the  notes 
were  not  duly  stamped. 

The  remaining  plea,  to  which  there  was  a  demurrer,  and 
which  was  held  good  on  demurrer,  will  be  found  in  41 
U.  C.  R.  402. 

There  was  issue  on  the  pleas. 

The  cause  was  tried  before  Gwynne,  J.,  without  a  jury,, 
at  Cobourg,  at  the  Fall  Assizes  of  1877. 

The  making  and  endorsing  of  the  notes  were  admitted. 
It  was  also  admitted  that  the  defendants  resided  at  Port 
Hope,  in  the  Province  of  Ontario,  and  that  the  notes  were 
made  there. 

The  plaintiffs  proved  the  presentment  of  the  notes  at  the 
plaintiffs'  bank  in  Chicago,  protest,  and  notices  of  dishonour. 

The  first  note  fell  due  on  14th  June,  1876,  and  the  second 
on  17th  June,  1876.  The  writ  was  issued  on  27th  June,. 
1876.    The  pleas  were  not  filed  till  12th  October,  1876. 

When  the  plain tifis  received  the  notes  in  Chicago,  knowing 
nothing  of  the  laws  of  Canada,  they  supposed  them  to  be 
properly  stamj)ed,  and  knew  nothing  to  the  contrary  till 
29th  August,  1876,  when  the  plaintiffs'  attorney  addressed 
to  the  cashier  of  the  plaintiffs,  the  following  letter: — 

"Port  Hope,  29th  August,  1876. 
"  Third  N.  B.  Chicago  v.  Cosby  and  Yinden. 
"Dear  Sir, 

"  Mr.  Macgregor,  agent  of  Bank  of  Montreal  here,  has 
placed  in  my  hands  for  collection  the  accompanying  prom- 
issory notes  (two)  of  which,  I  presume,  he  advised  you. 
One,  that  of  September,  1875,  does  not  appear  to  have  had 
the  requisite  stamps  afiixed  in  the  first  instance.  There 
should  have  been  30  c.  instead  of  only  27  c.  The  other 
has  a  sufficient  amount  (30  c),  but  neither  seems  to  have 
been  obliterated  at  the  time  the  notes  were  given.  They 
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will  now  require  double  duty,  that  is  60  c.  upon  each, 
which  I  send  pinned  to  the  notes.  On  receipt  affix,  put- 
ing  on  each  stamp  the  day,  month,  and  year  when  actually 
affixed,  together  with  initials.  *  *  *  When  done,  please 
return.  "N.  K." 

The  notes  were,  by  letter  dated  2nd  September,  1876, 
returned  to  the  plaintiffs'  attorney  by  L.  V.  Parsons,  Esq., 
the  then  cashier  of  the  plaintiffs,  with  stamps  affixed,  and 
cancelled  as  directed.  The  stamps  were  dated  of  the  date  of 
cancellation  (2nd  September,  1876),  and  bore  the  initials  of 
L.  V.  Parsons,  describing  himself  as  cashier  of  the  plaintiffs. 

John  Irving  Pearce,  the  president  of  the  plaintiffs'  bank, 
was  examined  as  a  witness  at  the  trial.  He  proved  the 
foregoing  facts.  He  also  proved  that  American  currency  is 
currency  issued  by  the  Government  of  the  United  States, 
that  it  is  sometimes  called  Greenbacks,  and  are  legal  tenders 
in  the  United  States  and  pass  current  for  money,  that  the 
unit  of  the  American  currency  is  a  dollar  :  that  greenbacks 
are  issued  in  dollars  and  multiples  of  a  dollar :  that  they 
are  legal  tenders  at  their  face  value  for  all  private  debts, 
and  for  all  public  debts,  except  duties  on  imports,  and 
interest  on  the  public  debt  :that  gold  has,  from  time  to  time 
fluctuated  in  value,  but  not  greenbacks :  that  the  price  of 
gold  on  14th  June,  1876,  was  $1.12f,  and  on  17th  June, 
1876,  was  $1.12|. 

Objection  was  made  on  the  part  of  the  defence  to  the 
effect,  that  as  the  witness  was  not  a  lawyer,  he  was  not 
competent  to  speak  as  to  the  legal  effect  of  American  cur- 
rency or  greenbacks,  but  the  learned  Judge  overruled  the 
objection  and  received  the  evidence. 

When  the  evidence  was  closed  it  was  also  objected  that 
the  instruments  sued  on  were  not  promissory  notes,  and 
could  not  be  sued  upon  as  such:  that  they  are  payable 
generally,  not  being  payable  in  Chicago  and  "  not  other- 
wise or  elsewhere,"  and  so  payable  in  Canada:  that  the  stamps 
were  not  affixed  in  sufficient  time  :  that  the  cancellation  by 
the  cashier  did  not  sufficiently  comply  with  the  statute. 

The  learned  Judge  thought  the  notes  cancelled  in  suf- 
ficient time  and  otherwise  rightly  cancelled,  and  held  that 
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if  there  was  any  error  it  could  still  be  rectified,  as  he  was  of 
opinion  and  found  that  it  was  not  from  any  intent  to  defeat 
the  law  that  the  mistake,  if  any,  had  been  made. 

It  was  then  agreed  that  it  should  be  assumed  that  ad- 
ditional stamps  were  at  the  trial  put  on  and  cancelled  by 
the  president  with  his  initials,  and  the  insertion  that  this 
was  done  by  him  as  president  of  the  plaintiffs'  bank. 

The  learned  Judge  then  found  as  a  fact  that  "  American 
currency,"  at  the  time  of  the  making  of  the  notes  Wcis  and 
still  is  money  of  the  United  States  of  America,  and  that 
the  value  of  the  notes  in  the  money  of  Canada  at  the  time 
the  notes  fell  due  was  $851.96  for  the  one,  and  S872.60  for 
the  other.  He  accordingly  entered  a  verdict  for  the  plain- 
tiffs for  $1,795.55. 

In  Michaelmas  term,  November  27,1877,  T.  M.  Benson  ob- 
tained a  rule  calling  on  the  plaintiffs  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  verdict  entered  for  the 
defendants,  or  a  nonsuit,  on  the  ground  that  the  instruments 
sued  on  as  promissory  notes  and  given  in  evidence  at  the 
trial,  w^ere  not  promissory  notes ;  and  also  on  the  ground  that 
the  instruments,  if  promissory  notes,  were  not  duly  stamped 
as  required  by  law,  and  were  invalid  and  of  no  effect  in 
law  or  equity. 

In  this  term,  February  15, 1878,  ilfcilfeAaeZ,  Q.C.,  shewed 
cause. 

Benson,  contra. 

The  arguments  and  cases  cited  sufficiently  appear  from 
the  judgment. 

March  15,  1878.  Harrison,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

The  only  exceptions  taken  to  the  declaration  when  this- 
cause  was  before  us  on  demurrer,  (a)  were  : 

1.  That  the  instruments  declared  on  in  the  declaration 
as  promissory  notes  are  not  promissory  notes,  by  reason  of 
their  not  being  for  the  payment  of  any  sum  or  sums  certain 
in  money  or  specie. 


(a)  Reported  iu  41  U.  C.  R.  402. 
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2.  That  the  instruments  are  not  promissory  notes,  by 
reason  of  their  being  for  stated  amounts  in  American  cur- 
rency, and  not  payable  in  money. 

We  overruled  both  of  these  objections,  holding  that  if 
the  notes  be  for  the  payment  of  what  is  deemed  money, 
it  is  wholly  immaterial  in  the  money  or  currency  of  what 
country  the  notes  are  made  payable. 

We  however  held  that  the  last  plea,  which  described 
American  currency,  and  denied  that  American  currency 
is  money  in  the  United  States,  is  a  good  plea  as  tendering 
an  issue  of  fact;  and  at  the  same  time,  at  page  414,  said: 
If  United  States  currency  should  be  found  to  be  such  as 
described  in  the  plea,  and  still  be  found  to  be  the  money  of 
the  United  States,  or  money  in  the  United  States,  as  in  the 
declaration  alleged,  the  finding  must  be  against  the  plea." 

The  finding  of  the  learned  J udge  who  has  since  heard  this 
cause  is  now  against  the  plea,  but  the  first  objection  now 
made,  although  not  insisted  upon  in  the  rule  nisi,  is  that 
the  only  evidence  to  prove  that  American  currency  is  money 
in  the  United  States,  was  a  banker,  and  not  a  lawyer  or 
member  of  the  legal  profession. 

It  is  a  rule  of  English  law,  that  no  knowledge  of  foreign 
law  is  to  be  imputed  to  an  English  Judge  sitting  in  a  Court 
of  mere  English  jurisdiction. 

This  being  the  case,  foreign  law  and  its  application,  like 
any  other  results  of  knowledge  and  experience  in  matters 
of  which  no  knowledge  is  imputed  to  the  Judge,  must  be 
proved  as  facts  are  proved  by  appropriate  evidence,  i.  6., 
by  properly  qualified  witnesses,  or  by  witnesses  who  can 
state  from  their  own  knowledge  and  experience  gained  by 
study  and  practice,  not  only  what  are  the  words  in  which 
the  law  is  expressed,  but  also  what  is  the  proper  interpre- 
tation of  those  words,  and  the  legal  meaning  and  effect  of 
them  as  applied  to  the  case  in  question :  Earl  Nelson  v. 
Lord  Brid2)ort,  8  Beav.  527. 

Witnesses  in  giving  their  testimony  on  foreign  law  may, 
if  they  see  fit,  refer  to  laws  or  to  treatises  for  the  purpose 
of  aiding  their  memory  upon  the  subject  of  their  examina- 
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tion,  but  in  general  it  is  the  testimony  of  the  witness  and 
not  the  authority  of  the  law  or  of  the  text  writer  detached 
from  the  testimony  of  the  witness  which  is  to  influence  the 
Judge :  Ih.  See  also  Sussex  Peerage  Case,  11  CI.  &  F.  85  ; 
Barrows  v.  Downs,  11  Am.  283. 

It  is  not  desirable,  even  with  the  consent  of  parties,  that 
the  English  Judge  should  construe  the  law  of  the  foreign 
country,  instead  of  the  fact  of  wdiat  is  the  law  there  being 
proved  by  lawyers  of  such  foreign  country :  Meagher  v. 
jEtna  Ins.  Co.,  20  Grant  354.  See  further,  Earl  Nelson 
Y.  Lord  Bridport,  8  Beav,  547;  Arnold  v.  Higgins,  11  U. 
C.  R.  446. 

But  while  foreign  laws  are  usually  proved  by  foieign 
practising  lawyers — Bristow  v.  Sequeville,  5  Ex.  275 ;  Me 
Bonelli,  L.  R.  1  R  &.  D.  69 — any  person,  be  he  a  practising 
lawyer  or  not,  who  comes  within  the  description  of  a  per- 
son peritws  virtute  officii,  may  be  received  as  a  witness  for 
that  purpose.  Thus  a  Roman  Catholic  Bishop  holding  the 
office  of  coadjutor  to  a  Vicar  Apostolic  in  England,  was  in 
virtue  of  that  considered  as  a  person  skilled  in  the  matri- 
monial law  of  Rome,  and  therefore  admissible  as  a  witness 
to  prove  that  law :  Sussex  Peerage  Case,  11  CI.  &  F.  85, 134. 

Lord  Langdale,  in  that  case,  at  p.  134,  said  :  "  The  witness 
is  in  a  situation  of  importance ;  he  is  engaged  in  the  per- 
formance of  important  and  responsible  duties  ;  and  con- 
nected with  them,  and  in  order  to  discharge  them  properly, 
he  is  bound  to  make  himself  acquainted  with  this  subject 
of  the  law  of  marriao-e.  That  beins:  so,  his  evidence  is  of 
the  nature  of  that  of  a  J udge.  It  is  impossible  to  say  that 
he  is  incompetent." 

In  Doncket  v.  Thellusson,  8  C.  B.  812,  which  was  an 
action  on  two  foreign  promissory  notes  made  in  Belgium, 
there  were  several  pleas  alleging  that  by  the  law  of  Belgium, 
certain  things  were  necessary  to  constitute  a  good  promis- 
sory note,  all  of  which  the  notes  in  question  wanted,  and 
it  was  held  that  an  hotel-keeper  in  London,  a  native  of 
Belgium,  who  had  formerly  carried  on  the  business  of  a 
merchant  and  commissioner  of  stocks  in  Brussels,  was 
competent  to  prove  the  foreign  law. 
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Mr.  Justice  Maule,  in  delivering  judgment,  at  p.  825,, 
said :  "  I  think  that,  inasmuch  as  he  had  been  carrying  on 
business  which  made  it  his  interest  to  take  cognizance  of 
the  foreign  law,  he  does  fall  within  the  description  of  an> 
expert." 

This  case  is  conclusively  in  favour  of  the  admission  of 
the  president  of  a  bank,  whose  business  it  is  to  deal  with 
money  in  the  foreign  country,  for  the  purpose  of  proving^ 
as  an  expert  the  law  of  the  foreign  country  as  to  what  is- 
money  in  that  foreign  country. 

The  rule  is  thus  stated  in  Powell's  Law  of  Evidence,  itln 
ed.,  302  :  "  Such  laws"  (foreign  laws)  "  must  be  proved  like 
facts  by  skilled  witnesses.  It  is  held  that  the  witness  must 
either  be  a  professional  man,  such  as  an  advocate  or  a- 
Judge ;  or  connected  in  such  a  way  with  the  profession,  or 
to  have  had  such  daily  experience  of  the  law  in  question^, 
as  to  create  a  reasonable  presumption  that  he  has  a  com- 
petent knowledge  of  it." 

The  rule  is  thus  stated  in  Roscoes  N.  P.,  18th  ed.,  139  r 
"  The  competency  of  the  witness  to  prove  foreign  law  is  a 
question  for  the  Court,  and  the  only  general  rule  that  can 
be  collected  from  the  reported  cases  is,  that  the  witness  must 
from  his  profession  or  business  have  had  peculiar  means  of 
becoming  acquainted  with  that  branch  of  law,  which  he  is- 
called  to  prove." 

See  further,  Taylor  on  Evidence,  7th  ed.,  vol.  ii.,  p.  1197. 

The  authorities  up  to  1845,  will  be  found  carefully 
arranged  according  to  their  dates  in  a  note  to  8  Beav. 
546.  The  leading  authorities  since  are  all  above  men- 
tioned. 

The  investigation  of  them,  which  we  have  made,  leaves, 
no  room  to  doubt  the  propriety  of  admitting  the  testimony 
challenged  in  this  case.  The  weight  of  it  was  a  matter  in 
the  first  instance  for  the  consideration  of  the  learned  Judge 
who  tried  the  cause  without  a  jury.  So  far  as  we  are  called 
upon  to  review  his  decision,  we  are  of  opinion  that  the 
learned  Judge  did  not  attach  too  much  weight  to  the  testi- 
mony of  such  a  skilled  witness  on  such  a  question  of 
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foreign  law  as  was  for  his  decision.  Without  meaning  to 
cast  any  reflection  on  the  learning  or  ability  of  the  legal 
profession  in  the  United  States,  we  may  say,  we  think 
the  United  States  Banker  examined  in  this  case  was  as 
competent  to  testify  as  to  what  is  money  in  the  United 
States  as  any  practicising  lawyer  in  the  union,  and  perhaps 
more  competent  than  one  half  of  the  practising  lawyers  of 
that  country. 

The  notes  sued  upon  were  produced  and  proved  at  the 
trial.  On  their  production  they  appear  to  have  been  made 
and  dated  at  Port  Hope,  in  Canada,  payable  at  the  office 
of  the  Third  National  Bank  of  Chicago,  but  without  the  re- 
strictive words  "  and  not  otherwise  or  elsewhere." 

It  is  insisted  that  the  legal  effect  of  the  notes  ils,  that  they 
are  payable  generally  in  Canada,  and  not  exclusively  in 
the  foreign  country,  and  being  in  the  currency  of  a  foreign 
country,  are  not  valid  promissory  notes  in  this  country. 

This  objection  was  not  raised  as  a  ground  of  demurrer  to 
the  declaration,  and  is  now  for  the  first  time  before  us  for 
decision. 

It  is  enacted  by  sec.  5  of  Consol.  Stat.  U.  C.  ch.  42,  that 
"  In  case  any  person  accepts  a  bill  of  exchange,  payable  at 
a  Bank,  or  at  any  other  particular  place,  without  further 
expression  in  his  acceptance,  or  makes  a  promissory  note 
payable  at  a  bank,  or  at  any  particular  place,  without 
further  expression  in  that  respect,  such  acceptance  and 
such  promise  shall  be  deemed  and  taken  to  be  a  general 
acceptance  and  a  general  promissory  note  respectively." 

Section  6  of  the  same  Act  enacts  :  "  But  if  the  acceptor 
expresses  in  his  acceptance  that  he  accepts  the  bill  payable 
at  a  bank,  or  at  any  other  particular  place  only  and  not 
otherwise  or  elseiuhere  ;  or  if  the  maker  of  a  promissory  note 
expresses  in  the  body  of  the  note  that  he  promises  to  pay 
at  a  bank,  or  at  any  other  particular  place  only  and  not 
otherwise  or  elsewhere,  then  such  acceptance  or  promise 
shall  be  deemed  and  taken  to  be  a  qualified  acceptance  or 
promise;  and  the  acceptor  or  maker  shall  not  be  liable  to 
pay  the  bill  or  note,  except  in  default  of  payment  when  such. 
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payment  has  been  first  duly  demanded  at  such  bank  or 
■other  place." 

Section  11  of  the  same  statute  enacts  that  "in  case  any 
promissory  note  payable  only  at  some  place  in  the  United 
States  of  America,  or  in  some  one  of  the  British  North 
American  colonies  not  being  Canada,  and  not  otherwise  or 
elsewhere,  he  made  or  negotiated  within  Upper  Canada, 
and  be  protested  for  non-payment,  the  holder  shall,  in 
addition  to  the  principal  sum  mentioned  in  the  note, 
recover  damages  at  the  rate  of  four  per  cent,  upon  such 
principal  sum,  and  also  interest  thereon  at  the  rate  of  six 
per  centum  per  annum,  to  be  reckoned  from  the  day  of 
the  date  of  the  protest,"  &;c. 

These  ckuses  are  re-enactments  of  our  old  Statutes  7 
Wm.  ly.  ch.  5,  sec.  1 ;  12  Vic.  ch.  22,  sec.  4^;  and  12  Vic. 
ch.  76,  sec.  2,  under  which  there  are  some  decided  cases  to 
which  it  is  necessary  to  refer. 

In  Bradbury  v.  Doole,  1  U.  C.  R.  442,  it  was  held,  under 
statute  7  Wm.  IV.  ch.  5,  that  a  promissory  note  made  in 
Upper  Canada,  payable  in  Montreal  in  Lower  Canada,  was 
an  inland  or  domestic  note,  being  in  effect  payable  generally. 

In  Ross  et  at.  v.  Winans  et  al.,  5  C.  P.  185,  H  was  held 
that  on  bills  of  exchange  drawn  in  Upper  Canada,  addressed 
to  a  person  residing  in  Upper  Canada,  and  payable  at  the 
Union  Bank  of  London,  in  London,  England,  damages  in 
addition  to  interest  were  recoverable  under  Statute  12  Vic. 
ch.  76 ;  for  being  drawn  payable  at  a  certain  place  in  Europe 
— the  Union  Bank  of  London  in  London — they  are  in 
effect  drawn  upon  and  accepted  by  the  drawee  payable  at 
that  place  though  his  acceptance  be  general  within  the  7 
Wm.  IV.  ch.  5. 

In  Wilson  v.  Aitkin,  5  C.  P.  376,  a  promissory  note  was 
made  in  Upper  Canada  for  a  sum  of  money  expressed  to 
be  sterling,  payable  at  the  office  of  the  payees  in  Glasgow, 
without  the  words  "  and  not  otherwise  or  elsewhere,"  and 
it  not  appearing  that  the  notes  were  in  fact  presented 
there  for  payment,  it  was  held  that  the  plaintiff  was  not, 
under  7  Wm.  IV.  ch.  5,  and  12  Vic.  ch  .76,  sec.  72,  entitled 
to  recover  the  difference  of  exchange  in  addition  to  interest. 
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In  American  Exchange  Bank  y.  McMichen,  8  C.  P.  59,  it 
was  held  under  7  Wm.  IV.  ch.  5,  and  12  Vic.  ch.  76,  follow- 
ing Ross  V.  Winans,  5  C.  P.  185,  that  the  holder  was  entitled 
to  recover  damages  in  addition  to  interest  upon  a  bill  of 
exchange  accepted  in  Upper  Canada,  payable  at  the  Bank 
of  Commerce  in  the  city  of  New  York. 

In  Foster  et  at.  v.  Bowes,  2  P.  R,  256,  it  was  held,  upon 
a  bill  drawn  in  London,  accepted  in  Canada,  payable 
at  the  office  of  Messrs.  J.  F.  Powson  &  Co.,  St.  Paul's  Church 
Yard,  London,  it  not  appearing  that  the  bill  had  been  ne- 
gotiated in  Upper  Canada,  that  no  damages  were  recover- 
able under  Stat.  12  Vic.  ch.  76. 

In  Royal  Bank  of  Liverpool  v.  Whittemore  et  al.,  16  U. 
C.  R.  429,  it  was  held  that  the  holder  of  a  bill  drawn  in 
Toronto,  payable  in  London,  England,  was  entitled  to  re- 
cover damages  under  the  Statute  12  Vic.  ch.  76. 

In  Meyer  et  al.  v.  Hutchinson  et  al,  16  U.  C.  R.  476,  it 
was  held  that  the  holder  of  a  note  made  in  Canada,  pay- 
able in  New  York,  but  not  there  only,  was  not  entitled  to 
damages  under  the  12  Vic.  ch.  76,  in  addition  to  interest. 

These  cases  under  the  old  statutes  are  not  apparently  in 
perfect  accord,  but  it  is  unnecessary  for  us  in  this  case  to 
examine  them  closely,  in  order,  if  possible,  to  reconcile  them. 

There  is  a  case  decided  since  the  Consolidated  Statutes, 
which,  under  the  circumstances,  we  think  we  are  bound  to 
follow,  and  that  is  Hooker  v.  Leslie  et  al,  27  U.  C.  R.  295. 

It  was  there  held  that  a  note  made  in  this  Province 
payable  at  a  particular  place  in  the  United  States,  but 
"not  otherwise  or  elsewhere,"  is  payable  generally,  and 
governed  by  the  law  and  currency  of  the  place  where 
made. 

The  question  therefore  now  is,  whether  a  promissory  note 
made  in  this  Province  and  payable  in  American  currency 
or  lawful  money  of  the  United  States,  is  a  good  promissory 
note. 

It  now  appears  as  a  fact  that  the  note  is  payable  in 
money.  But  it  is  argued  that,  as  it  is  the  money  of  a 
foreign  countrj^,  and  as  the  note  is  in  effect  payable  in 
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Canada,  the  money  not  being  the  money  of  Canada,  the^ 
instrument  is  not  a  good  promissory  note  in  Canada. 

In  Chitty  on  Bills,  9th  ed.,  188,  referring  to  1  Pardess.. 
881,  882,  it  is  said  it  is  not  necessary  "  that  the  money  * 
should  be  that  current  in  the  place  of  payment,  or  where 
the  bill  is  drawn ;  it  may  be  the  money  of  any  country 
whatever." 

This  is  made  the  foundation  of  the  decision  in  8t 
Stephen's  Branch  R.  W.  Co.  v.  Black,  2  Hannay  189, 
where  the  Supreme  Court  of  New  Brunswick  held  the  law 
to  be  the  same  in  the  case  of  a  promissory  note  made  in 
that  Province  payable  in  that  Province  in  "  United  States, 
currency." 

In  Greenwood  v.  Foley,  22  C.  P.  852,  the  note,  as  here, 
was  made  in  Canada  payable  in  New  York,  for  $581.40,, 
without  the  restrictive  words,  "  and  not  otherwise  or  else- 
where," and  the  objection  was,  that  the  note  could  not  be 
sued  in  Canada,  where  all  the  parties  lived,  being  payable 
in  American  currency,  but  the  Court  held  the  contrary. 

Hagarty,  C.  J.,  in  delivering  judgment,  said:  "As  to  the 
point  that  the  note  could  not  be  sued  on  here,  we  do  not 
see  how  a  note  may  not  be  made  and  endorsed  in  Canada,, 
payable  in  New  York,  for  a  stated  sum  in  dollars,  American 
currency,  the  money  of  the  place  of  payment.  The  cases, 
cited  do  not  support  such  a  proposition." 

This  case  is  directly  in  point  against  the  defendants,, 
and  we  would  follow  it  without  further  remark,  being  the 
last  decision  upon  the  point,  were  it  not  for  the  prior  con- 
trary decision  of  Bettis  v.  Weller  et  al,  80  U.  C  R.  23. 

In  Bettis  v.  Weller  et  al.,  a  note  made  in  this  Province,, 
payable  generally  for  $200,  current  funds  of  the  United 
States  of  America,  was  held  nob  to  be  a  good  promissory 
note.  The  Court  then  consisted  of  Mr.  Justice  Morrison 
and  Mr.  Justice  Wilson,  in  the  absence  of  the  Chief  Justice 
from  illness.  Mr.  Justice  Wilson  has  since  said  of  that 
case:  "Why  'current  funds  of  the  United  States  of  America,' 
which  was  the  expression  in  Bettis  v.  Weller,  80  U.  C.  R. 
23,  (in  which  judgment  I  concurred),  should  not  be  suf- 
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ficiently  certain,  I  do  not  at  present  perceive:"  41  U.  C.  E,. 
404. 

The  majority  of  the  members  now  composing  this  Court 
were  not  in  the  Court  when  Bettis  v.  Welter  et  al.  was 
decided.  Mr.  Justice  Wilson,  who  is  still  a  member  of  the 
Court,  does  not  now  approve  of  it.  Under  the  circumstances 
our  proper  course  is  to  overrule  it,  which  we  now  do,  and 
follow  the  last  decision  on  the  point. 

In  our  opinion,  in  accordance  with  that  of  the  Court  of 
Common  Pleas  in  Greenwood  et  al.  v.  Foley,  22  C.  P.  352. 
and  other  cases  to  which  we  have  referrred,  a  promissory 
note  made  here,  payable  in  the  United  States  in  the  cur- 
rency of  the  United  States,  is  a  good  promissory  note. 

The  only  defence  remaining  for  consideration  is  involved 
in  the  question  whether  the  notes  were  sufficiently  stamped 
according  to  the  laws  of  Canada. 

The  notes  were  made  in  this  Province  payable  in  the 
United  States.  Each  of  them  bears  interest  at  the  rate  of 
ten  per  cent,  per  annum  from  date.  The  first  of  them  at 
one  time  had  only  27  cents  instead  of  30  cents  of  stamps 
placed  upon  it.  The  second  was  sufficiently  stamped  as  to 
amount,  but  the  stamps  were  not  obliterated  at  the  time 
the  note  was  given.  This  objection  applied  to  both  notes. 
The  holders  of  the  notes,  who  were  residents  of  the  United 
States,  were  ignorant  of  our  laws  and  ignorant  of  the 
defective  stamping  till  the  receipt  of  the  letter  from  their 
attorney  dated  29th  August,  1876.  On  the  receipt  of  that 
letter  double  stamps  were  forthwith  placed  on  each  note, 
and  each  stamp  cancelled  with  the  date  of  cancellation 
2nd  September,  1876,  and  the  signature  L.  Y.  Parsocs, 
the  then  cashier  of  the  plaintiffs,  who  on  each  stamp  so 
described  himself. 

It  is  not  pretended  that  the  omission  properly  to  stamp 
the  notes  was  from  any  intention  on  the  part  of  the  plain- 
tiffs to  violate  our  law,  or  was  otherwise  than  the  result 
of  a  mere  error  or  mistake,  and  of  this  the  learned  Judofe 
w^as  satisfied,  and  so  found. 

Such  a  defence,  under  such  circumstances,  is  one  of  which 
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an  honest  man  having  no  other  defence  ought  to  be  ashamed^ 
and  one  which  no  Court  of  Justice  will  assist  if  consistently 
with  the  law  as  it  is  written  the  Court  can  decline  to  do  so. 

The  Statute  of  Canada,  which  was  in  force  when  these 
notes  were  made,  and  afterwards  double  stamped,  was  37 
Yic.  ch.  47,  D.,  passed  on  26th  May,  1874. 

The  second  section  substitutes  a  new  and  amended  sec- 
tion for  section  12  of  the  previous  Act,  33  Vic.  ch.  13,  D. 
The  substituted  section  is  as  follows  "Any  holder  (omit- 
ting the  words  subsequent  party,  &;c.,  used  in  the  previous 
Act)  of  such  instrument  may  pay  double  duty  : — 

1.  By  affixing  to  such  instrument  a  stamp  or  stamps 
to  the  amount  thereof,  or  to  the  amount  of  double  the  sum 
by  which  the  stamps  affixed  fall  short  of  the  proper  duty. 

2.  And  by  writing  his  initials  on  such  stamp  or  stamps. 

3.  And  the  date  on  which  they  were  affixed. 

Where  in  any  suit  or  proceeding  at  law  or  equity  the 
validity  of  any  such  instrument  is  questioned  by  reason  of 
the  proper  duty  thereon  not  having  been  paid  at  all,  or  not 
paid  by  the  proper  party  or  at  the  proper  time,  or  of  any 
formality  as  to  the  date  or  erasure  of  the  stamps  affixed 
having  been  omitted,  or  a  wrong  date  placed  thereon,  and 
it  appears  that  the  holder  thereof,  when  lie  became  such 
holder,  had  no  knowledge  of  such  defects,  such  instrument 
shall  be  held  to  be  legal  and  valid  :— 

1.  If  it  shall  appear  that  the  holder  thereof  paid  double 
duty  as  in  this  section  mentioned  so  soon  as  he  acquired 
such  knowledge,  even  although  such  knowledge  shall  have 
been  acquired  only  during  such  suit  or  proceeding. 

2.  And  if  it  shall  appear  in  any  such  suit  or  proceeding 
to  the  satisfaction  of  the  Court  or  Judge,  as  the  case  may 
be,  that  it  was  through  mere  error  or  mistake,  and  without 
any  intention  to  violate  the  law  on  the  part  of  the  holder 
that  any  such  defect  as  aforesaid  existed  in  relation  to  such 
instrument : 

Then  such  instrument,  or  any  endorsement  or  transfer 
thereof,  shall  be  held  legal  and  valid,  if  the  holder  shall 
pay  the  double  duty  as  soon  as  he  is  aware  of  such  error  or 
mistake." 
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Sec.  3.  "  Any  hanh  or  any  hroJcer  who  makes,  draws  or 
issues  or  negotiates,  presents  for  payment,  or  pays,  or  takes^ 
or  receives,  or  becomes  the  holder  of  any  instrument  not 
duly  stamped,  either  as  a  deposit,  or  in  payment,  or  as  a 
security,  or  for  collection  or  otherwise,  knowing  the  same 
not  to  be  duly  stamped,  and  who  does  not  immediately  on 
making,  drawing,  issuing,  negotiating,  or  presenting  for 
payment,  or  paying,  or  taking,  or  receiving,  or  becoming  the 
holder  of  such  instrument,  affix  thereto  and  cancel  the 
proper  stamps,"  &c.,  shall  incur  a  penalty  of  $500  for 
every  such  offence ;  and  shall  not  be  entitled  to  recover  on 
such  instrument,  or  to  make  the  same  available  for  any 
purpose  whatever,  and  any  such  instrument  shall  be  invalid 
and  of  no  effect  in  law  or  equity." 

It  was  intimated  in  Le  Banque  Rationale  v.  Sparks,  27 
C.  P.  320,  that  the  privilege  to  holders  who,  from  error  or 
mistake,  do  not  at  the  proper  time  affix  the  proper  duty, 
does  not  apply  to  banks  and  brokers,  but  the  Court  of  Ap- 
peal, in  the  same  case,  took  a  different,  and  it  must  be 
assumed  the  correct  view  of  the  law:  S.  C.  2  App.  112. 

The  penalties  to  which  banks  and  brokers  are  subjected 
by  sec.  3  of  37  Yic.  ch.  47,  only  arise  when  the  bank  or 
broker  knowing  that  the  instrument  is  not  duly  stamped 
accepts  it  and  omits  immediately  to  affix  the  proper 
stamps,  &c. 

This  enactment  can  only  apply  to  Canadian  banks  and 
brokers  who,  from  living  in  the  country  and  doing  business 
in  it,  are  bound  to  know,  and  who  from  their  callings  are 
presumed  to  know,  our  laws. 

It  can  have  no  penal  application  upon  banks,  like  these 
plaintiffs,  doing  business  in  a  foreign  country,  and  so  not 
bound  to  know,  or  from  their  callings  supposed  to  know, 
our  law^s. 

Foreign  banks  and  brokers  (whatever  doubt,  if  any,  there 
may  be  as  to  our  own  banks  and  brokers),  certainly  have 
all  the  privileges  of  an  ordinary  holder  of  a  promissory 
note  to  make  the  same  valid  by  stamping  it  in  the  manner 
and  at  the  time  prescribed  by  the  Act. 
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Objection  in  this  case  is  made  both  as  to  the  manner 
and  the  time,  but  principally  as  to  the  time. 

The  manner  of  cancellation  was,  by  writing  on  the 
stamps  the  date  of  cancellation  and  the  signature  of  the 
cashier,  followed  by  his  description  of  office. 

The  contention  on  the  part  of  the  defendants,  as  we 
understand  it,  is,  that  the  initials  should  be  the  initials  of 
the  bank,  and  that  these  should  appear  under  the  corporate 
.seal  of  the  bank. 

The  Act  is  not  definite  as  to  the  mode  of  cancellation 
when  the  holder  of  a  bill  or  note  is  a  Corporation.  In 
language  it  provides  only  for  cancellation  by  holders  who 
are  natural  and  not  artificial  persons,  such  as  bodies  corpo- 
rate. But  there  can  be  no  good  reason  for  so  restricting 
the  operation  of  the  Act.  It  must  be  held  applicable  to 
all  holders  whether  natural  or  artificial  persons. 

The  point  came  up  for  consideration  in  Le  Banque 
Rationale  v.  Sparks,  27  C.  P.  320,  and  there  are  some 
observations  of  Hagarty,  C.  J.,  bearing  on  the  point,  which 
may  be  here  quoted.  He  said,  at  p.  332  :  "  We  cannot  say 
that  it  is  wholly  unimportant  to  require  the  name  or 
initials  as  well  as  the  date,  the  object  being  to  secure 
proof  that  the  stamps  were  cancelled  by  the  bank,  or 
some  one  acting  for  the  hank,  at  the  named  date.  There 
need  be  no  difficulty  in  the  case  of  a  bank.  The  initials  of 
the  bank  could  easily  be  put.  Possibly  the  initials  of  the 
official  might  suffice!' 

In  Le  Banque  Nationale  v.  Sparks,  2  App.  112, 127, 1  said: 
"  The  manager  of  the  plaintiffs  placed  double  stamps  on  the 
note,  and  obliterated  them  of  the  date  of  affixing  them,  but 
omitted  to  write  either  his  own  initials  or  those  of  the 
bank  upon  them." 

We  are  of  opinion  that  the  cancellation  by  the  cashier 
of  the  bank  in  this  case,  who  wrote  on  the  stamps  the  date 
of  cancellation,  together  with  his  own  signature  and  de- 
scription of  office,  was  a  good  cancellation  for  the  purposes 
of  the  Act.  Nothing  so  absurd  could  have  been  intended 
by  the  Legislature  as  that  the  bank  when  a  corporation 
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should,  besides  writing  the  date  of  the  cancellation,  write 
its  initials  and  appty  its  corporate  seal.  A  corporation  can 
only  act  through  and  by  means  of  its  executive  officers  or 
servants.  Where  the  chief  executive  officer  of  a  banking 
corporation,  double  stamping  a  note,  besides  writing  the 
date  of  cancellation,  writes  his  signature  followed  by  his 
description  of  office,  he  does  all  that  can  be  reason- 
ably asked  to  effect  compliance  with  the  directions  of  the 
Legislature,  and  it  is  not  to  be  supposed  that  anything 
more  than  reasonable  compliance  is  demanded  by  the 
Legislature. 

The  mode  of  cancellation  by  writing  date  and  initials  is 
provided,  not  only  for  the  purpose  of  securing  evidence  as 
to  the  time  when  and  the  person  by  whom  the  cancellation 
was  effected,  but  that  thereby  the  stamp  may  be  so  defaced 
as  to  be  unfit  for  any  further  or  other  use  as  a  bill  or  note 
stamp.  The  latter  is  the  main  object  of  the  Act ;  the 
former  only  the  machinery  deemed  necessary  by  the  Le- 
gislature to  attain  it. 

It  is  next  argued  that  the  cancellation  was  not  ef- 
fected by  the  Bank  "  so  soon  as  it  acquired  knowledge." 
Ignorance  is  the  excuse  for  a  note  not  being  properly 
stamped  when  made.  Knowledge  removes  the  excuse  so 
far  as  the  right  to  sue  on  the  note  is  concerned.  Double 
stamps  make  the  penalty  in  that  case  paid  for  the  igno- 
rance. The  validity  of  the  note  is  the  consideration  for 
the  double  stamping. 

It  is  difficult  to  imagine  any  person  having  a  note  for 
several  hundred  dollars,  invalid  for  the  want  of  stamps, 
who  with  a  knowledge  of  the  invalidity  and  a  knowledge 
that  the  expenditure  of  a  few  cents  would  make  it  valid, 
yet  refuses  the  expenditure. 

Now  the  expenditure  becomes  necessary  at  the  time 
when  the  person  who,  before  ignorant,  acquires  the  know- 
ledge, and  if  not  then  made  cannot  afterwards  be  made. 
When  the  ignorance  was  displaced  by  knowledge  is  an 
enquiry  into  a  matter  of  fact.  If  upon  the  evidence  it  can 
be  ascertained  that  knowledge  was  acquired  at  any  par- 
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ticular  time,  at  that  time  the  privilege  of  paying  double 
duty  arises,  and,  if  not  then,  cannot  afterwards  be  exercised. 

The  knowledge  intended  would  appear  from  the  cases  to 
be  actual  knowledge,  and  not  simply  constructive  notice : 
House  V.  House,  24  C.  P.  526  ;  Boyd  v.  Muir,  26  C.  P.  21 ; 
Curran  v.  Morgan,  3  Pugs.  34 ;  Le  Banque  Nationale  v. 
Sparks,  2  App.  116,  120,  132. 

The  only  case  which  contains  any  observations  to  the 
contrary  of  this  position,  is  Waterous  v.  Montgomery,  36 
U.  C.  R.  1 ;  but  this,  although  one  of  the  earliest  cases  on 
that  point,  has  never  been  followed  in  this  or  any  other 
Province  of  the  Dominion  of  which  we  have  knowleds:e. 

The  learned  Chief  Justice,  however,  concluded  his  judg- 
ment in  Waterous  v.  Montgomery,  36  U.  C.  R.,  at  p.  7,  as  fol- 
lows: "We  think  the  only  reasonable  and  satisfactory  way 
to  carry  out  this  law  is,  to  hold  that  where  reasonable  notice 
of  the  want  of  proper  stamps  is  brought  to  the  knowledge 
of  the  holder  of  a  note,  he  must  repel,  by  reasonable  evi- 
dence, the  presumption  that  he  has  the  knowledge,  or  shew 
that  as  soon  as  he  acquired  the  knowledge,  he  affixed  the 
double  stamps,  or  that  he  made  due  enquiry,  and  from  that 
enquiry  he  was  led  to  believe  that  the  note  had  been  duly 
stamped ;  or  perhaps  it  might  be  sufficient  to  shew  that 
from  his  enquiry  he  had  not  reason  to  believe  the  note  had 
not  been  duly  stamped — in  either  of  which  cases  he  might 
be  justified  in  not  attaching  the  double  stamps  until  he 
has  knowledge  by  and  at  the  trial." 

These  observations  fall  short  of  holding  constructive 
notice  sufficient,  and  coincide  with  the  observations  of  the 
Chief  Justice  in  Leonard  v.  Foshay,  3  Pugs.  662, 665,  decided 
in  1876.  The  learned  Chief  Justice  of  New  Brunswick,  said  : 
"I  am  of  opinion  the  only  reasonable  and  satisfactory  way  to 
construe  and  carry  out  the  law,  is  to  hold  that  where  reason- 
able notice  of  the  want  of  proper  stamps,  or  the  notes 
having  been  stamped  at  an  improper  time,  is  brought  to 
the  knowledge  of  the  holder  of  the  note,  he  must  repel,  by 
reasonable  evidence,  the  presumption  that  he  has  the 
knowledge,  or  shew  that,  as  soon  as  he  acquired  the  know- 
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ledge,  he  affixed  double  stamps,  or  that  he  had  made 
enquiry,  and  from  the  information  he  received  he  believed 
the  notes  had  been  regularly  stamped. 

The  difficulty  in  most  of  the  cases  is,  to  decide  when  the 
reasonable  notice  is  proved  so  as  therefrom  to  presume 
knowledge,  or  throw  upon  the  holder  of  the  note  the  duty 
to  repel  the  presumption  of  knowledge. 

In  House  V.  House,  24  C.  P.  526,  it  appeared  that  the 
note,  dated  December,  1872,  when  made  was  not  stamped,, 
but  that  afterwards,  in  July,  1874,  the  holder  of  the  note 
called  on  an  attorney,  who  acted  as  her  legal  adviser,  and 
shewed  him  the  note,  when  he  informed  her  that  it  should 
have  been  stamped,  and  asked  her  why  this  had  not  been 
done.  The  holder  stated  she  did  not  know  it  was  necessary 
to  do  it.  The  attorney  then  informed  her  that  in  order  to 
make  the  note  valid  she  must  affix  double  stamps  upon  it, 
but  the  plaintiff  misunderstood  the  instructions  given  to 
her,  and  only  affixed  two  stamps  for  the  single  duty.  After- 
wards, in  September,  1874,  the  holder  sent  the  note  to  the 
same  attorney,  and  then,  having  discovered  that  only 
stamps  for  the  single  duty  had  been  affixed,  he,  acting  as 
the  holder's  agent,  affixed  the  required  double  stamps  and 
defaced  them.  This  could  not  have  been  held  a  proper 
stamping  of  the  note  if  the  knowledge  of  the  attorney  in 
July,  1874,  was  the  knowledge  of  the  holder,  but  was, 
notwithstanding,  it  was  held  to  be  a  good  double  stamping 
in  September,  1874. 

In  Boyd  v,  Muir,  26  C.  P.  21,  it  was  held  that  the  fact  of 
there  being  a  plea  on  the  record  raising  the  question  of  the 
sufficiency  of  the  stamps,  is  not  notice  of  the  insufficiency 
of  the  stamps  so  as  to  create  a  knowledge  at  that  time. 

In  Curran  v.  Morgan,  3  Pugs.  641,  decided  in  1876, 
the  notes  were  dated  14th  Maich,  1873,  at  fifteen  and 
twenty  months,  made  by  the  defendant  in  favour  of  the 
plaintiff'.  When  the  notes  were  given  defendant  had  no 
stamps,  and  desired  the  plaintiff  to  put  on  the  stamps.  The 
plaintiff,  thinking  they  were  not  required  on  a  note  of  only 
$25,  did  not  at  the  time  put  on  the  stamps.    After  the- 
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notes  matured  he  placed  them  in  the  hands  of  an  attorney 
for  collection.  The  attorney  told  him  double  stamps  were 
necessary,  and  double  stamps  were  then  for  the  first  time 
put  on  the  note.  Held,  that  the  note  was  sufficiently 
stamped. 

In  Le  Banque  Rationale  v.  Spao^Jcs,  2  App.  131,  Burton, 
J.A.,  said  :  "  Now  granting  that  the  plea  and  the  formal  ob- 
jection at  nisi  prius  were  not  sufficient  to  call  the  holder's 
notice  to  the  particular  defect,  so  as  to  fix  him  with 
knowledge,  upon  which  I  desire  to  express  no  opinion,  it  is 
clear  that  upon  the  argument  in  term  the  particular  objec- 
tion was  called  to  the  attention  of  the  plaintiff's'  counsel, 
and  very  shortly  afterwards  to  the  plaintiffs  themselves.  It 
became  necessary  for  them  then  to  pay  the  double  duty,  if 
"they  desired  to  avail  themselves  of  the  privilege  granted 
by  the  12th  section." 

The  argument  for  the  defence  in  this  case  is,  that  the 
plaintiffs'  attorney  when  he,  in  June,  1876,  received  the 
notes  for  collection,  either  knew  or  ought  to  have  known 
then  that  the  stamps  were  not  sufficient :  that  his  know- 
ledge was  the  knowledge  of  the  plaintiffs;  and  that  it 
was  too  late  to  pay  double  duty  in  the  following  September, 
when  the  plaintiffs  for  the  first  time  received  actual  know- 
ledge. 

We  think,  notwithstanding  the  observations  to  the  con- 
trary in  Waterous  v.  Montgomery,  36  U.  C.  E.  1,  that  the 
knowledge  of  the  attorney  was  not  under  the  statute  the 
knowledge  of  the  plaintiffs,  and  that  until  the  plaintiffs  in 
September  received  actual  knowledge  of  the  insufficiency 
of  the  stamps,  there  was  no  obligation  to  pay  double  duty 
so  as  to  make  valid  the  notes ;  and  as  it  was  then  done 
promptly,  the  notes  are  sufficiently  stamped. 

"  The  spirit  and  intent  of  the  Act,"  (as  said  by  Gwynne,  J., 
in  1875,  in  House  v.  House,  24  C.  P.  526,  at  p.  539,)  "is 
to  preserve  the  validity  of  the  note  at  the  cost  of  the 
double  duty  in  favour  of  all  holders  who,  without  any 
intention  to  violate  the  law,  may  have  fallen  into  error  or 
mistake,  whether  from  ignorance  of  law  or  of  fact,  reserving 
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the  liability  of  the  party  who  ought  to  have  paid  the  duty,, 
and  who  did  not  do  so,  to  the  penalty  imposed  by  the 
statute." 

The  spirit  and  intention  of  the  Act,  (as  said  by  Welden,. 
J., in  1876,  in  Curran  v.  Morgan,  3  Pugs.  641,  643,  "is  to 
preserve  the  validity  of  the  notes  at  the  cost  of  double  duty 
in  favour  of  all  holders  who,  without  any  intention  to 
violate  the  law,  may  have  fallen  into  error  or  mistake, 
whether  from  ignorance  of  the  law  or  fact." 

We  are  of  the  same  opinion  as  these  learned  Judges.  We 
are  of  opinion  that  it  would  be  against  the  spirit  and  intent 
not  only  of  the  Act,  but  of  the  recent  decisions  in  this 
Province  and  elsewhere,  to  give  effect  to  the  objections 
raised  here  as  to  the  alleged  insufficiency  of  the  stamping 
of  the  notes. 

The  result  is,  that  all  the  objections  raised  by  the  defen- 
dants to  the  plaintiffs'  recovery,  are  overruled,  and  the 
rule  discharged. 


Rule  discharged. 
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Insolvent  Act  of  1875 —  Warehouse  receipts. 

'The  Canada  Car  Company  had,  for  some  years,  been  doing  business  with 
the  Royal  Canadian  Bank,  and  with  its  successor,  the  Consolidated  Bank, 
and  had  obtained  discounts  to  the  amount  of  $23,000  on  the  security 
of  warehouse  receipts  given  by  one  C.  on  14,000  car  wheels  and  350  tons 
of  pig  iron.  When  these  receipts  were  given,  C.  was  not  in  possession 
of  either  the  goods  or  the  premises  on  which  they  were  stored.  A  lease 
of  the  premises  was  subsequently  made  to  him,  but  he  refused  to  renew 
the  receipts  and  gave  up  the  property.  At  the  instigation  of  the  Con- 
solidated Bank,  to  enable  the  plaintiff  to  give  warehouse  receipts,  a  lease 
of  the  premises  at  the  rer.t  of  |5  per  month  was  made  to  him  for  a  year, 
and  he  gave  a  warehouse  receipt  to  the  company  for  14,000  car  wheels 
and  350  tons  of  pig  iron,  receiving  an  indemnity  from  the  bank  that  the 
property  would  be  forthcoming  when  required.  This  receipt  was  endorsed 
over  to  the  Standard  Bank,  by  the  Car  Wheel  Company,  under  the  signa- 
ture of  its  manager  and  president,  and  an  advance  obtained  thereon  of 
$23,000,  which  went  to  pay  the  Consolidated  Bank,|who,  as  it  was  found, 
were  aware  of  the  Company's  insolvency.  In  February,  1877,  an  attach- 
ment in  insolvency  issued  against  the  Company,  and  the  defendants,  as 
their  assignees  in  insolvency,  took  possession  of  the  goods  covered  by 
this  receipt,  claiming  them  as  part  of  the  assets  of  the  estate.  The 
plaintiff  then  sued  the  defendants  in  trespass  and  trover  for  the  taking. 

.Held,  that  defendants  were  entitled  to  the  goods  :  that  had  the  Consoli- 
dated Bank  been  assignees  of  the  receipt  they  would  have  had  no  title 
to  the  goods,  as  upon  the  evidence  the  receipt  would  not  have  been 
given,  as  required  by  the  Act,  34  Vic.  ch.  5,  D.,  to  secure  a  present 
advance  or  debt. 

Held,  also,  that  the  Standard  Bank  could  be  in  no  better  position,  for 
that  the  evidence,  set  out  below,  shewed  that  the  advance  by  them  was 
not  made  as  an  original  and  independent  transaction  with  the  Car  Wheel 
Company,  but  at  the  request  and  for  the  benefit  of  the  Consolidated 
Bank,  and  upon  its  express  or  implied  guarantee  of  indemnity. 

Held,  also,  that  the  lease  to  the  plaintiff  was  not  open  to  objection  as 
being  merely  a  gratuitous  one. 

Quaere,  whether  M.,  as  regards  the  premises  leased,  could  be  considered 
a  warehouseman,  or  the  keeper  of  a  yard  within  that  title. 

Quaere,  also,  whether  there  could  be  a  valid  legal  transfer  of  the  warehouse 
receipt,  except  under  the  corporate  seal  5  but  held  that  this  was  imma- 
teiial,  as  this  objection  would  not  in  equity  defeat  the  plaintiff's  claim. 

Held,  that  if  plaintiff  had  had  a  legal  title  to  the  goods,  he  would  not  be 
compelled  to  resort  to  the  Insolvent  Court  under  sec.  125  of  the  Insol- 
vent Act,  but  might  maintain  this  action. 

Declaration.  First  count :  trespass  in  seizing  and 
converting  goods. 

Second  count :  trespass  to  the  close  of  the  plaintiff,  and 
taking  and  converting  goods. 

Third  count:  trover. 
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Pleas  : — 

1.  To  the  whole  declaration  :  not  guilty,  by  the  Insol- 
vent Act  of  1875,  38  Vic.  ch.  16,  D.,and  the  amending  Acts. 

2.  To  the  first  and  second  counts :  goods  not  the  goods 
of  the  plaintiff. 

3.  To  the  second  count :  that  the  lands  and  goods  are  not 
the  plaintiff's. 

4.  To  the  second  count :  that  at  the  time  of  the  alleged 
trespasses  the  said  land  was  the  freehold  and  the  said  goods 
the  property  of  the  defendants  as  joint  official  assignees  of 
the  estate  and  effects  of  the  Toronto  Car  Wheel  Company, 
insolvents  within  the  meaning  of,  and  under  the  provisions 
of  the  Insolvent  Act  of  1875  and  the  amending  Acts,  and 
the  defendants,  as  such  joint  official  assignees,  are  entitled 
to  retain  the  same  for  the  benefit  of  the  said  company's 
estate. 

5.  To  the  whole  declaration :  that  the  plaintiff's  claim 
and  title  to  the  goods  and  lands  are  only  under  and  by 
virtue  of  an  indenture  of  lease  of  the  said  lands  for  a 
merely  nominal  consideration,  bearing  date  the  15th  of 
December,  1876,  made  by  the  Toronto  Car  Wheel  Com- 
pany, the  lessors,  of  the  first  part,  and  the  plaintiff,  the 
lessee,  of  the  second  part ;  and  also  by  virtue  of  a  pre- 
tended delivery  of  the  said  goods  by  the  Toronto  Car 
Wheel  Company  to  the  plaintiff  as  a  warehouseman  or 
agent  for  the  said  company :  that  the  plaintiff  thereupon 
gave  to  the  company  certain  paper  writings,  purporting  to 
be  warehouse  receipts  for  the  said  goods,  whereby  the 
plaintiff  acknowledged  having  received  of  and  from  the 
company  the  said  goods  for  delivery,  pursuant  to  the  order 
of  the  company,  and  the  company  thereupon  endorsed  the 
said  warehouse  receipts  to  the  Standard  Bank  of  Canada, 
as  agents  and  trustees  for  the  Consolidated  Bank  of 
Canada  merely,  for  the  purpose  of  securing  a  large  amount 
of  indebtedness  then  for  a  long  time  due  and  owing  by  the 
company  to  the  last  named  bank,  by  which  the  creditors  of 
the  company  are  injured,  obstructed,  and  delayed.  And  the 
defendants  aver  that  at  the  time  of  the  making  of  the  said 
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lease  and  receipts,  and  of  the  endorsation  of  the  same  to  the- 
Consolidated  Bank  of  Canada,  the  company  was  a  debtor 
subject  to  the  provisions  of  the  Insolvent  Act  of  1875  *' 
unable  to  meet  its  engagements,  and  the  plaintiff  and  the 
Consolidated  Bank  of  Canada  knew  or  had  probable  cause  for 
believing  such  inability  to  exist,  and  such  inability  was  for 
a  long  time  theretofore  public  and  notorious  *  :  that,  on 
the  20th  of  January,  1877,  certain  of  the  creditors  of  the 
company  served  it  with  notice  of  application  for  a  writ  of 
attachment  against  its  estate  and  effects  under  the  pro- 
visions of  the  said  Act :  that  such  proceedings  were  there- 
upon had  that,  on  the  21st  of  February,  1877,  a  writ  of 
attachment,  by  order  of  the  Judge  of  the  County  Court  of 
the  county  of  York,  duly  issued  out  of  the  said  county,  in 
which  county  the  company  had  its  head  office  and  chief 
place  of  business,  and  such  proceedings  were  thereupon  had 
that,  on  the  28th  of  March,  1877,  at  a  meeting  of  the  credi- 
tors of  the  company  the  defendants  were  duly  appointed 
and  became  and  are  now  the  joint  official  assignees  of  the 
company's  estate  under  the  said  Act  and  for  the  purposes 
therein  provided  :  that  at  the  time  of  the  issue  and  delivery 
of  the  writ  to  the  defendants  the  company  were  in  posses-^ 
si  on  of  the  said  goods  and  lands,  and  such  possession  was- 
transferred  to  the  defendants,  who  thereupon  took  posses- 
sion of  the  same  as  part  of  the  property  and  estate  of  the 
company,  and  as  such  joint  official  assignees  the  defendants 
became  and  are  now  entitled  to  retain  the  said  lands  and 
goods  for  the  benefit  of  the  company's  estate;  and,  except 
as  joint  official  assignees  of  the  company's  estate  and  effects 
under  the  said  Insolvent  Act,  the  defendants  have  in  no 
way  interfered  with  the  said  goods  and  lands. 

6.  The  same  as  the  fifth  plea,  down  to  and  including  the 
words  and  figures  "  of  the  Insolvent  Act  of  1875,"  at  the  first 
asterisk  (*)  in  the  margin  of  that  j)lea.  The  sixth  plea  then^ 
proceeded  as  followed  : — And  that  the  lease  was  executed 
and  the  said  goods  so  delivered  to  the  plaintiff*  and  the  said 
receipts  so  endorsed  to  the  Consolidated  Bank  of  Canada, 
with  intent  fraudulently  to  impede,  obstruct,  and  delay  the 
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creditors  of  the  company  in  their  remedies  against  it,  or 
with  intent  to  defraud  its  creditors,  or  some  of  them,  and 
the  same  were  so  made,  done,  and  intended  with  the  know- 
ledge of  the  plaintiff  and  the  Consolidated  Bank  of  Canada, 
and  the  same  had  the  effect  of  impeding,  obstructing,  or 
delaying  the  creditors  of  their  remedies,  or  of  injuring 
them,  or  some  of  them.  The  plea  then  continued  in  like 
manner  as  in  the  fifth  plea,  from  the  second  asterisk  in 
the  margin  of  that  plea  to  the  end  of  it. 

7.  Like  the  fifth  plea,  down  nearly  to  the  first  asterisk  (*) 
in  the  margin  of  that  plea.  Then  it  continued  : — And  the 
defendants  aver  that  the  deposit,  pledge,  or  transfer  of  the 
said  premises  by  lease,  and  the  delivery  of  the  said  goods, 
and  the  endorsation  of  the  said  receipts,  was  made  by 
the  company  in  contemplation  of  insolvency  by  way  of 
security  for  payment  to  the  Consolidated  Bank  of  Canada 
of  a  debt  then  for  a  long  time  due  and  owing  to  the  said 
bank,  whereby  the  said  bank  obtained  an  unjust  preference 
over  the  other  creditors  of  the  company.  And  the  plea 
continued  from  the  second  asterisk  in  the  margin  of  the 
fifth  plea  in  like  manner  as  in  that  plea,  to  the  end  of  it. 

The  plaintiff  joined  issue  on  the  pleas. 

Second  replication :  to  so  much  of  the  fourth  plea  to  the 
second  count  as  alleges  that  at  the  time  of  the  alleged  tres- 
passes the  said  land  was  the  freehold  of  the  defendants  as- 
joint  official  assignees  of  the  estate  and  effects  of  the  Toronto 
Car  Wheel  Com.pany,  the  plaintiff  says  that  before  the  said 
time  when,  fee,  and  before  any  proceedings  in  insolvency 
had  been  taken,  when,  &c.,  the  company,  by  an  indenture 
of  lease,  duly  executed  under  their  corporate  seal,  demised 
the  said  land  to  the  plaintiff  to  hold  to  him  for  one  year 
from  the  loth  of  December,  1876,  and  then  next  ensuing^ 
which  said  demise  was  then  at  the  said  time  when,  &c.,  in 
full  force  and  effect  ;and  undetermined,  and  the  plaintiff 
was  in  the  actual  possession  of  the  said  land  under  and  by 
virtue  of  the  said  demise. 

Rejoinders  to  the  second  replication,  to  the  like  effect  as. 
the  5th,  6th,  and  7th  pleas,  above  mentioned.  Issue. 
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The  cause  wa.s  tried  before  Gait,  J.,  without  a  jury,  at 
Toronto,  at  the  Summer  Assizes  of  1877. 

The  evidence,  which  was  rather  lengthy,  is,  for  the  pur- 
poses of  the  rule,  sufficiently  referred  to  in  the  judgment 
of  the  Court. 

At  the  close  of  the  case  the  learned  Judge  said  : 

"  I  entertain  very  great  doubt  whether  the  case  comes 
within  the  34th  Vic.  ch.  5,  D.,  as  regards  the  note,  or  the 
property  included  in  the  so-called  warehouse  receipt,  but  for 
the  present  I  shall  hold  that  it  does.  I  find  that  at  the  time 
when  the  note  mentioned  was  made  the  Toronto  Car  Wheel 
Company  were  insolvent,  but  that  the  bank  was  not  aware 
of  that  fact.  I  find  that  the  Standard  Bank  discounted  the 
note  on  the  security  of  the  property  covered  by  the  ware- 
house receipts, and  on  the  recommendation  or  request  of  the 
Consolidated  Bank.  I  find  the  verdict  for  plaintiff,  dam- 
ages $25,790. 

"  "Upon  the  property  being  returned,  or  the  Standard 
Bank  satisfied  of  their  claim,  the  verdict  is  to  be  reduced 
to  one  shilling." 

On  the  4th  of  September  last,  before  Morrison,  J.,  sitting 
for  the  full  Court,  G.  Kerr  obtained  a  rule,  calling  on  the 
plaintiff  to  shew  cause  why  the  verdict  rendered  for  him 
should  not  be  set  aside,  and  a  new  trial  had  between  the 
parties,  on  the  following  amongst  other  grounds  :  1.  The 
learned  Judge  who  tried  the  cause  refused  to  allow  the 
witness  Stevens  to  state  the  facts  within  his  knowledge, 
shewing  that  the  discount  of  the  Toronto  Car  Wheel  Com- 
pany's note  by  the  Standard  Bank  was  really  discounted 
for  and  on  behalf  of  the  Consolidated  Bank.  2.  He  refused 
to  allow  the  witness  Brodie  to  state  fully  his  answer  to  the 
question,  whether  he  would  have  discounted  the  said  note 
had  it  not  been  for  the  understanding  and  arrangement  he 
had  with  the  Consolidated  Bank.  3.  He  decided  that  the 
witness  Clarke  need  not  answer  the  questions  of  the  defen- 
dants' counsel  relating  to  the  matters  in  question,  on  the 
ground  that  the  communications  made  to  him  were  privi- 
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leged.  4.  He  found  the  promissory  note  in  question  was  a 
^\alid  note,  the  same  not  being  under  the  seal  of  the  Car 
Wheel  Company.  5.  He  found  the  warehouse  receipt  was 
a  valid  warehouse  receipt,  and  security  on  the  property  in 
question.  6.  He  found  that  the  pretended  lease  of  the 
premises  to  the  company  was  a  valid  lease  as  against  the 
defendants.  7.  He  should  have  found  that  the  lease  and 
warehouse  receipt  and  the  discount  of  the  note  were  merely 
colourable  transactions,  made  and  done  for  the  purpose  of 
giving  the  Consolidated  Bank  a  preference,  contrary  to  the 
provisions  of  the  Insolvent  Act  of  1875.  8.  The  endorse- 
ment of  the  warehouse  receipt  was  invalid,  not  being  under 
the  seal  of  the  company.  9.  Under  the  evidence  the  ver- 
dict should  have  been  for  the  defendants.  Or  why  a  non- 
suit or  verdict  for  the  defendants  should  not  be  entered 
pursuant  to  the  leave  reserved  and  the  statutes  in  that 
behalf,  for  the  following  amongst  other  reasons  :  (a)  The 
action  is  not  maintainable  against  the  defendants,  who  are 
the  joint  assignees  under  the  Insolvent  Act  of  1875  of  the 
estate  and  effects  of  the  Toronto  Car  Wheel  Company 
insolvents  ;  the  plaintiff's  proper  and  only  remed}^  is,  to 
obtain  an  order  of  the  Judge  of  the  County  Court  of  the 
county  of  York  on  summary  petition  in  vacation,  or  on  a 
rule  of  the  said  Court  in  term,  as  provided  by  section  125 
of  the  said  Act,  and  not  by  suit,  &c.  (h)  It  was  not  proved 
that  the  defendants  seized  and  took  the  plaintiff's  goods,  or 
broke  and  entered  the  plaintiff"s  lands,  (c)  The  defendants' 
fifth,  sixth,  and  seventh  pleas,  and  the  first,  second,  and 
third  rejoinders  were  proved,  and  the  verdict  should 
have  been  entered  for  the  defendants  thereon,  (d)  The 
alleged  lease  and  hypothecation  of  property  by  warehouse 
receipt  were  ultra  vires,  (e)  The  compan}^  being  insolvent 
could  not  make  a  valid  lease  to  the  plaintiff  for  a  purely 
nominal  consideration,  merely  for  the  purpose  of  granting 
warehouse  receipts  to  prefer  one  creditor,  as  was  proved. 
(/)  The  plaintiff  could  not  grant  valid  warehouse  receipts 
on  the  property  in  question  under  the  circumstances  of  the 
case,  because  he  was  not  really  the  owner  or  occupier  or 
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lessee  of  the  premises,  and  he  took  the  said  lease  and 
granted  the  said  receipt  merely  as  the  agent  of  the  Con- 
solidated Bank,  and  the  receipt  was  given  to  secure  an 
antecedent  debt,  {g)  The  alleged  warehouse  receipt  is  not 
valid.  Qi)  The  Toronto  Car  Wheel  Company  did  not  really 
obtain  an  advance  of  money  from  the  Standard  Bank,  nor 
did  the  said  bank  advance  its  money  to  enable  it  to  carry 
on  its  business,  because  by  prior  arrangement  the  money 
was  used  to  pay  off  the  debt  of  the  Consolidated  Bank. 
{%)  The  alleged  promissory  note  was  not  a  valid  note,  the 
same  not  being  under  the  seal  of  the  company,  {j)  The 
alleged  endorsement  of  the  warehouse  receipt  in  question 
was  invalid,  the  same  not  being  under  the  seal  of  the  com- 
pany. (Jc)  The  verdict  is  contrary  to  law,  the  evidence, 
and  the  weight  of  evidence,  and  on  the  whole  case  the 
plaintiff  is  not  entitled  to  recover,  and  therefore  a  nonsuit 
or  verdict  for  the  defendants  should  be  entered. 

In  Michaelmas  term,  November  28, 1877,  M.  G.  Cameron,. 
Q.C.,  and  J.  K.  Kerr,  Q.C.,  shewed  cause.  \Rohinson,  Q.C., 
for  the  defendants,  said  he  did  not  rely  on  the  objections 
1,  2,  3,  &  4,  in  the  rule.]  The  other  objections  in  the  rule 
are  not  in  any  way  sustainable.  The  only  real  question  is, 
whether  the  car  wheels  and  pig  iron  were  such  property 
as  the  bank  could  take  in  security,  under  the  Statute 
of  1871, 34  Yic.  ch.  5,  D.,  sec.  46,  for  a  draft  which  the  bank 
discounted  for  the  company.  The  case  of  Royal  Cana- 
dian Bank  v.  Ross,  40  U.  C.  R.  466,  is  an  authority  for  the 
plaintiff.  There  the  warehouse  receipt  was  given  upon 
coal,  stone,  and  plaster.  The  Consolidated  Bank  had  been 
discounting  for  the  Car  Wheel  Company  for  several  months 
before  the  time  of  the  giving  of  the  warehouse  receipt  now 
in  question,  upon  which  they  got  the  collateral  security  of 
warehouse  receipts  on  the  same  property  in  dispute. 
Conger  gave  the  earlier  warehouse  receipts,  and  he  became 
alarmed  at  his  responsibility,  as  he  had  not  the  possession 
of  the  property  he  had  given  receipts  for ;  his  place  of 
business  being  far  to  the  west  of  where  the  company's 
•workshops  and  property  were  situated  adjoining  Cherry 
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street.  In  November,  1876,  a  lease  was  made  to  him  of 
the  ground  on  which  the  car  wheels  and  pig  iron  for  which 
he  had  given  warehouse  receipts  were  situated.  Soon  after 
that  he  refused  to  renew  the  warehouse  receipts,  and  he 
desired  to  give  up  the  property.  Arrangements  were  then 
made,  and  the  plaintiff,  who  was  a  wharfinger  and  a  ware- 
houseman, accepted  a  lease  of  the  same  property  on  which 
the  car  wheels  and  pig  iron  were  stored.  The  Car  Wheel 
Company  got  a  warehouse  receipt  of  these  wheels  and  iron, 
and  Mr.  Gartshore,  the  president  of  the  company,  then 
made  arransrements  with  the  Standard  Bank,  alone:  with 
Mr.  Turnbull,  the  cashier  of  the  Consolidated  Bank,  that 
the  Standard  Bank  should  make  an  advance  to  the  Car 
Wheel  Company  on  the  security  of  the  endorsement  of  the 
warehouse  receipt  which  the  plaintiff  had  given  or  was  to 
give  to  the  Car  Wheel  Company  on  the  car  wheels  and  pig 
iron  which  were  stored  on  the  ground  which  was  leased  to 
the  plaintiff.  The  Standard  Bank  was  assured  of  the 
sufficiency  of  the  security,  and  being  satisfied  with  it,  they 
discounted  the  note  of  the  Car  Wheel  Comjoany  for  $21,000, 
and  they  became  the  indorsees  of  the  warehouse  receipt, 
on  the  20th  December,  1876.  The  lease  was  a  valid  one, 
and  the  property  stored  there  was  as  much  in  the  plain- 
tiff's possession,  who  got  actual  possession  of  it  and 
exercised  acts  of  control  and  ownership,  as  if  it  had  been 
at  his  own  premises  at  the  foot  of  Yonge  street.  The  case 
of  Re  Coleman,  36  U.  C.  R.  559,  shews  a  lease  may  be 
made  to  a  person  for  the  purpose  of  making  him  the  legal 
owner  of  the  land,  and  so  authorized  to  grant  receipts  for 
goods  which  are  stored  upon  it. 

Robinson,  Q.  C,  and  George  Kerr,  contra.  The  Car  Wheel 
Company  was  insolvent  when  the  transaction  took  place 
with  the  Consolidated  Bank,  and  the  bank  knew  it ;  and 
the  arrangement  with  the  Standard  Bank  was  one  which 
was  made  really  to  secure  the  payment  of  the  Company's 
debt  to  the  Consolidated  Bank.  The  Consolidated 
Bank  discounted  for  the  Car  Wheel  Company  on  the 
security  of  the  warehouse  receipts,  which  were  given  by 
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Conger  as  a  wareliouseman.  He  had  been  giving  such 
receipts  for  about  two  years  without  having  any  lease  of 
the  ground  upon  which  the  goods  receipted  were  placed. 
During  all  that  time  Conger  had  not  the  possession  of  the 
land  nor  of  the  goods  upon  it,  and  his  warehouse  receipts  were 
of  no  value.  He  then  got  alarmed  and  would  not  renew 
his  receipts.  The  Consolidated  Bank  having  no  valid  receipts- 
could  not  then  take  a  receipt  which  would  be  any  service 
to  them,  even  after  the  lease  was  made  to  Conger  on  the 
27th  of  November,  1876,  because  their  claim  was  then  an 
antecedent  debt.  It  was  then  the  Standard  Bank  was 
brought  into  the  transaction.  It  was  thought  that  if  they 
could  be  got  to  advance  to  the  Car  Wheel  Company  the 
money  which  that  company  owed  to  the  Consolidated 
Bank,  that  it  would  be  considered  to  be  a  discount  made 
by  the  Standard  Bank  in  the  regular  course  of  their  bank- 
ing business,  and  as  a  note  or  debt  negotiated  or  contracted 
by  the  Standard  Bank  at  the  time  they  acquired  the  ware- 
house receipts  by  endorsation  from  the  Car  Wheel  Company. 
But  the  real  transaction  was,  that  the  Standard  Bank 
should  help  the  Consolidated  Bank  to  do  that  which  the 
latter  bank  could  not  do  for  themselves.  The  Standard 
Bank  was  simply  to  stand  in  the  place  of  the  Consolidated 
Bank  for  the  protection  of  the  other  bank,  to  enable  it  to 
receive  payment  in  full  to  the  prejudice  of  the  general 
creditors  of  the  company.  The  evidence  shews,  however 
the  transaction  may  be  represented,  that  the  Standard 
Bank  was  not  entering  into  a  new  matter  of  business  solely 
for  itself,  or  for  its  own  benefit,  with  the  Car  Wheel  Com- 
pany. The  bargain  was  made  between  the  two  banks., 
The  Consolidated  Bank  is  bound,  according  to  the  evidence 
to  indemnify  the  Standard  Bank.  It  also  indemnified 
the  plaintiff  that  the  property  for  which  he  gave  the 
warehouse  receipts,  and  which  was  transferred  to  the 
Standard  Bank,  would  be  forthcoming  whenever  it  was 
required  ;  and  the  solicitors  for  the  Consolidated  Bank 
conducted  the  whole  of  that  business  for  the  two  banks ;, 
and  Conger's  receipt  was  outstanding  when  the  plaintiff 
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gave  his  receipt.  It  cannot  possibly  be  said  in  the 
words  of  the  statute,  upon  these  facts,  that  the  Standard 
Bank  discounted  the  note  for  $21,000,  and  to  secure  which 
they  got  the  transfer  of  the  new  warehouse  receipt,  "  in  the 
regular  course  of  its  banking  business."  In  the  case  of  Re 
Coleman,  86  U.  C.  R.  559,  the  lease  was  made  two  years 
before  the  insolvency,  and  was  not  made  for  a  single  trans- 
action. In  this  case  the  plaintiff  gave  nothing  but  a  nomi- 
nal sum  for  the  lease.  It  was  a  gratuitous  contract  within 
the  Insolvent  Act  of  1875,  sec.  130.  It  was  also  found  that 
the  Standard  Bank  had  no  knowledge  of  the  company's 
insolvent  condition  at  the  time  the  note  was  discounted, 
but  that  becomes  of  no  importance  if  the  fact  be  that  the 
Standard  Bank  was  acting  for  and  on  behalf  of  the  Con- 
solidated Bank,  to  save  and  protect  it,  if  it  could,  because 
the  Consolidated  Bank  had  knowledge  of  the  Car  Wheel 
Company's  insolvent  condition,  and  that  will  avoid  the 
transaction.  They  referred  to  Bump  on  Bankruptcy,  9th  ed., 
pp.  808-810,  814-817,  831-834;  Clarke  on  Insolvency,  312; 
In  re  Butler, 4t  Bankrupt  Register,  ^Oo;  Borland  v.  PhdliiDs, 
2  Dillon  383  ;  Coates  v.  Joslin,  12  Grant  524  ;  Mathers  v. 
Lynch,  27  U.  C-.  B.  244;  Newton  v.  Ontario  Bank,  15 
Grant  283;  Davidson  y.  Ross,  in  Appeal,  24  Grant  22;  Todd 
V.  Liverpool  and  London  Globe  Ins.  Co.,  20  C.  P.  523.  The 
lease  to  the  plaintiff  is  for  one  year  at  $5  rent  for  the  time,. 
pa3^able  at  the  end  of  it ;  and  he  paid  the  $5  when  the  lease 
was  given  to  him.  The  following  cases  were  also  referred 
to  :  Royal  Canadian  Bank  v.  Miller,  29  U.  C.  E-.  266  ; 
Paice  V.  Walker,  L.  R.  5  Ex.  173,  over-ruled,  in  Gadd  v. 
Houghton,  L.  R.  1  Ex.  D.  357 ;  Beady  v.  Goodenough,  5 
C.  P.  163,  176 ;  Glass  v.  Whitney,  22  U.  C.  R.  290-294. 

December  28,  1877.  Wilson,  J. — The  plaintiff  rests  his 
case  upon  the  fact  that  the  transaction  between  the  Toronto 
Car  Wheel  Company  and  the  Standard  Bank  was  an 
original  and  independent  dealing,  in  whicli  that  bank 
advanced  by  discount  of  the  company's  promissory  note 
the  proceeds  of  the  note  at  three  months  for  $21,000,  upon 
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the  security  of  the  warehouse  receipt  which  the  plaintiff 
had  given  to  the  company,  and  which  the  company  then 
endorsed  to  the  bank.  And  of  course  the  bank  also  insist 
that  the  discount  was  made  in  good  faith,  and  without  any 
notice  of  the  company's  insolvent  condition,  if  it  were 
insolvent  at  that  time. 

The  defendants  contend  the  transaction  between  the 
Standard  Bank  and  the  Car  Wheel  Company  was  not  an 
original  and  independent  dealing ;  but  that  it  was  a  trans- 
action on  the  part  of  the  Standard  Bank  entered  into  for  the 
benefit  and  at  the  request  of  the  Consolidated  Bank,  and  on 
the  guarantee,  express  or  implied,  of  the  Consolidated  Bank 
to  give  to  it  a  priority  over  the  other  creditors  of  the  com- 
pany, contrary  to  the  Insolvent  Act ;  and  that  the  trans- 
action must  therefore  be  considered  just  as  if  the  dealing 
in  question  had  been  made  direct  with  and  between  the 
Consolidated  Bank  and  the  Car  Wheel  Company. 

This  statement  assumes  that  the  Consolidated  Bank  could 
not,  if  the  transaction  in  question  were  in  fact  entered  into 
by  and  between  it  and  the  Car  Wheel  Company,  be  main- 
tained against  the  defendants,  the  joint  assignees  in  insol- 
vency of  the  company.  And  it  assumes  that  the  present 
transaction,  if  it  were  made  by  the  Standard  Bank  for  and 
on  behalf  of  the  Consolidated  Bank,  cannot  be  maintained 
against  the  defendants. 

The  determination  of  these  questions  will  probably 
enable  us  to  dispose  of  this  case. 

The  defendants,  however,  insist  that,  notwithstanding 
these  questions  should  be  answered  in  favour  of  the  plain- 
tiff, they  are  still  entitled  to  succeed,  because  the  lease  to  the 
plaintiff'  was  invalid  under  the  Insolvent  Act,  and  he  had 
not,  either  by  the  lease  or  otherwise,  the  possession  of  the 
goods  in  dispute,  and  had  no  authority,  therefore,  to  grant 
the  warehouse  receipt. 

They  say  also  that  the  plaintiff's  remedy,  if  he  has  any, 
should  be  under  section  125  of  the  Insolvent  Ad,  and  not 
by  this  action  at  law. 

If  I  am  to  begin  this  case  by  assuming  that  the  Con- 
solidated Bank  could  in  no  way  maintain  an  action  against 
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the  defendants,  if  they  had  been  the  endorsees  of  this  ware- 
house receipt  of  the  plaintiff,  and  that  the  right  to  recover 
in  this  action  depends  altogether  upon  the  fact  whether 
the  Standard  Bank  was  dealing  truly  on  its  own  account 
or  for  the  benefit  of  the  Consolidated  Bank,  and  if  it  were 
dealing  for  the  benefit  of  the  Consolidated  Bank,  that  the 
action  must  fail,  it  will  shorten  the  enquiry  considerably. 

But  am  I  to  assume  that  the  Consolidated  Bank  could 
not  maintain  an  action  if  it  were  the  endorsees  of  the 
plaintiff's  receipt,  and  held  it  upon  the  promissory  notes 
•of  the  Car  Wheel  Company,  which  were  paid  off  by  the 
discount  made  by  the  Standard  Bank  ? 

I  think  I  cannot  do  that.  I  must  first  know  what  the 
actual  state  of  thinej-s  was  between  the  Car  Wheel  Com- 
pany  and  the  Consolidated  Bank;  and  I  have  no  such 
knowledge. 

All  I  know  is  that  the  company  did  business  with  the 
Boyal  Canadian  Bank,  while  that  bank  carried  on  business, 
and  that  the  Koyal  Canadian  Bank  was,  in  May  1876,  con- 
verted into,  or  transferred  to,  the  Consolidated  Bank,  and 
that  the  company  continued  to  do  business  with  that  bank 
until  the  account  was  closed  by  the  discount  v/hich  the 
company  obtained  from  the  Standard  Bank.  What  the 
origin  of  that  dealing  was,  or  upon  what  terms  it  was  carried 
on,  we  have  no  information.  There  were  a  number  of 
warehouse  receipts  given  by  Mr.  Conger  to  the  company, 
which  were  put  in  at  the  trial  as  the  warehouse  receipts 
upon  which  the  Royal  Canadian  Bank  and  its  successor, 
the  Consolidated  Bank,  made  their  discounts  to  the  Car 
Wheel  Company.  They  are  as  follows  :  1876,  February 
22nd,  900  car  wheels;  February  22nd,  900  car  wheels; 
May  22nd,  900  car  wheels  ;  June  28th,  3o0  tons  pig  iron  ; 
July  8th,  350  tons  pig  iron;  July  15th,  500  car  wheels ; 
July  19th,  500  car  wheels ;  August  28th,  900  car  wheels  ; 
October  2nd,  350  tons  pig  iron ;  October  18th,  500  car  wheels. 

There  is  no  explanation  upon  or  for  what  consideration 
it  was  that  any  one  of  these  receipts  was  given,  nor  what  the 
amount  of  that  consideration  was,  nor  whether  the  giving  of 
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these  receipts  began  at  the  time  when  the  advances  wer& 
first  made,  or  after  they  had  begun  to  be  made.  If  the 
receipts  began  to  be  given  after  the  advances  were  made, 
were  those  advances  afterwards  paid  off  or  reduced ;  and 
if  reduced,  to  what  amount  ?  That  may  be  important  to 
be  knowD,  because  the  subsequent  dealings  of  the  parties 
might  shew  at  some  intermediate  time  the  old  debt  was 
paid  off,  so  that  when  the  next  discount  was  made  and 
the  receipt  given  for  it  in  security,  that  might  be  the 
beginning  in  effect  of  a  new  dealing  or  advance. 

It  may  be  also  there  was  an  agreement  between  the 
Royal  Canadian  Bank  and  the  company  at  the  beginning 
of  their  dealings,  that  the  company  should  furnish  security 
at  all  times  to  the  bank,  sufficient  to  cover  the  advances  or 
discounts  which  were  made,  and  that  the  receipts,  although 
given  after  the  advances  or  after  parts  of  them  were  made^,. 
were  given  in  pursuance  of  that  agreement. 

It  may  be  that  the  amalgamation  of  the  Royal  Canadian- 
Bank  and  the  City  Bank,  and  their  joint  incorporation 
under  the  name  of  the  Consolidated  Bank  of  Canada,  by 
the  89  Vic.  ch.  44,  D.,  did  not  make  the  former  debt  of  the^ 
Car  Wheel  Company  to  the  Eoyal  Canadian  Bank  a  new 
debt  contracted,  or  a  discount  newly  made  by  the  Car 
Wheel  Company  with  the  Consolidated  Bank.  It  was  not 
discussed,  and  I  mention  it  more  to  shew  it  has  not  passed 
unobserved  than  to  shew  it  can  prevail  in  favour  of  the 
bank. 

I  do  not  know  what  the  amount  of  the  company's  debt' 
with  the  Royal  Canadian  Bank  v»^as  on  the  22nd  of  Feb- 
ruary, 1876,  or  whether  the  debt  was  then  first  contracted;, 
nor  do  I  know  whether  the  two  receipts  of  the  22nd  of 
February,  1876,  were  on  two  different  sets  of  wheels  or  on 
the  same  900  car  wheels.  I  presume  the  latter,  because 
on  the  22nd  May  there  is  only  one  receipt  for  900  car 
wheels.  Nor  whether  the  two  receipts  of  the  28th  June 
and  8th  of  July  are  on  the  same  350  tons  of  pig  iron,  or  on 
different  quantities.  And  there  are  other  matters  of  this 
kind  about  the  other  receipts  which  might  require  to  be- 
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explained.  The  Consolidated  Bank,  I  assume,  relied  on 
the  receipts  of  the  28th  of  August  for  900  car  wheels,  and 
of  the  18th  of  October  for  500  car  wheels,  and  of  the  28th 
of  October  for  350  tons  of  pig  iron,  as  the  extent  of  their 
security,  because  the  receipt  which  the  plaintiff  gave  in 
December  was  for  1400  car  wheels  and  350  tons  of  pig  iron. 

If  there  is  anything  of  consequence  to  the  parties  in 
these  observations  they  may  have  to  be  considered  here- 
after. 

At  present  I  will  assume  that  in  December  last,  when 
the  Consolidated  Bank  held  Mr.  Conger's  receipts  for  the 
1400  car  wheels  and  for  the  350  tons  of  pig  iron,  they  held 
them,  not  for  advances  then  made  to  or  for  a  debt  origin- 
ally contracted  by  the  Car  Wheel  Company  with  the  bank,, 
nor  for  advances  originally  made  by,  nor  for  a  debt  origin- 
ally contracted  with,  the  bank  upon  warehouse  receipts- 
which  the  latter  receipts  afterwards  represented ;  and  I 
will  assume  also  that  the  advances  so  made  and  the  debt 
so  contracted  were  made  and  contracted  without  any 
agreement  or  "  understanding  that  such  receipt  would  be- 
transferred  to  the  bank." 

The  first  question  then  is,  whether  the  Consolidated  Bank 
could  have  maintained  this  action  if  it  had  been  the 
assignee  of  the  warehouse  receipt  which  was  given  by  the 
plaintiff. 

The  answer  must  certainly,  on  the  assumptions  just 
stated,  be  determined  on  the  statute  against  the  bank, 
because  the  statute  requires  that  the  transfer  of  the  receipt 
shall  be  given  upon  a  present  advance  or  debt,  or  upon  an 
advance  or  debt  for  or  in  respect  of  which  there  was  an 
"  understanding  that  such  receipt  would  be  transferred  to 
the  bank."  If  therefore  the  Standard  Bank  dealt  with  the 
Car  Wheel  Company  for  and  on  behalf  of  the  Consolidated 
Bank,  as  agent,  trustee,  or  otherwise,  to  secure  or  to  try  to 
secure  to  it  a  preference  over  the  other  creditors  of  the  Car 
Wheel  Company,  and  is  to  be  indemnified  by  the  Consoli- 
dated Bank  by  any  agreement  or  understanding,  express  or 
implied,  for  their  so  dealing  ;  if  in  fact  it  is  not  a  true,  bond 
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fide,  and  independent  dealing  of  the  Standard  Bank  with 
the  Car  Wheel  Company,  it  must  follow  that  the  Standard 
Bank  can  stand  in  no  better  situation  in  this  action  than 
the  Consolidated  Bank,  who,  in  such  case,  would  be  the  real 
j»arties  and  principals. 

The  next  and  serioLis  question  is,  whether  the  Standard 
Bank  dealt  in  the  transaction  in  question  for  itself,  or  for 
or  on  behalf  of  the  Consolidated  Bank  ? 

That  depends  upon  the  evidence  of  what  took  place 
between  Mr.  Gartshore,  Mr.  Turnbull,  and  Mr.  Brodie,  and 
of  some  other  facts  and  circumstances. 

Mr.  Turnbull,  for  the  Consolidated  Bank,  said :  "  We 
went  to  Mr.  Brodie  and  told  him  the  Car  Wheel  Company- 
wanted  to  raise  money.  We  did  not  tell  him  for  what 
purpose.  They  would  be  prepared  to  give  Mr.  Milloy's 
warehouse  receipts.  We  told  him  the  security  would  be 
good  to  our  own  knowledge,  and  there  was  ample  margin, 
and  requested  him  to  make  the  discount,  which  he  did.  *  * 
We  did  not  say  anything  about  seeing  them  harmless;  that 
was  not  understood  between  us."  Q.  "  When  one  bank 
comes  to  another  and  recommends  them  to  make  a  discount, 
is  it  not  understood  between  them  the  one  will  see  the 
other  all  right"?  A.  "It  would  be  certainly  understood 
after  the  representation  I  made  as  to  the  nature  of  the 
security,  that  we  should  see  they  did  not  lose  by  it.  I  have 
not  considered  this  as  a  matter  of  our  own  all  along." 

Mr  Brodie  said :  "  I  am  cashier  of  the  Standard  Bank.  It 
was  Mr.  Turnbull  called  to  see  me.  He  asked  me  if  I  was 
open  to  take  up  a  transaction  which  they  would  recom- 
mend. I  said  I  would  see.  He  stated  the  nature  of  the 
security."  Then  he  said,  after  consulting  the  president  and 
vice-president,  "  and  estimating  the  value  of  the  securities, 
as  we  had  a  friendly  feeling  to  the  Consolidated  Bank,  and 
they  asked  us  to  take  ib  up,  we,  finding  the  security  ample, 
took  it  up.  *  *  When  a  bank  recommends  to  another 
there  would  be  an  honourable  understanding  I  think,  to 
the  effect  not  to  allow  them  to  suffer  loss.  The  securities 
were  recommended  as  perfectly  good  by  the  Consolidated 
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Bank.  We  loaned  the  money  in  the  usual  way.  Very 
likely  I  knew  the  Car  Wheel  Company  kept  their  account 
with  the  Consolidated  Bank.  Mr.  Turnbull  made  no  repre- 
sentation to  me  that  he  wished  me  to  do  this  as  a  conve- 
nience to  them,  but  I  may  have  inferred  so." 

Q.  "  Were  you  to  stand  in  the  place  of  the  Consolidated 
Bank" ? 

J..  "  I  don't  know  that.  I  did  it  at  the  request  of  the- 
Consolidated  Bank,  but  I  did  it  only  because  I  was  satisfied 
the  security  was  good." 

Mr.  Gartshore  said  :  "  Mr.  Turnbull  and  I  arranged  to 
raise  money  to  take  up  our  paper  as  it  became  due  at  the 
Consolidated  Bank,  bv  giving  the  lease  and  issuing  the 
receipt.  Mr.  Turnbull  suggested  my  going  to  the  Standard 
Bank.  It  was  to  get  the  money  put  through  there  I  suppose. 
I  did  not  have  to  go  to  the  Standard  Bank.  Mr.  Turnbull 
told  me  I  could  get  the  discount  there.  I  suppose  he 
wanted  to  have  a  new  transaction." 

The  plaintiff  said :  "When  I  took  that  lease  I  got  a  letter 
of  guarantee  from  the  Consolidated  Bank  guaranteeing  the 
property  being  there  and  being  forthcoming.  That  is  the 
letter  I  got,  dated  the  20th  December,  1876.  As  a  ware- 
houseman, I  do  not  remember  ever  taking  such  a  guarantee 
before  that."  [In  his  examination  he  said  he  got  it  because 
the  goods  were  so  far  away,  and  that  he  got  the  letter 
from  the  Car  Wheel  Company.]  *  *  I  bad  some  con- 
versation with  Mr.  McCracken  about  the  institution  of  this 
suit.  He  told  me  that  I  would  have  to  fight  the  matter. 
I  think  he  asked  me  who  my  solicitors  were,  and  I  told 
him.  He  said  you  had  better  go  and  employ  them  to  fight 
the  matter.  I  do  not  think  he  gave  me  to  understand 
anything  in  particular  about  the  costs.  My  impression 
was,  I  would  not  have  to  pay  the  costs,—  that  if  I  came  to- 
any  damage  they  would  be  responsible.  It  is  only  right 
they  should  be.  In  my  examination  I  said  I  considered  the 
Consolidated  Bank  responsible  to  me,  and  I  say  so  now. 

The  guarantee  of  the  Consolidated  Bank  is  dated  the 
20th  December,  1876,  the  same  day  as  the  note  and  the 
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warehouse  receipt.  The  whole  of  the  transaction,  that  is, 
the  taking  of  the  lease  by  Milloy,  his  giving  the  warehouse 
receipt,  and  advising  the  Consolidated  Bank  and  the 
Car  Weeel  Company,  and  carrying  out  the  arrangement 
come  to  between  the  two  banks,  was  done  by  the  solicitors 
of  the  Consolidated  Bank.    The  charnjes  begin  on  the  21st 
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of  November,  1876,  and  end  on  the  16th  of  January.  There 
are  only  S4  charged  after  the  21st  of  December,  when  the 
surrender  of  lease  was  drawn. 

It  appears  that  only  $9,000  was  due  of  the  Consolidated 
Bank  debt  when  the  arrangement  was  made. 

It  is  not  a  usual  course  of  business  for  one  bank  to  go  to 
another  bank  to  raise  money  for  a  pei-son  who  wants  to  get 
a  loan,  unless  the  bank  applying  for  it  has  some  interest  in 
the  person  who  wants  the  loan.  The  bank  would  lend  the 
money  itself,  as  a  rule,  without  handing  over  the  transac- 
tion, if  it  were  a  good  one,  to  another  bank  ;  and  if,  for  any 
reason,  it  did  not  lend  the  money,  that  reason  would  pro- 
bably be  mentioned  by  the  one  bank  to  the  bank  to  which 
it  referred. 

The  Consolidated  Bank  desired  to  close  the  account  it 
had  with  the  Car  Wheel  Company.  It  was  desirable  for 
some  reason  that  a  new  arrangement  should  be  entered  into 
by  the  company  with  some  other  body  or  person  willing  to 
advance  the  sum  of  $21,000  to  that  company. 

Mr.  TurnbuU,  for  the  Consolidated  Bank,  which  was  to 
get  the  money  if  it  were  raised,  saw  Mr.  Brodie  of  the 
Standard  Bank,  and  he,  after  advising  with  the  president 
and  vice-president  of  his  bank,  and  on  estimating  th'e  value 
of  the  security  which  was  offered,  agreed  to  advance  the 
money  to  the  company  without  ever  asking  what  the 
money  was  wanted  for,  and  without  being  told  how  it  was 
to  be  applied.  Mr.  Turnbull's  inducements  were,  "We 
told  him  the  security  would  be  good  to  our  own  knowlege, 
and  there  was  ample  margin;"  and  again,  he  did  not  tell 
Mr.  Brodie  that  he  would  be  indemnified,  but  "  it  would 
certainly  be  understood,  after  the  representation  I  made 
as  to  the  nature  of  the  security,  that  we  should  see  they 
did  not  lose  by  it." 
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Mr.  Brodie,  for  the  Standard  Bank,  said  :  "  When  a  bank 
recommends  to  another  there  would  be  an  honourable 
understanding  I  think  to  the  effect  not  to  allow  them  to 
suffer  loss.  The  securities  were  recommended  as  perfectly 
good  by  the  Consolidated  Bank."  And  he  also  said  he 
may  have  inferred  that  Mr.  Turnbull  wished  him  to  make 
this  advance  as  a  convenience  to  the  Consolidated  Bank, 
although  he  did  not  say  so,  and  when  asked  if  he  was  to 
rstand  in  the  place  of  the  Consolidated  Bank,  his  answer 
was,  "  I  don't  know  that," — a  singular  answer,  if  he  were 
not  to  stand  in  its  place.  And  he  continued,  I  did  it  at 
the  request  of  the  Consolidated  Bank  ;  but  I  did  it  only 
because  I  was  satisfied  the  securit}^  was  good." 

I  should  infer  from  that  evidence  that  the  advance  was 
made  by  the  Standard  Bank  for  the  accommodation  and 
convenience  of  the  Consolidated  Bank,  and  that  will 
account  for  the  Standard  Bank  making  no  enquiry  as  to 
the  purpose  for  which  the  advance  was  wanted,  nor  for  any 
particulars  as  to  how  it  was  to  be  applied,  nor  as  to  the 
financial  condition  of  the  Car  Wheel  Comj)any  at  that 
time,  nor  as  to  their  means  or  ability  to  pay  so  large  a  sum 
on  a  three  months  credit. 

If  it  had  not  been  a  bank  which  applied  for  the  favour 
to  the  Standard  Bank,  it  is  quite  improbable  that  it  would 
have  been  granted  without  the  minutest  enquiries  being 
first  made  into  the  condition,  prospects,  business,  and  assets 
of  the  Car  Wheel  Company.  But  a  bank  would  not  even 
on  the  request  of  another  bank,  and  on  their  assurance  that 
the  security  was  good,  advance  so  large  a  sum  to  another 
without  being  first  satisfied  that  the  transaction  was  a  safe 
and  prudent  one,  unless  indeed  the  bank  making  the 
request  became  expressly  or  by  necessary  implication  re- 
sponsible to  the  bank  which  advanced  the  money  for  the 
-advance  so  made.  If  such  an  assurance  of  indemnity  by 
words  or  otherwise  were  given,  then  indeed  the  bank  which 
made  the  loan  would  rest  satisfied  without  taking  any 
trouble  about  the  condition  of  its  new  customer  ;  and  that 
I  infer  to  have  been  the  state  of  things  between  these  two 
banks. 
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I  am  strengthened  in  that  opinion  by  the  facts  that  it- 
was  the  Consolidated  Bank  which  got  the  plaintiff  sub- 
stituted for  Mr.  Conger  as  the  warehouseman  to  give  the 
warehouse  receipts,  and  which  got  the  lease  made  to  him,, 
and  which  got  the  warehouse  receipt  to  be  granted  by  the- 
plaintiff  by  indemnifying  him  for  it,  and  which  directed 
the  plaintiff  to  bring  this  suit,  and,  as  he  says,  at  their 
expense.  The  Standard  Bank  interfered  in  no  way  in  any 
of  these  proceedings,  nor  has  it  interfered  with  this  suit. 

If  my  conclusion  be  a  correct  one,  and  I  think  it  is,  then 
the  advance  which  the  Standard  Bank  made  to  the  Com- 
pany is  to  be  considered  just  as  if  it  had  been  made  by 
the  Consolidated  Bank,  and,  in  that  case,  if  they  had  made- 
it,  the  receipt  of  the  plaintiff  would  (on  the  assumption 
before  specially  mentioned)  have  been  taken  by  them  not- 
for  a  new  but  for  a  past  debt,  and  so  not  within  the 
statute,  and  the  plaintiff  would  fail  in  this  action. 

The  case  of  Borland  v.  Phillij^s,  2  Dillon  383,  has  some- 
application  here.  The  defendants,  private  bankers  at  Fort^ 
Scott,  received  from  the  bankrupts,  also  private  bankers  at 
the  same  place,  after  the  latter  had  closed  their  doors  for 
general  business,  a  draft  on  New  York  for  collection.  On 
being  advised  by  their  correspondent  in  New  York  of  its 
payment  there,  they  paid  the  full  amount  of  the  draft  to 
one  of  the  bankrupts.  Held,  if  the  payment  to  the  bank^ 
rupt  was  made  in  good  faith,  without  reasonable  cause  on 
the  part  of  the  defendants  to  believe  that  the  bankrupts 
intended  to  make  therewith  any  fraudulent  payment  or 
preference,  that  the  defendants  were  not  liable  to  the 
assignees  in  bankruptcy  under  the  35th  sec.  of  the  statute. 

The  case  of  In  re  Butler,  4  Bankrupt  Kegister,  U. 
District  Court,  Mass.  302,  has  a  strong  bearing  upon  this 
case.  There  Butler,  the  debtor,  owed  Mr.  Cushman  $1,586 
on  a  note  for  goods  sold  about  two  years  before  the  trans- 
action which  was  impeached,  on  which  small  payments  had 
been  made  from  time  to  time.  Cushman  asked  for  pay-^ 
ment,  and  Butler  said  he  could  not  make  it  unless  he  could 
borrow  the  money.    Kimball,  a  clerk  or  partner  of  Cush- 
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man,  then  suggested  to  Mendell,  the  petitioner,  that  he 
might  invest  his  money  to  advantage  on  a  mortgage  of 
Butler's  stock,  and  to  Butler  that  the  petitioner  v^^ould 
probably  lend  him  the  money.  He  brought  the  parties 
together,  and  the  petitioner  agreed  to  lend  Butler  $1,G00. 
The  mortgage  was  given  in  July,  1870,  and  the  money  lent 
in  Cushman's  place  of  business,  and  Kimball  lent  the  peti- 
tioner $600  to  make  up  the  sum.  Butler  paid  over  the 
money  to  Cushman  in  settlement  of  the  old  note,  but  the 
payment  was  not  shewn  to  have  been  made  in  the  presence 
of  the  petitioner,  or  that  in  fact  he  was  fully  informed  of 
the  nature  of  the  transaction.  He  made  no  enquiry  into 
the  standing  or  condition  of  Butler's  affairs,  but  relied 
mainly  on  the  security  on  the  advice  of  Cushman  and 
Kimball.  Butler's  stock  was  attached  about  two  weeks 
after. 

The  Court  said :  "Upon  the  evidence  it  is  plain  that  the 
money  was  raised  for  the  express  purpose  of  paying  a  pre- 
existing debt,  and  the  intent  to  prefer  the  creditor  may  be 
fairly  inferred.  The  only  doubt  is,  whether  the  mortgagee, 
the  petitioner,  was  a  party  to  the  fraud  upon  the  statute  or 
was  kept  in  the  dark  by  his  friends.  There  is  evidence 
from  which  it  may  be  argued  that  he  must  have  under- 
stood the  scheme  unless  he  were  wilfully  blind ;  but  the 
assignee  relies  on  sec.  35  as  imposing  such  knowledge  upon 
him  by  operation  of  law  unless  he  made  diligent  enquiry. 
The  precise  point  of  law  in  this  case  is,  whether  a  yjerson 
advancing  money  to  a  trader  and  taking  security  from  him 
out  of  the  ordinary  course  of  business,  is  to  be  held  liable 
to  reconvey  the  security  if  the  only  fraud  intended  by  the 
debtor  is  the  payment  of  a  creditor  by  way  of  preference. 
It  is  possible  the  petitioner  Avas  hoodwinked  by  the  others, 
though  the  lorimd  facie  evidence  is  against  him ;  and  is 
not  met,  and  I  do  not  believe  the  truth  to  be  so.  The 
petition  was  thereupon  dismissed. 

The  case  of  Coates  v.  Joslin,  12  Grant  524,  is  also  in 
favour  of  the  defendants. 

When  Mr.  Brodie  was  asked :  "  Were  you  to  stand  in  the- 
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place  of  the  Consolidated  Bank  towards  the  Car  Com- 
pany ?  "  and  he  answered,  "  I  don't  know  that ;  I  did  it  at 
the  request  of  the  Consolidated  Bank,  but  I  did  it  only 
l)ecause  I  was  satisfied  the  security  was  good,"  in  place  of 
saying,  if  the  fact  were  so,  that  the  Standard  Bank  was 
not  to  stand  in  the  place  of  the  Consolidated  Bank  towards 
the  Car  Company,  but  that  he  was  making  a  new  and 
independent  agreement  solely  on  behalf  of  the  Standard 
Bank,  he  shewed  that  he  knew  the  Consolidated  Bank  was 
the  party  to  be  accommodated,  and  benefited  by  the  pro- 
posed arrangement,  and  that  he  knew  he  was  just  to  take 
its  place  towards  the  Car  Company ;  or,  at  any  rate,  he 
shewed  he  was  doubtful  whether  or  not  that  was  what  he 
was  to  do ;  and  when  he  said  he  inferred  the  arrangement 
was  for  the  convenience  of  the  Consolidated  Bank,  although 
Mr.  Turnbull  made  no  representation  to  that  effect,  that 
statement  is  just  a  corroboration  of  the  fact  that  he  must 
have  known  it  was  for  the  accommodation  of  the  bank  ;  or 
that  he  believed  it,  but  he  did  not  care  to  enquire  too  partic- 
ularly into  it. 

In  Dixon  v.  MucJcleston,  L.  K.  8  Ch.  155,  the  Lord 
Chancellor  said,  at  p.  160 :  "  There  may  be  omission  or 
negligence  equivalent  in  practical  effect  to  acts ;  because 
when  there  is  something  which  a  person  ought  to  do  and 
must  be  presumed  to  know  that  he  ought  to  do,  but  does 
not  do,  the  consequence  is  that  the  omission  may  be 
regarded  as  due  to  what  is  called  gross  or  wilful  negligence, 
which  is  equivalent  to  an  act." 

•I  refer  also  to  Maxiuell  v.  Burton,  L.  H.  17  Eq.  15,  and 
under  what  state  of  circumstances  fraud  or  gross  and 
wilful  negligence  will  be  imputed  to  a  party ;  and  to  the 
case  of  Hewitt  v.  Loosemore,  9  Hare  449. 

I  do  not  give  any  weight  to  the  argument  that  the  lease 
given  to  the  plaintiff  is  a  voluntary  lease,  because  I  do  not 
think  it  was  so.  The  amount  of  rent,  only  $5,  shews  that 
so  small  a  sum  was  not  the  value  of  the  premises.  But 
the  lease  was  not  made  as  a  beneficial  lease,  that  is  as  one 
from  or  out  of  which  the  tenant  was  to  make  a  profit ;  nor 
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was  it  a  lease  which  was  any  disadvantage  to  the  Car 
Wheel  Company.  The  true  consideration  for  the  making 
of  the  lease  was  not  the  $o  rent,  but  that  the  plaintiff 
might  have  the  legal  title  for  the  term  vested  in  him  in 
order  that  he  might,  for  the  benefit  and  accommodation  of 
the  Car  Wheel  Company,  be  able  to  give  a  receipt  to  them 
for  the  goods  which  were  stored  upon  it,  and  in  order  that 
he  might  have  an  independent  control  over  the  goods  which 
he  so  receipted. 

That  cannot  be  said  to  have  been  a  gratuitous  lease  or 
contract.  It  was  a  very  beneficial  one  to  and  for  the 
company,  and  if  it  cannot  be  impeached  upon  other 
grounds,  it  cannot,  in  my  opinion,  be  held  to  be  invalid 
because  it  is  gratuitous. 

Nor  do  I  see  any  reason  for  avoiding  the  lease  because 
it  was  made  for  the  purpose  of  giving  the  plaintiff  the 
rights  of  a  tenant  and  warehouseman  over  the  land  de- 
mised, and  of  enabling  him  to  store  goods  upon  it,  and  to 
grant  warehouse  receipts  in  respect  of  such  goods,  even 
although  it  was  made  to  meet  or  to  effectuate  a  sino^le 
transaction.  Of  course  I  am  considering  the  matter  as  free 
from  all  fraud  or  improper  dealing,  and  as  honestly  meant 
as  it  was  honestly  acted  upon. 

What  is  there  to  prevent  a  warehouseman  taking,  in 
addition  to  his  ordinary  place  of  business,  a  lease  of  land 
for  the  purpose  of  storing  heavy  goods  upon  it  which  can- 
not conveniently  or  without  much  expense  be  put  upon 
his  ordinary  premises,  or  for  the  purpose  of  taking  in  store 
goods  already  upon  such  newly  acquired  land,  because  it 
would  be  too  expensive  to  remove  them  to  his  own  general 
business  place  ?  I  cannot  see  any  objection  to  it  in  law, 
nor  can  I  conceive  that  it  is  against  any  rule  of  commerce 
or  of  fair  dealing. 

It  was  also  argued  that  the  endorsement  of  the  warehouse 
receipt  was  void  because  it  was  not  made  under  the  cor- 
porate seal  of  the  company,  but  by  the  signature  of  the 
manager  and  president  of  the  company  in  the  name  of  the 
company. 
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It  is  a  sufficient  answer  to  such  an  objection  to  say  that 
the  assignee  in  insolvency  can  take  only  such  property  of 
the  debtor  to  which  the  debtor  has  both  an  equitable  and  a 
legal  title,  and  as  equity  would  not  regard  the  absence  of  a 
seal,  the  title  of  the  plaintiff  or  of  the  Standard  Bank 
could  not  be  impeached  for  that  cause. 

I  doubt  whether  the  transfer  of  the  receipt  can  be  valid 
at  law  when  made  by  a  corporate  body,  not  under  the  com- 
mon seal  of  the  corporation.  It  is  a  document  w^hich  is 
transferable  only  for  the  special  purpose  mentioned  in  the 
statute.  The  Consol.  Stat.  C.  ch.  54,  sec.  8,  and  the  81  Yic. 
ch.  11,  sec.  7, 13.,  speak  of  the  receipt,  &c.,  being  endorsed  to 
the  bank.  The  34  Vic.  ch.  5,  sec.  46,  D.,  speaks  of  the  bank 
acquiring  or  holding  any  such  receipt,  &;c.,  but  it  does  not 
say  w^hether  that  is  to  be  by  endorsement  or  otherwise. 

There  is  a  good  deal  to  be  said  on  the  subject,  and  many 
cases  bearing  upon  it,  which  it  would  be  necessary  to  con- 
sider before  determining,  but,  in  my  opinion,  it  is  not 
necessary  to  do  so  for  the  reason  before  given.  The 
infirmity,  if  it  be  one,  does  not  affect  the  plaintiff's  title, 
but  only  that  of  his  cestui  que  trust,  and  that  in  a  matter 
which  is  not  deemed  an  essential  in  a  Court  of  equity. 

If  the  plaintiff  has  a  legal  title,  good  as  against  the 
defendants,  they  were  not  obliged  by  reason  of  their  actual 
possession  of  the  goods  which  would,  in  that  case,  have  been 
wrongfully  taken  from  his  custody  by  the  defendants,  be 
compelled  to  resort  to  the  Insolvent  Court  for  his  remedy, 
under  section  125  of  the  Act. 

I  am  of  opinion,  for  the  reason  before  given,  that  the 
plaintiff  is  not  entitled  to  recover,  assuming,  as  I  have 
before  said,  that  the  title  of  the  Consolidated  Bank,  which 
the  Standard  Bank  represents,  is  to  be  determined  upon 
the  evidence  now  before  us,  and  cannot  be  bettered  by  any 
further  evidence.  If  it  can  be,  there  should  be  another 
trial  directed  for  that  purpose,  (a) 

{a)  The  plaintiff  declined  to  take  a  new  trial  on  payment  of  costs, 
which  the  Court  offered  to  give  ;  and  as  Mr.  Justice  Morrison  had  left 
the  Court  and  been  replaced  by  Mr.  Justice  Armour,  a  re-argument  was 
directed. 
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In  Hilary  term,  February  16,  1878,  M.  C.  Cameron,  Q.C., 
■and  J.  K.  Kerr,  Q.  C,  argued  the  case  for  the  plaintiff. 
Robinson,  Q.  C,  and  G.  Kerr  for  the  defendants. 

March  15,  1878.  Wilson,  J. — There  was  not,  in  my 
opinion,  anything  further  said  tlian  had  been  said  before, 
and  I  remain  of  the  same  opinion  I  had  before  formed, 
that  the  rule  should  be  made  absolute  to  enter  a  ver- 
dict for  the  defendants. 

Harrison,  C.  J.,  concurred. 

Armour,  J.,  concurred,  and  expressed  great  doubt  as  to 
whether  Milloy  quoad  the  ground  where  the  property 
mentioned  in  the  receipt  was,  was  a  warehouseman  or 
J^eeper  of  a  yard. 

Rule  absolute. 
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Frey  V.  The  Mutual  Fire  Insurance  Company  of 
THE  County  of  Wellington. 

Fii^e  insurance — Arson — New  trial — Statutory  conditions — Premium  note — 
Assignment— Notice— 36  Vic.  ch.  44,  sec.  32,  0.,  39  Vic.  ch.  24,  0. 

Where,  in  an  action  on  a  fire  insurance  policy,  the  jury  find  against  the 
defendants  on  a  plea  of  arson,  the  Court  will  not,  in  its  discretion,  grant 
a  new  trial,  unless  the  evidence  so  preponderates  in  favour  of  the  truth 
of  the  charge  as  to  evince,  as  it  were,  a  determination  on  the  part  of  the 
jury  not  to  give  effect  to  the  law. 

A  resolution  was  passed  by  the  defendants,  a  Mutual  Insurance  Company, 
for  an  assessment  for  the  year  on  policies  in  force  during  the  whole  or 
any  part  of  the  year  ending  31st  December,  1876,"  not  stating  in  words 
that  it  was  on  the  premium  notes  of  such  policies,  but  it  appeared  that 
the  assessment  was  in  fact  on  such  premium  notes,  and  was  based  on  a 
scale  of  rates  varying  according  to  the  period  of  the  year  when  the  policy 
was  taken.  The  rate  on  this  policy  was  three  per  cent.,  but  in  the  only 
notice  proved  the  rate  charged  was  six  per  cent. 

Held,  that  the  assessment  was  valid,  but  the  notice  insufficient;  and  that 
the  nonpayment  of  such  assessment  therefore  formed  no  defence. 

Held,  also,  that  an  insurance  company  cannot  set  up  against  the  insured^ 
statutory  conditions  contained  in  the  schedule  to  39  Vic.  ch.  24,  0., 
unless  such  conditions  are  printed  on  the  policy  as  directed  by  the  Act. 
The  company,  therefore,  were  not  allowed  to  set  up  one  of  these  condi- 
tions, No.  10  (g),  exempting  the  defendants  from  liability  where  more 
than  five  gallons  of  coal  oil  are  kept  on  the  insured  premises  without: 
their  permission. 

Held,  that  where  there  are  conditions  on  the  policy,  other  than  the 
statutory  conditions,  which  are  not  printed  thereon,  the  policy  as  against 
the  mmred  must  be  read  as  if  without  conditions.  Held,  therefore,  that 
the  company  cou'd  not  set  up  a  condition  on  the  policy  which  provided 
that  the  loss  should  not  be  deemed  payable  until  three  months  after  the 
receipt  of  the  proofs  of  loss. 

No.  16  of  the  statutory  conditions,  provided  that  the  lops  should  not  be  pay- 
able until  thirty  days  after  completion  of  the  proofs,  un)es8  otherwise- 
provided  by  statute  or  the  agreement  of  the  parties  ;  and  it  was  argued- 
that  the  contrary  was  here  provided  both  by  statute  and  agreement ;  but 
held,  otherwise,  the  statutory  conditions  not  being  printed  on  the  policy... 

Under  the  terms  of  this  policy,  a  mutual  insurance  one,  the  losses  were 
only  to  be  paid  within  three  months  after  due  notice  given  by  the  insured? 
according  to  the  provisions  of  the  Act,  36  Vic.  ch.  44,  sec.  52,  0.,  re- 
lating to  Mutual  Insurance  Companies. 

Held,  this  defence  could  not  be  set  up,  for  1,  There  was  no  plea  framed 
under  that  section  ;  and  2,  The  operation  of  the  section  depended  on  the 
policy  calling  for  proof  of  loss,  which  this  policy  did  not  do. 

Action  on  a  policy  of  insurance  against  fire,  dated  11th 
October,  1876,  commencing  at  noon  on  the  26th  Septem- 
ber, 1876,  and  ending  at  noon  on  the  26th  September,, 
1879,  to  the  amount  of  $2,000,  on  the  property  of  the^ 
insured,  that  is  to  say,  his  goods  in  store  on  lot  4,  Hastings' 
survey,  south  side  of  King  street,  in  the  village  of  CrosshilL 
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The  declaration,  after  setting  out  the  policy,  contained 
an  averment  that  the  policy  was  made  and  issued  after  the 
passing  and  coming  into  force  of  the  Fire  Insurance  Act  of 
1876,  and  was  subject  to  the  enactments  and  provisions  of 
the  said  Act,  and,  as  against  the  defendants,  to  the  statu- 
tory conditions  set  forth  in  the  schedule  to  the  said  Act, 
without  any  variations  and  additions;  and,  as  against  the 
plaintiff,  the  said  policy  was  not  subject  to  the  statutory 
conditions,  or  any  other  conditions,  and  the  statutory  con- 
ditions could  not  be  deemed  a  part  of  the  policy  as  against 
the  plaintiff,  because  the  statutory  conditions  set  forth  in 
the  said  schedule  were  not  printed  on  the  said  policy  as 
required  by  the  said  Act. 

The  declaration  then  averred  a  loss  by  fire  on  the  20th 
of  May,  1877,  to  the  amount  of  $1,300 :  that  the  plaintiff 
v^as  interested  in  the  loss,  and  forthwith  after  the  fire,  that 
is  to  say,  on  the  22nd  of  May,  1877,  the  plaintiff,  pursuant 
to  No.  12  of  the  statutory  conditions,  gave  notice  in  writ- 
ing of  the  fire,  loss  and  damage  to  the  defendants ;  and 
thereafter,  and  before  the  commencement  of  this  action, 
and  as  soon  after  the  loss  as  practicable,  the  plaintiff  de- 
livered to  the  defendants  certain  statements  and  accounts 
of  his  said  loss,  which  statements  and  accounts  the  plaintiff 
believed  to  be  a  sufficient  compliance  with  the  conditions,  if 
any  there  be,  of  the  said  policy  ;  and  subsequently,  on  ord  of 
July,  1877,  having  been  informed  by  the  defendants  that 
the  statements  and  accounts  were  not  by  them  considered 
to  be  sufficient,  the  plaintiff  delivered  to  the  defendants  as 
particular  an  account  of  his  loss  as  the  nature  of  the  case 
would  permit,  and  then  furnished  to  the  defendants  all  the 
accounts  and  certificates  required  by  the  conditions,  if  any, 
on  the  policy ;  and  that  if  the  conditions,  if  any,  on  the 
policy  as  to  the  proof  to  be  given  to  the  defendants  of  the 
occurrence  of  the  fire  should  be  held  to  be  binding  on  him 
and  not  to  have  been  strictly  complied  with,  it  was  by 
mistake  of  the  plaintiff,  and  not  otherwise,  that  such  last 
mentioned  conditions  have  not  been  complied  with :  that 
the  various  statements  or  proofs  of  loss  were  given  in  good 
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faith  by  or  on  behalf  of  the  plaintiff ;  and  that  the  defen- 
dants did  not,  in  any  manner,  within  a  reasonable  time,  or 
at  any  time  after  receiving  such  statements  or  proofs,  notify 
the  plaintiff  in  writing  that  such  statements  or  proofs  were 
objected  to,  and  what  were  the  particulars,  if  any,  in  which 
the  same  were  alleged  to  be  defective  :  that  the  defendants' 
board  of  directors,  at  a  meeting  held  on  the  4th  of  July, 
1877,  by  a  resolution  of  the  board  duly  issued,  expressly 
refused  to  pay  the  claim  of  the  plaintiff,  without  giving  in 
such  resolution  any  reason  for  such  refusal ;  and,  save  as 
aforesaid,  all  conditions  were  fulfilled,  and  all  things  hap- 
pened, and  all  times  elapsed  necessary  to  entitle  the  plain- 
tiff to  receive  and  be  paid  the  amount  of  his  loss  and 
.  damage,  yet  defendants  have  not  paid  the  same. 

The  defendants  pleaded  several  pleas. 

The  first  denied  the  policy,  and  the  second  the  loss. 

The  third  denied  the  giving  of  due  notice,  the  delivery 
of  statements  and  accounts  of  his  loss,  the  delivery  of  a 
particular  account  as  required  by  the  conditions  of  the 
policy,  and  concluded  as  follows  :  "  The  defendants  further 
say,  that  the  plaintiff's  non-compliance  with  the  conditions 
of  the  policy  was  not  by  mistake  of  the  plaintiff,  and  the 
defendants  traverse  all  allegations  made  for  the  purpose  of 
relieving  or  excusing  the  non-compliance  with  the  statu- 
tory conditions  in  respect  of  proof  of  the  alleged  loss. 

The  fourth  plea  was  a  simple  traverse  of  the  delivery  of 
a  particular  account  of  the  loss  as  required  by  the  condi- 
tions of  the  policy. 

The  fifth  plea  alleged  that  the  policy  was  made  and 
issued  subject  to  a  condition  that  the  loss  should  not  be 
payable  until  three  months  after  the  receipt  by  the  defen- 
dants of  the  proofs  of  such  loss,  to  be  furnished  by  the 
plaintiff  to  the  defendants ;  and  averred  the  delivery  of 
the  proofs  on  the  3rd  of  July,  1877,  and  that  less  than 
three  months  elapsed  before  the  commencement  of  this 
suit. 

The  sixth  plea  alleged  that  the  defendants  were  a  mutual 
insurance  company,  incorporated  under  the  laws  of  the 
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Province,  in  force  in  the  Province  of  Ontario,  relating  to 
Mutual  Insurance  Companies;  and  that  the  policy  was 
issued  to  the  plaintiff  as  a  member  of  the  defendants' 
-company,  and  contained  a  number  of  conditions  which  it 
.set  out  in  words,  and  including  among  them  the  condi- 
tion as  to  the  three  months  for  payment  after  proof  of  loss; 
and  concluded  by  an  averment  that  the  action  was  brought 
before  the  expiry  of  the  said  period  of  three  months. 

The  seventh  plea,  after  averring  that  the  defendants' 
were  a  mutual  insurance  company  as  in  the  previous  plea 
.alleged,  and  that  the  plaintiff  v^as  a  member  of  the  defen- 
dants' company,  alleged  the  giving  by  plaintiff  of  a  pre- 
mium or  deposit  note  to  the  defendants  for  the  insurance, 
-an  assessment  before  the  loss  of  $12  on  the  premium  note, 
notice  of  the  assessment  to  the  plaintiff  on  the  12th  of 
Pebruary,  1877,  that  such  assessment  became  payable  in 
thirty  days  after  notice  mailed  to  the  plaintiff,  non-pay- 
ment within  the  thirty  days,  both  of  which  periods  elapsed 
before  the  loss,  nor  did  the  plaintiff  at  any  time  pay  the 
said  assessment,  whereby  and  by  force  of  the  statute  in 
that  behalf  the  policy  became  and  was  null  and  void. 

The  eighth  plea  was  arson. 

The  ninth  plea  averred  that  at  the  time  of  the  loss  there 
was  stored  and  kept  by  the  plaintiff,  without  the  permis- 
sion in  writing  of  the  defendants,  in  the  building  con- 
taining the  property  assured  a  much  greater  quantity  than 
five  gallons  of  coal  oil,  contrary  to  a  condition  printed  on 
the  policy  pursuant  to  the  statute  in  that  behalf 

The  plaintiff  took  issue  on  all  the  pleas  of  the  defendants 

The  action  was  tried  before  Morrison,  J.,  and  a  jury,  at 
the  last  Fall  Assizes  for  the  county  of  Waterloo. 

The  application  for  the  insurance  was  made  on  the  26th 
of  September,  1876,  was  in  w^riting,  and  described  the 
applicant  as  "Jacob  Prey,  of  Crossbill,  in  the  county  of 
Waterloo." 

There  was  a  post  office  at  Crossbill,  and  there  was  nothing 
to  shew  on  the  face  of  the  application  that  the  applicant 
had  any  other  post  office  than  Crossbill  post  office. 
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The  application  had  at  the  head  of  it  the  words :  "  Re- 
newal policy  No.  8104,  dated  26th  of  September,  1873." 

The  policy  was  issued  on  the  11th  of  October,  1876,  and 
was  as  described  in  the  declaration,  and  in  consideration  of 
the  deposit  by  the  plaintiff  with  the  defendants  of  a 
premium  note  for  $200. 

There  were  twenty-two  conditions  endorsed  on  it,  but 
these  were  not  the  statutable  conditions  or  variations  of 
statutable  conditions  made  necessary  by  89  Vic.  ch.  24,  0., 
which  took  effect  on  the  1st  of  July,  1876. 

On  the  27th  of  December,  1876,  the  directors  of  the 
defendants  levied  a  scale  of  rates  "  on  policies  in  force 
during  the  Avbole  or  any  part  of  the  year  ending  the  31st 
of  December,  1876,"  and  not  in  words  "on  the  premium 
notes  "  of  such  policies. 

They  provided  that  policies  in  force  for  the  whole  year 
were  to  be  assessed  at  six  per  cent.  A  similar  per  centage 
was  imposed  on  policies  taken  between  the  1st  of  January 
and  the  27th  of  July.  A  rate  of  only  four  per  cent,  was 
imposed  on  policies  taken  between  the  27th  of  July  and 
the  8th  of  September.  And  a  still  less  rate  (three  per 
cent.)  on  policies  issued  between  the  8th  of  September  and 
the  18th  of  October. 

Notice  in  writing  of  this  rate  was  said  to  have  been  sent 
in  Februar}^,  1877,  to  all  policy-holders  affected,  including 
the  plaintiff,  but  the  plaintiff  denied  that  he  received  the 
notice. 

It  was  not  shewn  that  the  notice  had  been  mailed  to  the 
plaintiff  at  Crossbill  post  office.  It  rather  appeared  that 
the  notice  was  mailed  to  him,  addressed  to  St.  Clemens 
post  office. 

The  notice,  according  to  the  copy  put  in  at  the  trial, ^ ' 
apprized  the  plaintiff  that  he  was  called  upon  to  pay  six 
per  cent,  assessed  on  his  premium  notes,  and  amounting  to 
$18.00  on  policies  Nos.  8879  and  10362. 

The  policy  sued  on  was  No.  10362.    It  was  said  that  the 
plaintiff  had  effected  the  prior  policy  No.  8879  on  the 
building  for  $1000,  but  it  was  not  proved  and  the  date  of ' 
it  was  not  shewn. 
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The  notice,  although  dated  February,  1877,  required 
payment  of  the  rate  at  the  office  of  Mr.  A.  Casey,  New 
Hamburg,  on  24th  February,  1877. 

Mr.  Casey  swore  that  in  April,  1877,  he  spoke  to  the 
plaintiff  about  the  assessment,  and  asked  for  payment,  but 
this  was  denied  by  the  plaintiff. 

The  fire  took  place  about  ten  o'clock  on  the  night  of 
•21st  May,  1877. 

There  were  many  circumstances  attending  the  fire  which 
were  suspicious. 

The  plaintiff  before  and  at  the  time  of  the  fire  was  much 
involved  in  debt,  business  was  dull,  and  he  had  been  heard 
to  say  that  rather  than  give  up  the  place  he  would  reduce 
it  to  ashes. 

Shortly  before  the  fire  was  discovered,  it  was  proved 
that  the  plaintiff  and  another  person  had  been  seen  leaving 
the  place,  but  this  was  explained  by  the  plaintiff  and  the 
person  who  was  in  his  company. 

The  plaintiff  admitted  that  he  had  been  at  the  place 
shortly  before  the  fire  for  a  lawful  purpose  which  he 
described,  and  left  a  lamp  burning,  which  he  supposed  had 
burst  and  caused  the  fire. 

There  was  evidence  that  the  plaintift'  kept  more  than 
five  gallons  of  coal  oil  on  the  premises,  that  the  smoke  was 
dense  and  black,  and  that  the  fire  spread  very  rapidly. 

On  the  day  after  the  fire  the  plaintiff  notified  the  defen- 
dants of  his  loss,  and  they  sent  a  person  to  assist  him  to 
take  stock  in  order,  if  possible,  to  arrive  at  the  amount  of 
the  loss. 

The  plaintiff,  in  June,  1877,  by  his  solicitors  made  a 
demand  upon  the  company  for  the  payment  of  his  loss,  but 
this  was,  by  letter,  dated  6th  June,  1877,  signed  by  the 
secretary  of  the  company,  refused : 

1.  Because  of  the  non-payment  of  the  assessment. 

2.  Because  the  circumstances  attending  the  fire  were 
such  as  to  lead  the  company  to  the  belief  that  the  fire  Avas 
not  accidental. 

The  solicitors  of  the  plaintiff,  by  letter,  dated  26th  June^ 
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1877,  insisted  upon  payment  in  accordance  with  the  proof 
papers  previously  sent  by  the  plaintiff. 

The  defendants,  by  letter,  dated  29th  June,  1877,  signed 
by  their  secretary,  denied  that  any  proof  papers  had  been 
received,  and  intimated  that  if  the  plaintiff  supposed  he  had 
any  claim  "  he  had  better  send  in  the  papers,"  so  that  they 
might  be  submitted  to  the  board  of  directors,  which  would 
meet  on  the  following  Wednesday. 

The  necessary  proof  papers  were  thereupon  furnished  by 
the  plaintiff  to  the  secretary  of  the  company  on  the  2nd  of 
July,  1877. 

The  secretary  of  the  company,  by  letter,  dated  the  18th 
of  July,  1877,  informed  the  solicitors  of  the  plaintiff  that 
the  proof  papers  had  been  submitted  to  the  board  of  direc- 
tors at  their  meeting  on  the  4th  of  July,  1877,  when,  after 
being  duly  examined,  "it  was  moved,  seconded,  and 
resolved  that  the  said  claim  be  not  paid." 

The  writ  in  this  action  was  thereupon  issued  on  the 
23rd  of  August,  1877. 

The  learned  Judge  in  his  charge  drew  the  attention  of 
the  jury  to  the  various  issues,  and  told  them  that  the  prin- 
cipal issues  for  their  decision  were  those  raised  by  the 
seventh,  eighth,  and  ninth  pleas.  He  asked  the  jury,  what- 
ever their  finding  might  be,  to  assess  the  damages,  except 
in  the  event  of  their  finding  the  plaintiff  guilty  of  arson. 
He  thought  the  plaintiff  was  entitled  to  a  verdict  on  all 
the  issues  except  the  three  mentioned.  He  submitted  to 
the  jury  three  questions,  which  with  their  answers  are 
subjoined  : 

1.  Was  the  place  wilfully  set  fire  to  by  the  plaintiff? 
Ans.  JS^o. 

2.  Was  the  notice  of  the  assessment  mailed  to  the 
plaintiff's  proper  address  ?    Ans.  Yes. 

3.  Was  there  more  than  five  gallons  of  coal  oil  kept  by 
the  plaintiff  on  the  premises  at  the  time  of  the  fire  ?  Ans. 
Yes. 

They  assessed  the  plaintiff's  damages  at  S700. 

The  learned  Judge  thereupon  entered  a  verdict  for  the 
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plaintiff  and  $700  damages  on  the  first  six  issues,  and  on 
the  eighth  issue ;  and  for  the  defendants  on  the  seventh  and 
ninth  issues,  reserving  leave  to  the  defendants  to  move  to 
enter  the  verdict  for  them  on  the  fifth  and  sixth  issues,  and 
also  reserving  leave  to  the  plaintiff  to  move  to  enter  the 
verdict  for  him  on  the  seventh  and  ninth  issues. 

In  Michaelmas  Term,  November  21,  1877,  cross  rules 
were  obtained. 

Guthrie,  Q.C.,  for  the  defendants,  obtained  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  the  verdict  entered  for 
the  plaintiff,  as  to  the  fifth  and  sixth  pleas,  should  not  be 
set  aside  and  a  verdict  entered  for  the  defendants  on  the 
said  pleas  or  either  of  them,  pursuant  to  leave  reserved  ; 
or  to  set  aside  the  verdict  on  the  eighth  plea,  and  for  a 
new  trial,  on  the  ground  that  the  verdict  was  against  the 
evidence  and  the  weight  of  evidence  and  the  charge  of  the 
learned  Judge  who  tried  the  action. 

W.  H.  Bowlhy,  for  the  plaintiff, obtained  a  rule  calling  on 
the  defendants  to  shew  cause  why  the  verdict  for  the  defen- 
dants on  the  seventh  and  ninth  issues  should  not  be  set  aside, 
and  entered  for  the  plaintiff,  pursuant  to  leave  reserved  at 
the  trial,  or  why  the  verdict  should  not  be  set  aside  and  a 
new  trial  had  between  the  parties,  on  the  grounds  that  no 
valid  assessment  was  proved  at  the  trial :  that  by  the  resolu- 
tion of  the  defendants'  board  making  the  assessment  only 
three  per  cent,  was  declared  upon  the  policy  declared  on 
(which  was  dated  after  the  8th  of  September,  1876),  while  the 
notice  of  assessment  demanded  six  per  cent.,  and  the  notice 
made  the  assessment  due  about  fourteen  days  after  it  was 
mailed,  instead  of  thirty  days  as  required  by  the  statute, 
and  made  it  payable  at  New  Hamburg  without  authority 
from  the  directors  or  the  plaintiff;  and  said  resolution 
erroneously  directed  the  assessment  to  be  made  on  the 
sums  insured  instead  of  upon  the  premium  notes,  and  there 
was  no  condition  such  as  set  forth  in  the  ninth  plea 
printed  upon  the  policy  as  alleged  in  that  plea,  the  same 
not  having  been  printed  on  such  policy  under  the  heading^ 
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Statutory  conditions  "  pursuant  to  "  the  Fire  Insurance 
Policy  Act,  1876,"  and  the  said  policy  was  not,  as  against 
the  plaintiff,  subject  to  the  statutory  condition  pleaded  in 
the  ninth  plea. 

During  the  same  term,  December  5,  1877,  both  rules 
were  argued  together. 

if.  C.  Cameron,  Q.C.,  and  W.  H.  Boiulhy,  shewed  cause 
to  the  defendants'  rule  and  supported  the  plaintiff's. 
The  policy  was  issued  after  89  Vic.  ch.  24,  0.,  without 
having  endorsed  upon  it  the  statutable  conditions  as  directed 
by  that  Act,  and  must  be,  as  against  the  plaintiff,  read  as  a 
policy  without  conditions,  in  which  event  the  verdict  for 
the  plaintiff  is  rightly  entered  for  the  plaintiff  on  the  fifth 
and  sixth  issues,  and  ought  to  be  entered  for  the  plaintiff 
on  the  ninth  issue.  The  plaintiff  is  entitled  to  the  verdict 
on  the  seventh  issue,  because  the  assessment  could  only 
have  been  three  per  cent,  on  plaintiff's  premium  note,  and 
no  proper  notice  of  that  was  sent  to  him  as  the  statute 
directs.  It  is  not  usual  to  grant  a  new  trial  where  the  plea 
is  arson,  and  the  verdict  is  against  the  plea,  and  no  new 
trial  should  be  granted  on  that  ground  in  this  case. 

Robinson,  Q.  C,  and  Guthrie,  Q.  C,  contra.  The  policy 
should  be  deemed  and  taken  as  if  containing  the  statutory 
conditions,  and  among  these  will  be  found  one,  No.  10  (^), 
against  having  more  than  five  gallons  of  coal  oil  on  the 
premises,  and  this  entitles  the  defendants  to  the  verdict  on 
the  ninth  plea.  The  assessment  was  valid.  The  insurance 
was  in  force  for  the  whole  year,  but  the  policy  was  a  second 
policy  on  the  same  risk.  It  was  sufficiently  notified  to  the 
plaintiff.  But  under  any  circumstances  the  defendants  are 
entitled  to  a  verdict  on  the  fifth  and  sixth  pleas,  for  these 
are  good  pleas  under  the  Stat.  36  Vic.  ch.  46,  sec.  52,  0.,  inde- 
pendently of  the  conditions  endorsed  on  the  policy.  There 
should  be  a  new  trial  on  the  plea  of  arson»  They  cited  the 
following  cases :  Gould  v.  British  America  Ins.  Co.,  27 
U.  C.  R.  473;  Hatton  v.  The  Provincial  Ins.  Co.,  7 
C.  P.  555 ;  Green  v.  The  Beaver  and  Toronto  Mutual 
Fire  Ins.  Co.,  34  U.  C.  R.  78 :  Abrahams  v.  The  Agricul- 
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tural  Mutual  Ass.  Association,  40  U.  C.  R  175  ;  Smith  v. 
The  Mutual  Ins.  Co.  of  Clinton,  27  C.  P.  441,  444 ;  Lyons 
V.  The  Globe  Mutual  Ins.  Co.,  27  C.  P.  5G7,  28  C.  P.  G2. 

March  15,  1878.  Harrison,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

We  were  much  pressed  during  the  argument  by  counsel 
for  the  defendants  to  make  absolute  the  rule  for  a  new 
trial  on  the  plea  of  arson. 

After  some  consideration,  we  offered  to  make  the  rule 
absolute  for  a  new  trial  on  terms  which,  after  last  Michael- 
mas term,  were  communicated  to  the  defendants,  but  which 
they  are  unable  to  accept. 

We  must  how  decide  whether  we  ought  to  do  so,  on  the 
ground  that  the  verdict  is  contrary  to  evidence  and  the 
w^eight  of  evidence. 

The  charge  of  arson  made  against  the  plaintiff  is  not 
only  one  involving  much  moral  turpitude,  but  one  wdiich 
if  true  may  be  followed  by  serious  punitive  consequences. 

If  Lord  Kenyon  was  right  in  his  view  of  the  law  in  Cook 
V.  Field,  3  Esp.  183,  134,  that  "where  a  defendant  justifies 
words  which  amount  to  a  charge  of  felony,  and  proves  his 
justification,  the  plaintiff  may  be  put  upon  his  trial  by  that 
verdict  without  the  intervention  of  a  grand  jury,"  there  is 
much  reason  for  requiring  strict  evidence  of  a  plea  w^hich 
charges  a  felony  and  for  not  interfering  with,  the  verdict  of 
not  guilty  on  such  a  plea. 

Whether  or  not  this  suggestion  of  Lord  Kenyon  be 
■well  founded— See  Rex  v.  Joliffe,  4  T.  R.  285,  293,  and 
Prosser  v.  Roive,  2  C.  &  P.  422,  note  h — the  Courts  usually 
call  for  strict  proof  on  such  an  issue,  and  display  much 
disinclination  to  interfere  with  the  verdict  of  acquittal, 
the  effect  of  which  would  be,  a.s  it  were,  to  put  the  person 
accused  a  second  time  on  his  trial  for  the  criminal  offence. 

In  Thurtell  v.  Beaumont,  1  Bing.  339,  wdiich  was  an 
action  against  an  insurance  company  to  recover  a  loss  by 
fire,  the  defence  being  arson,  the  Judge  directed  the  jury 
that,  in  order  to  their  finding  a  verdict  against  the  plain- 
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tifF,  they  ought  to  be  satisfied  that  the  crime  imputed  to 
him  was  as  fully  proved  as  would  justify  them  in  finding: 
him  guilty  of  the  criminal  charge  for  the  same  offence.  Aud- 
it was  held  that  the  direction  was  right. 

In  Chalmers  v.  SJiacJcell  et  at.,  6  C.  &  P.  475,  where  the 
action  was  for  a  libel  imputing  crime,  and  there  was  a  plea 
of  justification,  Tindal,  C.  J,,  delivered  a  similar  charge. 

This  was  also  the  opinion  of  Denman,  C.  J.,  in  Willmetf 
V.  Harmer  et  at.,  8  C.  &  P.  695,  a  similar  action  to  the  last 
with  a  similar  plea. 

In  Vaughton  v.  The  London  and  North- Western 
W.  Co.,  L.  R.  9  Ex.  93,  in  an  action  against  carriers 
for  the  plaintift's  goods,  upon  an  issue  that  the  loss- 
arose  from  the  felonious  act  of  the  defendants'  servants,  it 
was  held  sufficient  to  prove  facts  to  render  it  probable  that 
the  felony  was  committed  by  some  one  or  other  of  the 
defendants'  servants,  without  giving  such  evidence  as  would 
convict  any  particular  servant ;  but  this  decision  was  dis- 
approved of  in  McQueen  v.  Great  Western  R.  W.  Co.,  L. 
10  Q.  B.  569. 

In  the  United  States  the  weight  of  authority  is  in  favour 
of  limiting  the  application  of  "  a  rule  which  was  originally 
adopted  in  favorem  vitce,  in  the  days  of  a  sanguinary  crimi- 
nal code,  to  cases  arising  on  the  criminal  docket" ;  and  "  no 
longer  to  sufier  it  to  obstruct  or  encumber  the  action  oF 
juries  in  civil  suits  sounding  in  damages" :  See  Ellis  v. 
Buzzell,  11  Am.  204 ;  Blaeser  v.  Mihvaukee  Mechanics'" 
Mutual  Fire  Ins.  Co.,  19  Am.  747;  Elliot  v.  VanBuren,  20 
Am.  668 ;  Jones  v.  Greaves,  Ih.  752 ;  JStna  Ins.  Co.  v. 
Johnson,  21  Am.  223.  But  in  Kane  v.  The  Hibernian 
Mutual  Fire  Ins.  Co.,  20  Am.  408,  the  Court,  after  an 
elaborate  review  of  the  authorities,  reached  a  conclusion  the 
same  as  established  in  England  by  the  old  case  of  Thurtell 
V.  Beaumont,  1  Bing.  339. 

The  latter  appears  to  be  the  rule  adopted  in  this  Pro- 
vince :  see  Richardson  v.  Canada  West  Farmers'  Fire  Ins.. 
Co.  17  C.  P.  341. 

At  a  very  early  period  in  the  history  of  the  Province  it 
was  said  that  "  when  the  party  charged  has  been  acquitted. 
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after  a  full  investigation,  the  evidence  against  him  should 
be  conclusive  before  the  Court  could  properly  subject  him 
to  answer  the  charge  a  second  time  :  Wilson  v.  Hill,  5  0.  S. 
56-57. 

At  a  later  but  still  early  period  the  Court  said,  "  in  cases 
of  this  kind  we  should  with  difficulty  grant  a  second 
chance  to  the  party  urging  such  a  defence"  :  Wallbridge 
et  al  v.  Follett,  2  U.  C.  K  280,  281. 

In  the  comparatively  modern  case  of  Edgar  v.  Newell, 
24  U.  C.  R.  215,  218,  it  was  said  that,  "  it  is  not  usual  to 
put  a  plaintiff  deliberately  charged  with  fraud  or  felony 
in  a  civil  action  twice,  as  it  were,  upon  his  trial." 

In  Gould  V.  The  British  America  Fire  Ins.  Co.,  27 
U.  C.  R.  473,  479,  it  was  said,  "  We  do  not  on  the  whole 
see  our  way  to,  as  it  were,  again  putting  the  plaintiff  on  his 
trial  for  this  serious  charge."  (arson.) 

In  McMillan  v.  The  Gore  District  Mutual  Fire  Ins.  Co., 
21  C.  P.  123,  125,  it  is  said,  "  It  is  sufficient  to  say  that 
there  is  no  rule  on  the  subject  so  inflexible  as  to  govern  a 
case  like  this."  (arson) ;  and  a  new  trial  was  ordered,  costs 
to  abide  the  event. 

The  conclusion  to  be  drawn  from  the  cases  is  that,  while 
the  Court  has  the  power  in  the  exercise  of  discretion  to 
grant  a  new  trial  in  such  a  case,  the  discretion  is  not  one 
to  be  exercised,  except  where  the  evidence  so  prepon- 
derates in  favour  of  the  truth  of  the  charge  as  to  evince,  as 
it  were,  a  determination  on  the  part  of  the  jury  not  to  give 
effect  to  the  law. 

While  of  opinion  that  if  a  verdict  had  been  found  against 
the  plaintiff  on  the  plea  of  arson  in  this  case,  we  would  not 
have  set  it  aside,  we  are  unable  to  say  that  the  facts  indi- 
cating guilt  are  so  strong,  or  the  inferences  to  be  drawn 
from  them  so  irresistible  as  to  have  made  it  the  absolute 
duty  of  the  jury  to  have  found  such  a  verdict. 

We  therefore  decline  to  grant  a  new  trial  on  the  plea 
of  arson. 

We  shall  now  examine  the  remaining  pleas  on  which  the 
defendants  rest  their  right  to  defeat  the  action. 

15 — VOL.  XLIII  U.C.R. 
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We  shall  first  consider  the  two  pleas  on  which  the  ver- 
dict has  been  entered  for  the  defendants.  These  are  the 
seventh  and  ninth  pleas. 

The  seventh  plea  is  the  one  which  sets  up  the  non-pay- 
ment of  the  assessment  made  in  February  on  the  premium 
note  of  the  plaintiff,  to  wit,  to  the  amount  of  $12,  of  which, 
it  is  alleged,  due  notice  was  duly  mailed  to  the  plaintiff 
more  than  thirty  days  before  the  loss,  and  which  was  not 
paid  at  the  time  of  the  loss. 

This  plea  is  framed  under  the  provisions  of  the  statute 
36  Vic.  ch.  44,  0. 

Mutual  insurance  companies  are  authorized  to  accept 
premium  notes  of  the  insured  for  insurances,  such  notes  to 
be  assessed  for  the  losses  and  expenses  of  the  company  in 
the  manner  in  the  Act  provided  :  Sec.  41. 

Premium  notes  are  to  be  assessed  under  the  direction  of 
the  board  of  directors  at  such  intervals  from  their  respective 
dates,  for  "such  sums  as  the  directors  shall  determine,'' 
and  "  for  such  further  sums  as  they  shall  think  necessary 
to  meet  the  losses  and  other  expenditures  of  the  company," 
during  the  currency  of  the  policies  for  which  the  notes  are 
given,  and  in  respect  to  which  they  are  liable  to  assess- 
ment :  Sec.  43. 

The  assessment  must  always  be  "  in  proportion  to  the 
amount  of  the  notes  or  undertaking,  having  regard  to  the 
branch  or  department  to  which  their  policies  appertain  "  : 
Sec.  46. 

Power  is  also  given  to  the  directors  to  form  a  "  reserve 
fund":  Sec.  49. 

The  assessment  becomes  payable  "  in  thirty  days  after 
notice  of  such  assessment  shall  be  mailed  to  such  member, 
or  person  who  has  given  the  premium  note  or  undertaking, 
directed  to  his  post  office  address,  as  given  in  his  original 
application,  or  in  writing  to  the  secretary  of  the  company  "  : 
Sec.  43. 

If  the  assessment  "  be  not  paid  within  thirty  days  after 
the  day  on  which  the  said  assessment  shall  have  become 
due,"  the  policy  shall  be  void  as  respects  all  claim  for  losses 
occurring  during  the  time  of  such  non-payment :  Sec.  44, 
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A  notice  of  assessment  is  to  be  deemed  sufficient,  "  if  it 
embody  the  number  of  the  policy,  the  period  over  which 
the  assessment  extends,  the  amount  of  the  assessment,  the 
time  when  and  the  place  where  payable  "  :  Sec.  45. 

Two  things  are  necessary  under  the  foregoing  sections  to 
subject  the  person  insured  to  a  forfeiture  of  his  policy  for 
non-payment  of  assessment : 

1.  That  there  be  a  valid  assessment.  2.  That  there  be 
proper  notice  of  it  to  the  person  assessed. 

See  Atlantic  Mutual  Fire  Ins.  Co.  v.  Fitzpatrick,  2  Gray 
279 ;  Swamscott  Machine  Co.  v.  Parriclge,  25  N.  H.  369  ; 
Great  Falls  Mutual  Fire  Ins.  Co.  v.  Harvey,  45  N.  H.  292  ; 
York  County  Mutual  Fire  Ins.  Co.  v.  Boivden,  57  Maine 
2S6,  S.  C,  5  Benn.  290  ;  Planters  Ins.  Co.  v.  Cor)ifort,  50 
Missip.  662,  S.  C,  5  Benn.  611. 

If  we  should  be  of  opinion  that  either  of  these  things  is 
wanting,  we  must  decide  in  favour  of  the  validity  of  the 
policy  as  against  the  seventh  plea. 

It  is  not  enough  for  such  a  plea  to  aver  that  the  defen- 
dants lawfally  made  and  levied  an  assessment  on  the 
premium  note  to  an  amount  stated,  and  that  the  same 
remained  in  arrear  and  unpaid  for  more  than  thirty  days, 
whereby  and  by  force  of  the  statute  the  policy  became 
void :  Crowley  v.  The  Agricultural  Mutual  Ass.  Co.,  21 
C.  P.  567. 

Where  a  legal  assessment  is  averred,  it  is,  according  to  a 
recent  decision  of  the  Common  Pleas,  enough  for  the  plea 
to  aver  that  the  person  assessed  had  "  due  notice  "  of  the 
assessment,  without  stating  the  manner  in  which  the  notice 
was  given :  Smith  v.  Mutual  Ins.  Co.  of  Clinton,  27  C.  P. 
441 ;  but  in  the  absence  of  some  authorized  form  given  by 
statute  or  rule  of  Court,  this  mode  of  pleading  is  objection- 
able as  submitting  to  a  jury  a  question  of  law  instead  of  a 
matter  of  fact :  See  McKenzie  et  al.  v.  Deivan  et  at.,  36  U. 
C.  K  512,  529,  580. 

It  is  not  necessary,  after  the  happening  of  each  loss,  for 
the  company  to  compute  the  assessments  on  the  deposit 
notes  requisite  to  meet  the  particular  loss,  but  the  company 
may  adopt  some  general  mode  of  procedure  as  to  groups  of 
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losses  which  will  practically  attain  that  end  :  Neiv  England 
Mutual  Fire  Ins.  Co.  v.  Belknap,  9  Cush.  140. 

The  true  principle  of  the  assessment,  after  ascertain ment 
of  the  amount  needed  to  be  raised  (Ohio  Mutual  Ins.  Co, 
V.  The  Marietta  Woolen  Factory  Co.,  3  Ohio  348)  is  to 
ascertain  the  proportion  which  the  deposit  note  of  the  par- 
ticular member  liable  to  the  assessment  bears  to  the  deposit 
notes  of  all  the  members  liable  to  the  same  assessment, 
having  regard  to  the  branch  or  department  to  which  their 
policies  appertain  :  See  The  Herkimer  County  Mutual  Ins. 
Co.  Y.  Fuller,  14  Barb.  373  ;  Devendorf,  Receiver,  (&c.,  v. 
Beardsley,  23  Barb.  656. 

If  it  appear  that  the  end  has  been  attained  with  sub- 
stantial accuracy  by  the  mode  of  assessment  adopted,  the 
assessment  will  be  held  sufficient :  Marhlehead  Mutual  Fire 
Ins.  Co.  V.  Underwood,  3  Gray  210. 

The  insured  is  not  in  any  case  liable  for  an  assessment 
made  before  his  insurance  was  effected  or  premium  note 
given  :  Green  v.  The  Beaver  and  Toronto  Mutual  Fire 
Ins.  Co.,  34  U.  C.  K.  78. 

Where  the  company  has  consented  to  the  transfer  of  the 
policy  to  a  mortgagee,  a  notice  of  the  assessment  given 
only  to  the  mortgagor  will  not  invalidate  the  j)olicy  as 
against  the  mortgagee :  Guggisherg  v.  TheWaterloo  Mutual 
Fire  Ins.  Co.,  24  Grant  350. 

The  levy  and  acceptance  of  a  subsequent  assessment  may 
be  held  to  be  a  waiver  of  the  right  to  forfeit  the  policy  for 
non-payment  of  a  prior  assessment :  Smith  v.  The  Mutual 
Fire  Ins.  Co.  of  Clinton,  27  C.  P.  441.  Much  more  so  if  the 
acceptance  be  of  the  two  assessments :  Lyons  v.  The  Globe 
Mutual  Fire  Ins.  Co.,  27  C.  P.  567.  Payment  after  loss 
will  not  have  this  effect :  S.  C,  28  C.  P.  62,  64. 

It  is  argued  that  the  assessments  here  were  on  the  policy 
but  not  on  the  premium  notes  for  the  policies.  We  do  not 
accede  to  this  argument.  The  language  used  in  the  resolu- 
tion is  not  so  clear  as  it  might  have  been,  but  it  suffi- 
ciently appears  that  the  assessment  was  one  under  the  Act 
upon  the  premium  notes  of  the  policies  classified  according 
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to  date,  and  varying  in  amount  according  to  the  date.  The 
assessment  is  not  attacked  as  having  been  made  on  an  erro- 
neous principle,  or  for  an  excessive  amount.  We  may 
therefore  assume,  without  deciding  except  as  against  the 
particular  objection  raised,  that  the  assessment  is  a  valid 
assessment. 

Now  under  the  operation  of  this  assessment  the  premium 
note  of  the  plaintiff  for  the  policy  sued  on,  which  was  issued 
on  the  8th  of  October,  1876,  and  numbered  10,362,  would 
be  subject  only  to  an  assessment  of  three  per  cent,  or  $6. 

The  notice  sent  to  plaintiff,  supposing  it  to  have  been 
properly  sent  and  received,  was  of  an  assesment  "  on  pre- 
mium notes  8,879  and  10,362,"  and  was  made  up  at  the 
Tate  of  six  per  cent.,  or  $18  on  the  two  policies. 

One  of  the  things  made  necessary  by  sec.  46  to  the 
validity  of  the  notice  is,  "  the  amount  of  the  assessment." 

It  was  argued  that,  while  No.  10,362  is  the  number  of 
the  policy  sued  on.  No.  8,879  is  a  different  policy,  either  on 
real  estate,  or  a  policy  of  which  the  one  sued  upon  is  said 
to  be  a  renewal.  It  is  not  clear  on  the  evidence  which  is 
the  fact.  But  it  can  be  of  no  consequence  ;  for,  as  under 
the  resolution  making  the  assessment  on  notes  for  policy 
issued  "between  the  8th  September  and  the  18th  October, 
1876,"  is  only  "  three  per  cent.,"  a  demand  of  six  per  cent., 
because  of  some  earlier  policy,  is  the  demand  of  an  exces- 
sive amount,  and  cannot  be  upheld. 

We  are  therefore  of  opinion  that  the  verdict  entered  for 
the  defendants  on  the  seventh  plea  must  be  set  aside,  and  a 
verdict  entered  for  the  plaintiff. 

The  next  plea  upon  which  the  defendants  have  a  verdict 
is  the  ninth.  It  avers  that  the  policy  was  made  and 
issued  and  accepted  by  the  plaintiff  subject  to  a  condition 
'printed  thereon,  pursuant  to  the  statute  in  that  behalf,  in 
the  words  and  figures  following,  setting  out  the  condition, 
No.  10  (g),  of  the  statutory  conditions  in  the  schedule  to 
59  Vic.  ch.  24,  0.  There  is  no  such  condition  in  fact 
printed  on  the  policy,  but  the  contention  is  that  it  must, 
under  the  Fire  Insurance  Policy  Act  of  1876,"  be  deemed 
to  be  printed. 
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The  meaning  and  effect  of  that  Act  was  much  discussed 
in  Ulrich  v.  The  National  Ins.  Co.,  42  U.  C.  K  141.  My 
brother  Wilson  in  that  case,  at  p.  163,  expressed  the  opinion 
that  if  the  statutory  conditions  be  not  contained  in  or  upon 
the  policy  as  directed  by  the  Act,  they  are  not  to  be  deemed 
a  part  of  the  policy  as  against  the  insured.  Although  I 
thought  it  unnecessary,  in  the  view  which  I  took  of  that 
case,  to  decide  the  point,  and  after  mentioning  some  of  the 
arguments  for  and  against  such  a  construction,  said,  at  p^ 
153  :  "  If  insurance  companies  so  far  neglect  the  provisions 
of  a  public  Act  of  the  Legislature  as  in  no  manner  what- 
ever to  take  notice  of  them,  or  any  of  them,  in  the  policies 
they  issue,  they  must  not  complain  if,  as  against  the 
insured,  the  policies  should  be  held  to  be  policies  issued- 
without  conditions  of  any  kind." 

Subsequent  reflection  has  induced  me  to  concur  in  the 
opinion  expressed  by  my  brother  Wilson. 

We  therefore  hold  that  as  the  condition  on  which  the 
defendants  rely  in  the  ninth  plea  was  not  printed  on  the 
policy  as  a  statutory  condition,  with  or  without  variation,, 
the  verdict  in  favour  of  the  defendants  on  that  issue  must 
be  set  aside  and  entered  for  the  plaintiff. 

The  issues  remaining  on  which  the  defendants  claim  a 
verdict  are  the  fifth  and  sixth. 

These  depend  upon  conditions  to  which  the  policy  is 
alleged  to  be  subject,  to  the  effect  that  the  loss  is  not  to  be 
deemed  payable  "  until  three  months  after  the  receipt  of 
proofs  of  the  loss."  These  pleas  are  apparently  framed 
under  the  twelfth  and  thirteenth  conditions  endorsed  on 
the  policy,  but  these  conditions  are  very  different  to  the 
twelfth  and  sixteenth  of  the  statutory  conditions.  We 
ought  therefore,  as  against  the  insured,  to  read  the  policy 
as  if  without  these  or  any  other  conditions. 

It  is  in  the  power  of  an  insurance  company  to  contract 
to  pay  the  loss  without  conditions  of  any  kind  as  to  pre- 
liminary proofs.  This  is  the  ordinary  obligation  of  persons 
liable  to  make  good  losses  under  covenants  and  other  con- 
tracts  of  indemnity.    It  is  usual  however,  for  insurance? 
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companies  to  stipulate  that  there  shall  be  no  liabilit}^  until 
the  lapse  of  a  certain  time  after  the  receipt  of  preliminary 
proofs.  This  can  only  now  be  done  in  Ontario  in  the  man- 
ner pointed  out  by  "  The  Fire  Insurance  Policy  Act,  1876.'* 

The  defendants  have  not  for  some  reason  seen  fit  to 
print  on  their  policies  the  statutable  conditions  made  neces- 
sary by  that  Act.  They  must  therefore  take  the  conse- 
quence, which  is,  in  our  opinion,  that,  as  against  them,  their 
policy  is  one  without  conditions  of  any  kind. 

Attention  is  drawn  to  sec.  16  of  the  statutable  con- 
ditions, which  is  as  follows :  "  The  loss  shall  not  be  payable 
until  thirty  days  after  completion  of  the  proofs,  unless 
othemuise  j^'i'ovided  by  statute  or  agreement  of  the  jparties!^ 
and  it  is  argued  that  the  contrary  is  here  provided  both  by 
statute  and  the  agreement  of  the  parties. 

If  the  sixteenth  condition  and  other  statutory  condi- 
tions were  printed  on  this  policy  as  a  part  of  it,  we  would 
necessarily  have  to  consider  and  to  decide  as  to  the  meaning 
of  these  words  in  a  case  which  called  for  their  interjDreta- 
tion;  but  this,  owing  to  the  omission  to  print  the  statutory 
conditions,  is  not  in  our  opinion  such  a  case. 

Reliance,  however,  is  placed  on  the  words  of  the  policy^ 
as  follows :  "  The  said  losses  or  damage  to  be  estimated 
according  to  the  true  actual  value  of  the  property  at  the 
time  the  same  shall  happen,  and  to  be  paid  within  three 
months  after  due  notice  is  given  by  insured  according  to 
the  provisions  of  the  said  Act,"  meaning  36  Vic.  ch.  44,  sec. 
52,  0. ;  and  when  we  turn  to  that  enactment  we  find  the 
following :  "  In  case  of  any  loss  or  damage  by  fire  happen- 
ing to  any  member  upon  property  insured  with  the  com- 
pany, such  member  shall  give  notice  thereof  to  the  secretary 
of  the  company  forthwith,  and  the  proofs,  declarations, 
evidences,  and  examinations,  called  for,  by  or  under  the 
policy,  must  be  furnished  to  the  company  within  thirty 
days  after  said  loss,  and  upon  receipt  of  proofs  and  notice 
of  claim  as  aforesaid,  the  board  of  directors  shall  ascertain 
and  determine  the  amount  of  such  loss  or  damage,  and 
such  amount  shall  be  payable  in  three  months  after  the 
receipt  by  the  company  of  sucJo  lyroofs." 
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There  are  two  answers  to  the  argument  for  time  based 
on  the  reading  of  the  policy  and  this  section : 

1.  There  is  no  plea  framed  under  the  section. 

2.  The  operation  of  the  section  is  made  to  depend  upon 
there  being  a  policy  which  calls  for  proofs,  fee,  and  the 
plaintiff's  policy,  in  our  opinion,  is  not  such  a  policy. 

The  Fire  Insurance  Policy  Act  of  1876  applies  to  mutual 
as  well  as  to  other  insurance  companies.  It  is  an  Act  of 
the  Legislature,  subsequent  to  36  Yic.  ch.  44, 0.,  and  super- 
sedes the  latter  wherever  it  is  inconsistent  with  it. 

In  the  public  interest  it  is  necessary  that  all  fire  insurance 
policies  should  have  uniform  and  reasonable  conditions. 
Insurance  companies,  whether  mutual  or  otherwise,  which 
disregard  its  provisions,  must  suffer  the  penalty,  and  the 
penalty,  in  our  view,  is,  that  the  policy  must,  as  against 
them,  be  read  as  one  without  conditions  of  any  kind. 

In  Ulrich  v.  The  National  Ins.  Co.,  42  U.  C.  R.  161, 
where  it  was  argued  that  the  promise  was  controlled  by 
what  appeared  in  the  policy,  which  was  to  pay  after  "  the 
loss  shall  have  been  ascertained  and  proved  in  accordance 
with  the  terms  of  and  provisions  of  this  policy,"  we 
intimated  our  opinion  that  this  was  an  attempt  to  add  to 
or  vary  the  statutory  conditions  otherwise  than  in  the 
manner  indicated  by  the  statute,  and  so  was  nugatory. 

If  it  w^ere  left  in  the  power  of  an  insurance  company  to 
abstain  from  printing  the  statutory  conditions,  and  then 
insert  in  the  body  of  the  policy  conditions  as  to  payment, 
contrary  to  the  statutory  conditions,  the  effect  would 
be  to  permit  underwriters  to  vary  the  statutory  condi- 
tions otherwise  than  in  the  manner  directed  by  the  statute. 

Fully  recognizing  the  propriety  and  necessity  of  such 
legislation  as  contained  in  "  the  Fire  Insurance  Policy  Act, 
1876,"  it  is  our  duty  not  only  to  see  that  the  provisions  there- 
in contained  are  fully  carried  out, but  to  see  that  by  no  device 
the  praiseworthy  intention  of  the  Legislature  is  thwarted. 

The  verdict  entered  for  the  plaintiff  on  the  fifth  and 
sixth  pleas  is,  in  our  opinion,  rightly  entered  for  him. 
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The  result  is  that  the  plaintiff's  rule  will  be  made  abso- 
lute to  enter  the  verdict  for  him  on  the  seventh  and  ninth 
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Company. 

Insurance — Application  filled  up  hy  agent — Condition  as  to  being  the  agent 
of  insured — Buildings  witliin  100  feet — Lumber  on  premises — Oven. 

An  application  for  insurance  filled  in  by  the  company's  agent  had,  at  the 
foot  thereof,  a  notice  requesting  the  applicant  to  answer  the  questions 
fully,  and  that  if  the  agent  should  fill  up  the  application  he  would  be 
the  agent  of  the  applicant  and  not  of  the  company,  but  it  did  not  state 
that  the  company  would  not  be  bound  by  any  statement  made  to  the 
agent  and  not  contained  in  the  application.  By  the  application  the  agent 
was  asked  to  state  his  opinion  of  the  risk,  and  whether  he  recom- 
mended the  company  to  accept  it,  his  answer  to  which  was  "  very  good." 
When  the  application  was  made,  the  lot  on  which  the  insured  premises 
were  situate,  was  one  of  eleven  lots  mortgaged  for  $1000,  but  there  was 
an  arrangement  with  the  mortgagee  to  release  any  lot  on  payment  of 
$100  thereon.  Before  the  insurance  was  elFected  the  insured  had  paid 
$300  on  the  mortgage,  and  intended  having  this  lot  released  ;  and  the 
agent  who  solicited  the  insurance  and  filled  up  the  application  being 
informed  by  him  of  all  the  facts  said  the  mortgage  was  not  worth 
mentioning  in  the  application,  and  accordingly  answered  to  the  question 
as  to  incumbrances  that  there  were  none. 

Held,  that  under  these  circumstances  the  company  could  not  set  up  that 
there  were  any  misrepresentations  as  to  incumbrances. 

One  of  the  conditions  of  the  policy  provided  that  misrepresentation  or  con- 
cealment of  facts  in  the  application,  or  attempt  to  defraud  the  company, 
should  avoid  the  policy.  To  the  question  in  the  application  whether  there 
was  any  building  within  100  feet  of  the  assured  premises,  it  was  answered 
that  there  were  none. 

Held,  that  the  existence  of  a  small  building  used  as  a  water-closet  with- 
in 46  feet  of  the  insured  premises,  which  had  nothing  to  do  with 
the  fire,  and  in  no  way  increased  the  risk,  did  not  invalidate  the  policy, 
as  the  condition  contemplated  a  fraudulent  concealment  only,  which  was 
not  alleged,  and  before  accepting  the  risk  the  agent,  as  his  instructions 
required  hira,  had  inspected  and  made  a  survey  of  the  premises, 

.At  the  time  the  insurance  was  effected,  the  house  was  not  completely 
finished,  so  that  some  lumber  remained  on  the  promises,  and  carpenters 
were  employed,  of  which  the  agent  was  fully  aware,  but  there  was  no 
proof  that  the  risk  was  thereby  increased. 
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Held,  that  this  did  Dot  avoid  the  policy. 

A  further  condition  provided  that  if  during  the  continuance  of  the  policy 
the  premises  should  be  used  for  carrying  on  any  trade  or  business  where- 
by the  risk  was  increased  the  policy  should  be  void.  After  effecting  the 
insurance  the  insured  built  an  oven  on  the  premises,  but  it  was  safely 
built,  and  was  only  in  use  for  a  short  time,  and  there  was  evidence  to- 
shew  that  it  did  not  increase  the  risk.  It  also  appeared  that  according  to 
the  agent's  instructions  he  had  power  when  the  risk  became  more  hazard- 
ous, to  cancel  the  policy,  and  though  aware  of  the  oven,  did  not  do  so. 

Held,  that  this  did  not  avoid  the  policy. 

Declaration  : — On  a  policy  of  insurance  against  firoy, 
dated  17th  December,  1875,  to  the  amount  of  $1,000.00,  on 
the  dwelling  house  and  premises  of  the  plaintiff,  in  the 
township  of  Nepean,  in  the  county  of  Carleton,  averring' 
loss,  &c. 

Pleas  : 

1.  Denial  of  the  policy. 

2.  Traverse  of  the  loss  by  fire. 

3.  Traverse  of  the  insurable  interest  of  the  plaintiff. 

4.  That  the  premises  were  incumbered  by  a  mortgage  to 
Joseph  Hinton,  contrary  to  the  representations  in  the 
application  for  insurance. 

o.  Omission  by  the  plaintiff,  in  the  application,  to  men- 
tion a  small  frame  building  within  100  feet  of  the  insured 
premises. 

6.  Denial  that  the  plaintiff  gave  immediate  notice  of  his 
loss,  as  requii'ed  by  the  conditions  of  the  policy. 

7.  Denial  that  plaintiff  delivered  to  the  defendants  a 
particular  account  of  the  amount  of  his  loss. 

8.  Same  as  the  seventh  plea,  but  more  special  in  form. 

9.  Misrepresentation  and  concealment  of  the  mortgage  in 
the  claim  papers. 

10.  Erection  by  the  plaintiff,  after  the  making  of  the 
policy,  of  a  wooden  building  about  twelve  feet  square, 
adjoining  the  insured  premises,  used  for  the  purposes  of  a 
bakery. 

11.  Similar  plea,  averring  that  the  risk  was  increased. 

12.  Deposit  of  lumber  and  employment  of  carpenters  on 
the  insured  premises,  whereby  the  risk  was  increased. 

The  plaintiff  joined  issue  on  all  the  pleas. 
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He  also  replied  on  equitable  grounds  to  the  fourth  plea  ; 
that  the  insurance  was  effected  by  and  on  behalf  of  the 
defendants,  through  their  agent,  who  was  duly  authorized 
to  solicit  insurance  on  their  behalf :  that  the  plaintiff  duly 
stated  to  the  agent  the  facts  respecting  his  title,  and  the 
agent  filled  up  the  application  for  insurance,  which  was 
prepared  by  the  agent  for  his,  the  plaintiff's,  signature  ;  and 
the  plaintiff,  believiijg  the  application  to  be  correct,  signed 
it ;  and  that  at  the  time  of  the  signing  the  plaintiff  was  not 
aware  of  the  conditions  of  the  policy  mentioned  in  the 
fourth  plea. 

A  third  replication  to  the  ninth  plea  alleged  that  the 
mortgage,  although  undischarged,  was  paid ;  and  that  the 
agent,  before  filling  up  the  application  for  insurance,  had 
knowledge  of  the  fact. 

The  plaintiff  also  replied  to  the  sixth,  seventh,  eighth,  and 
ninth  pleas  on  equitable  grounds  :  that  immediately  after 
the  loss  he  gave  notice  thereof  to  the  defendants,  who  there- 
upon forwarded  to  the  plaintiff  blank  forms  of  papers  to  be 
filled  up,  containing  proofs  of  loss,  &c, :  that  the  same  were 
accordingly  filled  up  and  delivered  to  the  secretary  and 
manager  of  the  defendants,  who  then  informed  the  plaintiff 
that  the  same  were  satisfactory,  and  promised  that  the 
plaintiff's  loss  would  be  adjusted  and  paid. 

And  for  a  third  replication  to  the  ninth  plea  the  plaintiff 
on  equitable  grounds,  averred  that  the  mortgage  therein 
mentioned  is  the  same  mortgage  as  mentioned  in  the  third, 
replication  to  the  fourth  plea,  and  that  defendants,  v^ith 
full  knowledge  of  all  the  facts  relating  thereto,  accepted 
the  proofs  and  promised  to  pay  the  loss. 

And  for  a  second  replication  on  equitable  grounds  to  the 
tenth  and  eleventh  pleas,  the  plaintiff  denied  the  erection, 
of  the  buildings  therein  mentioned,  with  the  exception  of 
the  bakery,  and  averred  that  the  latter  was  erected  by  the 
leave  and  license  of  the  defendants. 

And  for  a  second  replication  to  the  twelfth  plea,  the 
plaintiff  averred  that  the  only  lumber  placed  in  store  in  or 
about  the  said  premises,  was  a  small  quantity  cf  lumber 
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which  was  being  used  in  repairing  and  finishing  the  said 
house,  and  that  this  was  done  with  the  knowledge  and 
consent  of  the  defendants. 

The  defendants  joined  issue  on  the  plaintiff's  special 
replications  to  the  fourth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  and  twelfth  pleas. 

And  for  a  second  rejoinder  on  equitable  grounds  to  the 
special  replication  to  the  fourth  plea,  the  defendants 
averred,  that  by  the  application  for  the  insurance  it  was 
provided,  that  if  the  agent  of  the  company  asking  the 
risk  fills  up  the  application,  the  agent  will,  in  that  case,  be 
the  agent  of  the  applicant  and  not  the  agent  of  the  com- 
pany ;  and  that  the  policy  was  issued  to  the  plaintifi"  solely 
upon  the  representations  contained  in  the  application. 

Issue : 

The  cause  was  tried  before  Burton,  J.  A.,  without  a  jury, 
at  Ottawa,  at  the  Fall  Assizes  of  1877. 

It  appeared  that  the  application  for  insurance  was  filled 
up  by  the  authorized  agent  of  the  defendants  to  solicit 
risks.  This  risk  was  obtained  upon  his  solicitation.  When 
the  application  was  made,  the  plaintifif  was  the  owner  of  a 
block  of  land  consisting  of  eleven  lots,  which  he  purchased 
from  Mr.  Hinton.  There  was  a  mortgage  upon  them  for 
$1000.  There  was  an  arrangement  that  upon  payment  of 
$100  on  any  of  the  lots,  such  lot  would  be  released  from 
the  operation  of  the  mortgage.  Before  the  plaintifi"  insured 
he  paid  $300  on  account  of  the  mortgage,  which  entitled 
him  to  the  release  of  three  lots.  He  intended  to  have  had 
the  lot  on  which  the  house,  &c.,  insured,  were  situate, 
released. 

He  swore  that  at  the  time  of  the  filling  up  of  the  appli- 
cation he  told  the  agent  all  about  the  mortgage,  and  the 
latter  said  it  was  not  worth  mentioning  in  the  application. 

The  agent  did  not  venture  positively  to  deny  that  as- 
sertion. 

The  policy  was  dated  17th  December,  1875,  and  was  for 
$1000  from  17th  December,  1875,  to  17th  December,  1878, 
and  was  without  conditions  endorsed,  but  had  all  the  old 
forms  of  insurance  conditions  embodied  in  the  policy. 
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After  the  plaintiff  received  the  policy,  he  built  an  oven 
on  the  place.  Before  doing  so  he  spoke  to  the  agent  of  the 
company.  He  also  informed  the  company  of  it,  and  had 
it,  as  he  supposed,  endorsed  at  the  head  office  on  the  appli- 
cation for  the  insurance.  The  oven  was  in  use  only  for 
a  short  time.  It  was  safely  built.  There  was  evidence 
that  it  did  not  increase  the  risk.  It  in  no  manner  contri- 
buted to  the  fire. 

There  was  a  small  frame  building  within  100  feet  of  the 
house  insured,  which  was  not  mentioned  in  the  application 
for  insurance.  It  was  used  as  a  water-closet,  and  had 
nothing  whatever  to  do  with  the  fire.  It  was  said  that 
there  was  also  another  small  building  within  the  100  feet, 
not  pointed  out  in  the  application. 

When  the  insurance  was  effected  the  house  was,  as  the 
agent  well  knew,  not  completely  finished ;  and  the  conse- 
quence was  that,  until  finished,  there  was  some  lumber  lying 
around.  The  house  was  in  part  lathed  and  plastered  after 
the  acceptance  of  the  risk. 

The  fire  took  place  on  the  night  of  the  4th  or  morning  of 
the  5th  November,  1876.  The  origin  of  the  fire  was  un~ 
known.  The  building  at  the  time  of  the  fire  was  proved  tO' 
be  worth  $1,600.00  in  cash. 

The  plaintiff,  immediately  after  the  loss,  notified  the  de- 
fendants of  it,  and  applied  for  and  obtained  from  the  defen- 
dants blank  forms  of  proof  papers.  These  he  filled  up  and 
returned  to  the  defendants  on  9th  November,  1876.  In  these 
he  described  the  property  as  subject  to  a  mortgage  of  $50.00 
at  the  time  of  the  fire.  This  w^as  filled  up  by  the  mortgagee, 
who  supposed,  r s  there  had  been  no  release  of  the  lot  on 
which  the  loss  occurred  from  the  mortgage,  it  should  be 
described  as  encumbered  to  that  amount. 

No  objection,  notwithstanding  the  lapse  of  a  reasonable 
time,  was  made  to  the  proof  papers  ;  on  the  contrary,  there 
were  offers  of  a  compromise.  The  president  of  the  company 
spoke  of  the  company  being  very  hard  up,  and  wanted  the 
plaintiff  on  that  ground  to  accept  less  than  his  real  loss.. 
But  there  was  no  compromise. 


126      queen's  bench,  Hilary  term,  41  vie,  i878. 

Counsel  for  the  defence,  at  the  close  of  the  plamtifF's 
•case,  moved  for  a  nonsuit  on  the  following  grounds  : 

1.  That  the  evidence  shewed  the  risk  was  increased  by 
the  erection  of  the  oven,  and  that  the  consent  to  erect  it 
was  not  endorsed  as  required  by  the  condition. 

2.  That  the  risk  was  increased  by  carpenters  being  en- 
gaged in  and  work  being  done  on  the  premises. 

3.  That  there  was  an  omission  to  mention  buildings 
within  100  feet  of  the  premises  insured. 

4.  That  there  was  an  omission  to  mention  the  encum- 
brance in  the  application  for  insurance. 

The  learned  Judge  reserved  his  decision  until  the  close 
of  the  defence. 

The  only  witness  called  for  the  defence  was  the  secretary 
.and  manager  of  the  defendants.  He  said  he  had  no  know- 
ledge of  the  erection  of  the  oven  till  after  the  fire,  nor  had 
he  any  knowledge  of  the  mortgage  on  the  property,  or  that 
there  was  carpenter  work  of  any  kind  being  done  on  the 
premises  ;  and  he  swore  that  the  agent  of  the  company 
never  gave  any  information  to  the  company  either  as  to 
the  oven  or  the  incumbrance. 

The  learned  Judge  found  in  favour  of  the  defendants 
upon  the  strictly  technical  objections  taken  by  the  defen- 
dants, but  hoped  that  the  Court,  after  mature  consideration, 
and  an  opportunity  to  investigate  the  cases,  would  come  to 
the  concluriion  that  the  verdict  ought  not  to  be  sustained. 

In  Michaelmas  Term,  November  23,1877,  T.E.Spencer  oh- 
iained  a  rule  calling  on  the  defendants  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  had  between 
the  parties,  on  the  ground  that  the  verdict  was  contrary  to 
law  and  evidence,  and  the  weight  of  evidence,  and  on  the 
ground  that  the  replications  respecting  the  alleged  incum- 
brance and  additional  erections  and  buildings  on  the  insured 
premises  were  duly  proved,  and  shew  the  plaintiff's  right 
to  recover ;  and  why  the  verdict  should  not  be  set  aside, 
and  a  verdict  entered  for  the  amount  of  the  policy  declared 
on  and  interest,  or  for  such  other  sum  as  the  Court  should 
think  proper,  pursuant  to  the  Law  Eeform  Act. 
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During  Easter  Term,  February  7, 1878,  J.  K,  Kerr,  Q.  C, 
.-shewed  cause,  and  -cited  :  Bleahely  v.  Niagara  District  Mu- 
tual Ins.  Co.,  16  Grant  198,  200;  Muma  v.  Niagara  District 
Mutual  Ins.  Co.,  22  U.  C.  R.  214 ;  Martin  v.  Home  Ins.  Co., 
20  C.  P.  447  ;  Johnstone  v.  Niagara  District  Mutual  Ins. 
€o.,  13  C.  P.  331 ;  Samo  v.  Gore  District  Mutual  Ins.  Co.,  26 
O.  P.  405, 1  App.  545;  Shatu  v.  St.  lawrence  County  Mutual 
Ins.  Co.,  11  U.  C.  R.  73 ;  Stickney  v.  Niagara  District 
Mutual  Ins.  Co.,  23  C.  P.  372;  Moore  v.  Connecticut  Mutual 
Life  Ins.  Co.,  41  U.  C.  R.  497 ;  Parker  v.  Agricultural 
Mutual  Ins.  Co.,  28  C.  P.  80;  Whitlaw  v.  Phwnix  Ins.  Co., 
28  C.  P.  53  ;  Sinclccir  v.  Canadian  Mutual  Ins.  Co.,  40 
U.  C.  R.  206 ;  Sherhoneau  v.  Beaver  Mutual  Ins.  Associa- 
tion, 30  U.  C.  R.  472 ;  Chatillon  v.  Canadian  Mutual  Ins. 
€o.,  27  C.  P.  450 ;  Billington  v.  Provincial  Ins.  Co.,  24  Grant 
299  ;  Wyld  v.  Liverpool,  c&c,  Ins.  Co.,  23  Grant  442  (a) ; 
Bcott  V.  Niagara,  District  Mutual  Ins.  Co.,  25  U.  C.  R.  119, 
126 ;  Johnston  v.  Canada  Fa.rmers'  Mutual  Ins.  Co.,  28  C.  P. 
:211 ;  Lomas  v.  British  America  Ass.  Co.,  22  U.  C.  R.  310; 
Heneher  v.  British  America  Ass.  Co.,  13  C.  P.  99 ;  Lynd- 
say  V.  Niagara  District  Mutual  Ins.  Co.,  28  U.  C.  R.  326. 

T.  H.  Spencer,  contra,  cited  Phillips  onlns.,  5th  ed.,  527; 
Mechanics''  Building,  <i;c.,  Society,  v.  Gore  District  Mutual 
Ins.  Co.,  40  U.  0.  R.  220,  226 ;  Abrahams  v.  Agricultural 
Mutual  Ass.  Association,  40  U.  C.  R.  175  ;  Chapman  v. 
Gore  District  Mutual  Ins.  Co.,  26  C.  P.  89 ;  Davis  v.  Scot- 
tish Provincial  Ins.  Co.,  16  C.  P.  176,  185 ;  HopJcins  v. 
Provincial  Ins.  Co.,  18  C.  P.  74,  86;  Wyld  v.  Liverpool, 
M.,  Ins.  Co.,  21  Grant  458,  23  Grant  442 ;  Laidlaio  v. 
Liverpool  and  London  Ins.  Co.,  13  Grant  377  ;  Kelly  v. 
Isolated  Bisk,  c&c,  Ins.  Co.,  26  CP.  299  ;  Wing  v.  Harvey, 
.5  DeG.  McN.  &  G.  265  ;  Bunyon  on  Fire  Ins.,  57 ;  Peoria 
Ins.  Co.  V.  Hall,  12  Mich.  202. 

March  15,  1878.  Harrison,  C.  J. — The  merits  of  this 
case  are  entirely  with  the  plaintiff. 

It  is  strange  that  men  having  property  in  jeopardy  on 
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which  it  is  supposed  there  is  an  insurance  indemnity,  take 
so  little  trouble  either  to  understand  or  to  apply  the  contract 
of  insurance. 

One  reason  for  this  apparent  carelessness  may  be  that 
the  insured  rely  too  much  on  the  representations  of  agents 
for  insurers,  some  of  whom  apply  all  the  energy  possible 
to  earn  their  commission  without  a  due  regard  to  the  claims 
of  honesty  and  good  faith. 

It  would  seem  that  the  iniquitous  defences  to  insurance 
claims  which  have  already  prevailed,  are  not  enough  to 
awaken  intending  insurers  to  the  possible  treachery  of 
those  in  whose  honesty  and  fair  dealing  they  blindly  confide. 

The  Legislature  has  again  and  again  endeavoured  to  pro- 
tect persons  insured  against  fire  from  the  disastrous  conse- 
quences of  too  much  simplicity  and  too  much  credulity, 
where  suspiciousness  and  astuteness  should  instead  prevail. 

Had  this  policy  been  issued  after  the  passing  of  the  Act  of 
the  Ontario  Legislature,  providing  for  the  uniformity  of 
conditions  in  policies  of  insurance,  39  Yic.  ch.  24,  we 
would  have  been  in  a  position  speedily  to  do  justice  accord- 
ing to  law. 

But  as  the  policy  was  issued  in  1875,  and  the  Act  did  not 
take  effect  until  1st  July,  1876,  we  must  decide  upon  the 
claim  of  the  plaintiff  without  the  aid  of  that  Act,  and  accord- 
ing to  the  state  of  the  law  as  it  existed  before  the  passing 
of  that  Act. 

The  defendants,  according  to  the  instructions  to  their 
agents,  instead  of  solely  relying,  as  they  profess  to  do,  for 
their  knowledge  of  the  proffered  risk  on  answers  to  ques- 
tions submitted  to  the  proposed  insurer,  in  their  eagerness 
for  business,  employ  agents  to  solicit  risks,  entrust  them 
with  blank  forms,  instruct  them  to  make  surveys  of  the 
proffered  risks,  instruct  them  to  cancel  policies  where 
the  risk  has  from  any  cause  become  more  hazardous,  and  to 
do  many  other  things  on  behalf  of  the  company,  but  with  a 
warning  not  to  commit  the  company,  if  they  can  avoid  it. 

The  blank  application  furnished  to  the  agent  for  the 
purpose  of  this  business,  has  at  the  foot  of  it  these  well . 
known  but  seldom  read  words : — 
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"  The  applicant  is  requested  to  answer  the  above  questions 
fully,  as  it  is  expressly  agreed  on  the  part  of  the  applicant 
that  this  survey,  as  well  as  the  diagram  of  the  premises,  shall 
form  a  part  and  be  a  condition  of  this  contract.  It  is  further 
agreed  that  if  the  agent  of  the  company  fill  up  the  applica- 
tion, he  will  in  that  case  be  the  agent  of  the  applicant,  and 
not  the  agent  of  the  company." 

This  disclaimer  is,  according  to  PJiillips  on  Insurance, 
5th  ed.,  sec.  1878,  often  disregarded  by  the  Courts  of  the 
United  States,  and  has  been  made  the  subject  of  express 
legislation. 

The  difficulty,  if  any,  which  we  feel  in  this  case  arises 
from  the  fact  that  the  Courts  in  this  Province  have  not  as 
yet  gone  so  far  on  the  path  of  justice  as  most  of  the  Courts 
of  the  United  States. 

The  agent  of  the  defendants  is,  by  the  application,  re- 
quired "  to  shew  on  the  diagram  what  assurance  this 
company  may  have  on  adjacent  premises.  He  must  also 
be  particular  in  stating  how  the  adjacent  buildings  are 
occupied,  and  of  what  material  built  and  covered."  The  agent 
is  also  asked,  "What  is  your  opinion  of  the  risk  ?  Do  you 
recommend  the  company  to  accept  it  ?" 

In  answer  to  the  latter  question  the  agent  in  this  case 
after  inspection  and  survey  of  the  premises,  and  after  him- 
self filling  up  the  application,  said  "  Very  good." 

There  are  no  words  on  the  face  of  the  application  mak- 
ing the  answers  to  the  questions  warranties  of  the  facts 
represented,  but  in  the  policy  subsequently  issued,  which, 
makes  the  application  a  part  of  the  policy,  it  is  declared 
that  "  the  application  will  be  taken  and  deemed  to  be  war- 
ranted on  the  part  of  the  assured." 

The  answer  to  the  question  in  the  application,  "  What 
incumbrance,  if  any,  is  now  on  the  said  property  ?"  is 
"  None."  It  is  in  the  hand  writinof  of  the  ao-ent  to  whom 
the  assured,  according  to  the  evidence,  explained  that  there 
was  an  incumbrance,  but  which  the  ao-ent  thouo-ht  it  was 
unnecessary  to  mention. 

This  is  one  of  the  many  defences  now  raised  as  against 
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the  plaintiff's  right  to  recover.  The  defendants  rely  on  the 
false  answer  as  a  breach  of  the  condition  of  the  policy. 
The  plaintiff  replies  that  these  facts  were  stated  to 
their  agent  who  filled  up  the  application,  and  who 
thought  it  unnecessary  to  state  the  facts  in  the  application. 
The  defendants  rejoin,  that  in  and  by  the  terms  of  the 
application  the  agent  of  the  defendants  filling  up  the  ap- 
plication is  in  that  case  the  agent  of  the  assured,  and  not 
of  the  defendants ;  and  that  the  policy  was  issued  to  the 
plaintiff  solely  upon  representations  contained  in  the  appli- 
cation. 

The  application  on  production  proves  the  first  part  of 
the  rejoinder,  and  the  manager  of  the  defendants,  as  far  as 
he  could  consistently  with  the  facts  of  the  case,  gave 
evidence  in  support  of  the  remainder  of  it. 

The  legal  questions  were  as  thoroughly  argued  before  us 
as  if  there  had  been  demurrers  to  the  replications  and  re- 
joinders, and  all  necessar}^  amendments  made  to  raise  the 
real  questions  in  controversy  between  the  parties. 

In  some  recent  cases  in  this  Province,  notwithstanding 
the  use  of  words  similar  to  those  at  the  foot  of  the  appli- 
cation in  this  case,  insurance  companies  have  been  held 
iDound  b}^  the  knowledge  of  the  agent  to  solicit  risks  acquired 
in  the  course  of  his  business,  or  rather  prevented  from 
setting  up  their  own  ignorance  of  their  agent's  knowledge 
acquired  in  the  course  of  his  agency,  notwithstanding  he 
omitted  to  communicate  it.  See  Wyld  v.  London,  Liver- 
jpool  and  Globe  Ins.  Co.,  21  Grant  458,  affirmed  in  appeal, 
23  Grant  442,  and  further  affirmed  by  the  Supreme  Court 
on  28th  January,  1878 ;  Williams  v.  Canada  Farmers' 
Mutual  Ins.  Co.,  27  C.  P.  119 ;  Chatillon  v.  Canadian 
Mutual  Ins.  Co.,  Ih.  450 ;  Shannon  v.  Hastings  Mutual 
Ins.  Co.,  26  C.  P.  380,  affirmed,  2  App.  81  (a) ;  Shannon  v. 
Gore  District  Mutual  Ins.  Co.,  40  U.  C.  R.  188;  Sinclair 
v.  Canadian  Mutual  Ins.  Co.,  lb.  206;  Brown  v.  Ottaiua 
Agricultural  Ins.  Co.,4i2  U.  C.  R.  282. 


(a)  Affirmed  by  the  Supreme  Court,  but  not  yet  reported. 
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These  cases  in  principle  affirm  the  right  of  the  plaintiff 
in  this  action  to  recover,  notwithstanding  the  fourth  plea  in 
this  case.  They,  in  effect  determine  that  the  replication  to 
that  plea  is  good,  and  the  rejoinder  bad. 

The  two  cases  cited  in  the  argument  which  are  against 
this  position  were  decided  many  years  since,  and  are  both 
distinguishable.  These  are  Johnstone  v.  The  Niagara  Dis- 
trict Mutual  Ins,  Co.,  13  C.  P.  331 ;  and  BleaJdey  v. 
Niagara  District  Mutual  Ins.  Co.,  16  Grant  198.  In  each 
of  them  there  was  not  only  the  statement  at  the  foot  of  the 
application,  that  the  agent  when  filling  up  the  application 
was  the  agent  of  the  insurer,  but,  as  in  Moore  v.  Connecti- 
cut Mutual  Life  Ins.  Co.,  41  U.  C.  R.  497,  499,  "that  the 
company  would  not  be  bound  by  any  statement  made  to  the 
agent  not  contained  in  the  application."  There  is  no  such 
statement  in  the  present  application. 

We  may  therefore  decide  in  favour  of  the  plaintiff,  so  far 
as  the  mortgage  is  concerned,  without  overruling  or  in  any 
manner  interfering  with  either  of  these  cases. 

The  omission  to  mention  the  building  or  buildings  within 
100  feet  of  the  insured  premises  cannot  be  held  to  invali- 
date the  policy. 

This  defence  in  the  fifth  plea  is  rested  on  so  much  of  the 
policy  as  provides  that  "  If  any  misrepresentation  or  con- 
cealment of  facts  has  been  made  in  the  application  *  *  * 
or  if  he  shall  in  any  manner  make  an  attempt  to  defraud 
this  company,  the  policy  shall  be  void."  The  allegation  is 
that  there  really  was  a  small  frame  building  situate  about 
forty-six  feet  from  the  house  alleged  to  have  been  insured. 

We  do  not  know  what  small  building  this  was,  unless 
the  small  building  suggested  in  the  argument,  which  is  used 
as  an  adjunct  to  most  houses  in  the  present  state  of  civili- 
zation. 

There  are  two  reasons  against  allowing  this  defence  to 
prevail.  The  first,  that  the  condition  appears  to  contem- 
plate fraudulent  concealment  only :  Laidlaiu  v.  Liver- 
jpool  and  London  Ins.  Co.,  13  Grant  377  ;  Redford  v.  The 
Mutual  Fire  Ins.  Co.  of  Clinton,  38  U.  C.  R  538.  And  the 
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second,  that  as  the  agent  of  the  defendants  before  accept- 
ing the  risk  inspected  and  made  a  survey  of  the  proposed 
risk,  the  company  ought  to  be  held  bound  by  this  inspection : 
Re  Universal  Non  Tariff  Ins.  (7o.,  L.  R.  19  Eq.  185;  Shan- 
non V.  Hastings  Mutual  Ins.  Co.,  26  CP.  880;  Benson  v. 
Ottawa  Agricultural  Ins.  Co.,  42  U.  C.  R.  282  ;  Continental 
Ins.  Co.  V.  Kasey,  18  Am.  681  ;  May  v.  Buckeye  Mutual 
Ins.  Co.,  25  Wis.  291,  S.  C.  5  Benn.  285.  See  further 
KeiiJi  V.  Globe  Ins.  Co.,  52  III  518,  S.  C.  5  Benn.  249 
Carrugi  v.  Atlantic  Fire  Ins.  Co.,  40  Georgia  135,  S.  C. 
5  Benn.  260. 

These  observations  in  the  main  dispose  of  any  other  build- 
ing within  the  100  feet,  which  was  in  existence  at  the  time 
of  the  inspection  and  survey  of  the  agent  of  the  premises. 

So  much  of  the  defence  as  in  the  twelfth  plea  rests  on 
the  deposit  of  lumber  and  carpenters  being  engaged  on  the 
premises,  may  be  disposed  of  against  the  defendants,  not 
only  on  the  ground  that  the  house  was  unfinished  when, 
the  risk  was  accepted,  as  the  defendants'  agent  well  knew 
but  that  there  is  no  proof  of  actual  increase  of  risk 
arising  therefrom. 

Then  as  to  the  oven.  The  defence  arises  under  the 
eleventh  plea.  The  policy  provided  that,  "  If  the  use  or 
occupation  of  the  above  mentioned  premises  shall  at  any 
time  during  the  period  for  which  this  policy  would  other- 
wise continue  in  force  without  the  consent  of  the  company 
endorsed  thereon,  be  so  changed  or  appropriated,  applied 
or  used  to  or  for  the  purpose  of  carrying  on  or  exercising 
therein,  any  trade,  business,  or  vocation  which  would  in- 
crease the  risk  or  hazard,  or  the  risk  be  increased  in  any 
manner,  by  means  within  or  not  within  the  control  of  the 
insured  ;  thenceforth  and  immediately  upon  the  same  being 
so  changed,"  &;c.,  "this  policy  shall  cease  and  be  of  no  force 
or  effect." 

The  agent,  according  to  the  instructions  proved  at  the 
trial,  had  power  "where  the  risk  has,  from  any  cause,  depre- 
ciated or  become  hazardous,  at  once  to  cancel  the  policy.' 
There  was  evidence  to  shew  he  knew  of  the  alleged  increase 
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-of  hazard,  and  did  not  cancel  the  policy  on  that  or  any 
other  ground.  Besides,  whether  the  oven  did  increase  the 
risk  or  not,  was  a  matter  of  fact  for  decision  on  the 
evidence.  There  is  evidence  which  points  to  the  fact  that 
the  oven  was  so  well  built,  that  there  was  no  increase  of 
risk  by  reason  either  of  the  erection  of  the  oven  or  of  the 
baking  which  was  done  therein.  Now  that  the  fire  has  taken 
place,  and  there  is  a  necessity  if  possible  to  escape  payment 
of  the  amount  of  the  loss,  those  connected  with  the  insur- 
ance company  are  of  opinion  that  there  w^as  an  increase  of 
risk,  although  they  do  not  go  so  far  as  to  pretend  that  the 
alleged  increase  of  risk  had  anything  whatever  to  do  with 
the  fire.  Others  who  had  no  inberest,  either  as  party  to 
the  suit  or  as  an  employee  of  a  party  to  the  suit,  are  of  a 
different  opinion.  We  accept  the  latter.  The  defence  as 
to  the  oven,  therefore,  in  our  opinion,  fails. 

No  particular  objection  was  pointed  out  during  the  ar- 
gument as  to  the  alleged  insufficiency  of  the  proofs  after 
the  fire.  It  is  no  part  of  our  duty  to  scrutinize  them  in 
order,  if  possible,  to  discover  flaws  in  them,  so  as  to  enable 
the  defendants  to  defeat  what  appears  to  be  an  honest  and 
meritorious  demand.  The  fact  that  the  officers  of  the 
company  failed  to  discover  or  point  out  to  the  owner  any 
such  flaws,  is  not  much  inducement  for  us  to  undertake  the 
task.  The  further  fact  that  after  receiving  the  proof 
papers,  and  holding  them  for  a  long  time,  the  officers,  or 
some  of  them,  proposed  a  reduction  of  the  claim  simply  on 
the  ground  of  the  need  of  the  company,  is  an  additional  rea- 
son for  not  attempting  the  exploration.  Such  a  defence  is, 
under  the  circumstances,  both  inequitable  and  unjust.  See 
Shannon  v.  Hastings  Mutual  Ins.  Co.^  2  App.  81 ;  88 
Vic.  ch.  65,  sec.  1,  O. 

We  have,  upon  the  whole,  come  to  the  conclusion  that 
the  rule  should  be  made  absolute  to  enter  a  verdict  for  the 
plaintiff  for  $1000,  and  interest  from  9th  January,  1877. 


Rule  absolute. 
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Hastings  v.  The  Corporation  of  the  City  of  St. 
Catharines. 

Ways — Dedication — Acceptance  by  public — Ejectment. 

In  order  to  "widen  a  street  in  the  City  of  St.  Catherines,  the  plaintiff  an(J 
other  owners  of  the  land  on  each  side  of  the  street,  agreed  to  give  the 
corporation  a  strip  of  land  bordering  thereon,  not  exceeding  five  feet  in 
depth.  The  street  some  forty  years  ago  had  been  dedicated  by  the  then 
owner  of  the  land  to  the  public,  and  a  plan  thereof  made,  by  which  the 
plaintiff  appeared  to  be  some  7  feet  on  the  street,  but  as  the  street  was 
actually  laid  out  on  the  ground  and  used  by  the  public  the  7  feet  was 
included  within  the  owner's  fence  and  had  continued  so  ever  since.  The 
corpoi'ation  claimed  that  this  7  feet  was  part  of  the  street,  and  that  they 
were  therefore  entitled  to  take  from  the  plaintiff  under  the  agreement 
5  feet  in  rear  of  the  7  feet. 

Held,  in  ejectment,  that  this  7  feet  could  not,  under  the  circumstances,  be 
deemed  to  be  part  of  the  street,  not  having  been  used  or  accepted  by  the 
public  as  such,  and  that  the  corporation  under  the  agreement  could  only 
take  the  five  feet  bordering  on  the  street  as  it  then  existed. 

Ejectment  for  part  of  town  lot  number  forty-one,  in 
block  C,  in  the  city  of  St.  Catharines. 

The  defendants  limited  their  defence  to  the  parcel  de- 
scribed as  follows  : — That  portion  or  strip  of  said  land,  five 
feet  in  depth,  and  extending  the  whole  width  of  said  town 
lot  number  forty-one,  in  block  C,  as  set  forth  in  the  said 
writ,  formerly  abutting  on  Niagara  street,  and  taken  by 
the  defendants  for  the  purpose  of  widening  said  Niagara 
street,  and  now  forming  a  portion  of  said  street,  under  a 
by-law  duly  passed  by  the  said  defendants  on  the  9th  of 
August,  1876,  under  the  powers  conferred  by  the  Municipal 
Institutions  Act  of  1878. 

The  defendants  denied  the  plaintiff's  title,  and  they 
asserted  title  in  themselves  under  an  agreement  in  writing 
made  between  them  and  the  plaintiff. 

The  defendants  also  pleaded  on  equitable  grounds :  that 
in  the  execution  of  the  powers  conferred  upon  them  by  the 
Municipal  Act,  they  determined  to  widen  Niagara  street, 
in  the  city,  from  Church  street,  in  the  city,  to  the  gaol,  such 
widening  being  for  the  public  convenience,  as  well  as  for  the 
benefit  of  the  residents  on  Niagara  street :  that  the  defen- 
dants applied  to  many  of  the  owners  of  land  abutting  on 
Niagara  street,  between  Church  street  and  the  gaJol,  and. 
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amongst  others  to  the  plaintiff,  to  consent  to  the  widening 
of  the  said  street  between  the  said  limits,  and  to  grant  and 
convey  to  the  defendants  the  land  necessary  for  that 
purpose ;  and  the  plaintiff,  and  many  other  owners  of  such 
land  so  abutting  on  the  said  street,  entered  into  and  exe- 
cuted an  agreement  with  the  defendants  to  give,  grant,  and 
convey  to  the  defendants  a  strip  of  the  land  of  the  plaintiff 
in  the  writ  mentioned  and  described,  and  of  said  other 
owners  abutting  on  the  said  street,  for  the  purpose  afore- 
said :  that  the  defendants  thereupon  proceeded  to  acquire 
in  the  manner  provided  by  the  Municipal  Act,  the  land  of 
the  persons  abutting  on  the  said  street  who  refused  or 
were  unable  to  execute  such  agreement,  or  to  give,  grant, 
and  convey  the  said  land  voluntarily,  for  the  purpose  of 
widening  the  said  street,  to  the  defendants.  And  the  de- 
fendants took  proceedings  to  pass,  and  did  pass  a  by-law 
pursuant  to  and  in  the  manner  required  by  law  in  that 
behalf,  for  widening  the  said  street,  and  for  acquiring  the 
said  lands  of  the  said  other  persons  who  refused  or  were 
unable  to  grant  the  same  to  the  defendants,  of  all  which  the 
plaintiff  had  notice.  And  the  defendants,  in  pursuance  of 
the  said  agreement  with  the  plaintiff  and  the  said  other 
owners,  and  with  their  knowledge,  consent,  and  concurrence 
proceeded  to  take,  and  did  take  such  part  of  the  lands  of 
the  plaintiff  and  said  other  persons,  parties  to  the  said 
agreement,  as  was  necessary  for  the  purpose  of  widening 
the  said  street  where  the  said  lands  abutted  thereon,  and 
as  mentioned  and  set  forth  in  the  said  agreement ;  and  the 
defendants  have  completed  the  widening  of  the  said  street 
between  Church  street  and  the  gaol,  and  the  said  land  in 
the  writ  mentioned  forms  and  is  part  of  the  said  public 
highway  or  street  called  Niagara  street.  And  the  defen- 
dants say  that  but  for  the  agreement  so  made  by  the 
plaintiff  with  them  to  give  the  said  land  for  the  purpose 
aforesaid,  and  but  for  the  consent  of  the  plaintiff  to  the 
taking  by  the  defendants  of  the  said  lands  to  widen  the 
said  street,  they  would,  as  the  plaintiff  well  knew,  have 
acquired  the  same  under  the  said  by-law,  or  would  have 
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passed  another  by-law  for  the  purpose  of  obtaining  the 
same  under  the  compulsory  powers  conferred  by  the  said 
Act. 

And  for  a  further  defence  the  defendants  say  that  the 
land  in  the  writ  mentioned  is  part  of  a  certain  public  high- 
way or  street  in  the  said  city  called  Niagara  street. 

Issue  was  joined  on  these  defences. 

The  plaintiff  also  replied  to  the  defence  on  equitable 
grounds:  that  the  land  referred  to  in  the  said  agreement, 
is  other  and  different  land  from  that  referred  to  in  the  de- 
fendants' notice  of  defence,  and  to  which  they  limit  their 
defence. 

And  for  a  further  replication  to  the  said  equitable  de- 
fence, the  plaintiff  says,  that  at  the  time  of  signing  the 
said  agreement,  he  and  those  through  whom  he  claimed 
had  been  in  possession  for  upwards  of  forty  years  of  a 
piece  of  land  to  the  west  of  the  land  to  which  the  defen- 
dants limit  their  defence,  adjoining  and  abutting  upon  the 
then  travelled  road,  and  which  the  plaintiff  believed  to  be 
his  property ;  and  that  he,  in  order  to  widen  the  then 
travelled  road,  agreed  to  convey  to  the  defendants  a 
quantity  sufficient  to  widen  the  said  travelled  road  to  the 
width  mentioned  in  the  said  agreement,  and  that  he  signed 
the  said  agreement  in  ignorance  of  the  fact  that  the  piece 
of  land  which  he  intended  to  convey  to  the  defendants  was 
a  part  of  the  original  allowance  for  road  as  originally  laid 
out,  and  that  it  never  was  intended  by  the  said  agreement 
that  any  land  other  than  that  to  the  west  of  the  land  to 
which  the  defendants  limit  their  defence,  should  be  con- 
veyed to  the  defendants. 

And  for  a  further  replication  to  the  said  equitable  de- 
fence, the  plaintiff  says,  that  the  defendants  failed  to 
comply  with  the  terms  and  conditions  of  the  said  agree- 
ment, and  therefore  were  not  entitled  to  a  conveyance  of 
the  land  therein  mentioned  and  referred  to. 

The  cause  was  tried  before  Gait,  J.,  without  a  jury,  at 
St.  Catharines,  at  the  Fall  Assizes  of  1877. 

The  agreement  pleaded  was  dated  the  13th  of  May,  1876. 
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It  was  directed  to  the  mayor  and  corporation,  and  was  as 
follows : — 

"We,  the  owners  of  the  land  bordering  on  either  side  of 
Niagara  street,  considering  that  the  widening  of  said  street 
will  be  both  a  public  and  local  benefit,  hereby  undertake 
and  agree  to  convey  to  the  corporation  a  strip  of  land,  not 
exceeding  five  feet  in  width,  bordering  on  each  side  of  said 
street,  for  the  purpose  of  increasing  its  width,  provided  the 
council  of  the  city  shall,  Avithin  the  space  of  one  year  from 
the  first  day  of  July  next  ensuing,  take  the  necessary  legal 
steps  to  widen  the  said  street,  where  necessary,  to  an  extent 
as  set  forth  above,  from  Church  street  to  the  gaol,  and 
shall,  at  its  own  expense,  remove  any  buildings  and  fences 
that  may  be  in  the  way." 

This  was  signed  by  fourteen  persons,  including  the  plain- 
tiff. 

The  by-law  which  recited  the  petition,  and  which  was 
passed  on  the  9th  of  August,  1876,  stated  that  the  petitioners 
had  requested  the  street  to  be  widened  to  the  extent  of 
fifty  feet,  and  that  they  had  agreed  to  give  a  certain  portion 
of  the  lands  owned  by  them  on  either  side  of  the  street 
within  the  said  limits  for  that  purpose.  The  by-law  then 
directed  that  Niagara  street  be  widened  to  fifty  feet,  and 
"  that  in  order  to  widen  said  portion  of  said  street  there 
shall  be  taken  the  following  parcels  of  land  bordering  or 
fronting  on  each  and  either  side  of  said  portion  of  said 
Niagara  street,  that  is  to  say,  five  feet  from  the  front- 
age of  the  several  properties  lying  on  each  side  of  said, 
Niagara  street  between  Church  street  and  Welland  Avenue 
and  also  five  feet  from  the  frontage  of  the  property 
lying  on  the  easterly  side  of  said  Niagara  street,  to  the 
distance  of  three  hundred  and  sevent^^-seven  feet  northerly 
from  said  Welland  Avenue,  which  said  parcels  of  land  shall 
be  added  to  and  form  a  portion  of  said  Niagara  street." 

Edimvd  Gardener,  P.  L.  S.,  said : — I  am  city  surveyor. 
I  know  Niagara  street,  and  knew  it  for  a  number  of  years 
b>efore  it  was  widened  in  the  spring  of  the  present  year.  I 
laid  out  the  street  for  the  purpose  of  widening  it  under  the 
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by-law.  It  was  to  be  widened  five  feet  on  either  side.  T 
know  the  property  in  dispute.  I  ran  the  line  of  Niagara 
street  as  laid  down  by  Messrs.  Phelps  and  Merritt,  who  at 
one  time  owned  all  the  lands  where  Niagara  street  crosses. 
I  got  the  description  from  a  deed  executed  by  these  gentle- 
men on  the  1st  of  December,  1838.  The  description  of 
that  street  is  not  specifically  given  in  the  deed,  but  is 
shewn  on  a  plan  attached  to  it,  a  copy  of  which  I  produce. 

I  ran,  what  I  consider  a  true  line,  after  the  by-law  was 
passed.  I  took  five  feet  out  of  the  line  run  by  me  ofi'  the 
frontage  of  lot  35.  I  paid  no  attention  to  the  then  existing 
fences. 

Cross-examination.  —  I  have  known  Niagara  street 
upwards  of  fifteen  years.  There  was  no  alteration  in 
the  limits  of  Niagara  street,  that  I  am  aware  of,  until 
I  made  an  alteration  when  I  ran  the  line.  There  was 
a  plank  sidewalk  on  the  east  side  of  it  in  front  of 
lot  35,  at  the  time  when  I  ran  the  line.  I  think  it  was 
about  a  foot  to  the  end  of  the  fence.  I  think  it  was 
the  chairman  of  the  Board  of  Works  instructed  me  to 
run  the  true  line.  I  do  not  recollect  positively  having 
informed  the  petitioners  or  anybody,  of  my  opinion.  The 
street  was  not  of  a  uniform  width  when  I  went  to  run  the 
line.  I  took  steps  to  obtain  the  true  position  of  the  street 
as  shewn  on  the  plan.  The  plan  does  not  shew  the  width 
in  figures,  but  the  scale  shews  it  was  intended  to  be  forty 
feet.  There  is  no  scale,  but  the  dimensions  of  the  lot  are 
marked,  and  by  applying  a  scale  to  them  the  scale  of  the 
map  is  obtained.  I  did  not  measure  the  lots  on  the  ground 
to  ascertain  whether  they  agreed  with  the  plan.  I  measured 
the  outside  boundaries  of  block  C,  and  the  adjoining  block 
D  to  the  west  of  Niagara  street,  commencing  at  the  south 
side  of  Welland  Avenue,  where  it  is  intersected  by  the 
division  line  between  lots  15  and  16.  I  found  a  stone 
monument  planted  which  is  recognised  as  the  limit  be^ 
tween  these  lots.  These  are  township  lots.  I  then  measured 
on  the  south  limit  from  Welland  Avenue  4  chains  83  links, 
being  the  frontage  of  block  C  on  Welland  Avenue,  which. 
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extends  to  the  east  side  of  Niagara  street,  at  that  point.  I 
then  found  another  stone  monument  marking  the  southern 
limit  of  lots  15  and  16.  I  then  ran  a  line  between  these 
monuments  for  the  purpose  of  ascertaining  the  line  between 
lots  15  and  16.  I  then  measured  along  that  line  to  ascer- 
tain the  correct  position  of  the  north  side  of  Acadamy 
street.  I  then  ran  along  Acadamy  street  until  it  intersected 
Niagara  street.  There  was  a  small  surplus  not  exceeding 
fifteen  inches  between  the  actual  measurement  and  the^ 
distance  shewn  on  the  plan.  I  then  connected  the  two 
points,  namely,  this  latter  point  and  the  one  above  men- 
tioned, by  a  straight  line.  The  stone  monument  first  spoken 
of  is  a  recognised  monument.  I  did  not  take  any  evidence 
of  its  being  so  on  the  first  occasion,  but  I  had  done  so  on- 
previous  occasions.  I  never  took  any  evidence  as  to  the 
second  stone  monument.  I  always  heard  it  spoken  of  as- 
correct.  The  survey  was  made  before  the  arbitration.  In 
making  the  survey  I  paid  special  attention  to  nothing  but 
the  plan. 

The  learned  Judge  at  the  trial,  stated  his  opinion  as 
follows : — 

"  Statement  of  what  appears  to  me  to  be  the  question  in 
dispute  between  the  parties. 

"  The  plaintiff*,  at  the  time  when  he  signed  the  Exhibit 
No.  2,"  (the  agreement  above  referred)  "  was  in  possession 
of  the  land  abutting  on  Niagara  street,  and,  as  he  con- 
tends, agreed  to  give  five  feet  east  from  the  then  boun- 
dary of  the  street,  in  order  to  widen  the  street.  After 
the  agreement  was  signed  and  given  to  the  council  the 
by-law  was  passed.  After  this  had  been  done,  Mr.  Gar- 
dener, as  city  surveyor,  altered  what  was  at  the  time 
the  agreement  was  signed  the  apparent  western  boundary 
of  lot  No.  forty-one,  contending  that  the  true  line  was,  say 
seven  feet  to  the  east  of  the  then  boundary,  and  having  done 
this,  widened  Niagara  street  by  taking  in  addition  to 
these  seven  feet  a  further  space  of  five  feet,  which  the  de- 
fendants claim  they  are  entitled  to  under  the  agreement, 
making  in  all  twelve  feet  across  the  front  of  the  plaintiff's 
lot.  There  was  an  arbitration  between  the  defendants  and 
certain  other  persons  occupying  lands  on  Niagara  street^ 
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to  which  the  plaintiff  was  not  a  party.  The  plaintiff  made 
no  claim  before  the  arbitrators,  because  he  thought  the  de- 
fendants were  taking  the  five  feet  which  he  had  agreed  to 
give.  He  first  knew  the  defendants  claimed  the  twelve  feet 
in  May  of  the  year  after  the  award  was  made.  No  de- 
mand was  made  by  the  plaintiff,  either  for  compensation  or 
arbitration,  but  this  action  was  brought. 

"It  is  admitted  the  foregoing  statement  is  correct.  Upon 
that  being  agreed  to,  I  enter  a  verdict  for  the  defendants, 
as,  in  my  opinion,  this  action  of  ejectment  to  recover  a 
portion  of  a  public  highway  cannot  be  maintained,  but 
the  plaintiff  must  seek  compensation  in  some  other  way. 
The  counsel  for  the  defendants  states  that  if  the  Court  will 
express  an  opinion  that  the  plaintiff  is  entitled  to  compen- 
sation, steps  will  be  at  once  taken  by  the  defendants  to 
arbitrate  with  him." 

In  Michaelmas  Term,  November  21, 1877,  M.  C.  Cameron ^ 
Q.  C,  obtained  a  rule  calling  on  the  defendants  to  shew 
cause  why  the  verdict  for  them  should  not  be  set  aside, 
and  a  verdict  be  entered  for  the  plaintiff,  pursuant  to  the 
Law  Reform  and  Administration  of  Justice  Acts ;  or  a  new 
trial  be  had  between  the  parties,  the  verdict  being  contrary 
to  law  and  evidence. 

In  this  terra,  February  8,  1878,  Osier  shewed  cause. 
Ejectment  will  not  lie  for  a  high"vvay  : — Begina  v.  Boulton, 
15  U.  C.  R.  272  ;  Coriooration  of  Sarnia  v.  Great  Western 
R.  W.  (7o.,  2  1  U.  C.  R.  59  ;  Fitzgihhon  v.  Corporation  of 
Toronto,  35  IJ.  C.  R.  137.  The  defendants  took  possession 
with  the  license  of  the  plaintiff. 

M.  G.  Cameron,  Q.  C,  contra.  The  defendants  had  no 
license  to  take  more  than  the  five  feet  in  width  of  the 
plaintiff's  land  measured  from  the  then  existing  line  of  the 
street  fence,  and  they  have  taken  seven  feet  more  under 
pretence  that  the  true  line  of  the  street,  as  it  should  have 
been,  covered  these  seven  feet.  But  the  plaintiff  never 
assented  to  that.  The  defendants,  by  defending  the  action, 
assert  they  are  in  possession  ot  the  land. 

March  15, 1878.  Wilson,  J. — I  do  not  think  it  necessary 
to  say  anything  about  an  ejectment  lying  or  not  lying  for 
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a  public  highway,  excepting  that  the  owner  of  the  soil 
may  maintain  such  an  action. 

The  land  in  question  in  this  action,  the  whole  twelve 
feet  in  width,  has,  as  I  understand,  been  held  by  the  plain- 
tiff and  by  those  for  whom  he  claims  from  nearly  forty 
years  without  interruption. 

It  is  said  that  the  true  easterly  limit  of  Niagara  street 
was  seven  feet  in  upon  the  plaintiff's  land.  Niagara  street 
was,  it  appears,  dedicated  by  the  owners  ot  the  soil  to  the 
public.  The  public  did  not,  however,  take  the  land  accor- 
ding to  the  true  limits  of  the  roadway,  but  took  it  just  as 
it  was  used  from  the  dedication  up  to  the  time  the  defen- 
dants took  possession  of  the  portion  which  was  within  the 
plaintiff's  limits.  If  the  owner  of  the  land  who  dedicated 
the  roadway  had  remained  in  possession  of  seven  feet  of  it 
from  the  time  of  dedication  up  to  the  time  when  the  de- 
fendants entered  upon  it,  so  that  the  public  had  neither 
accepted  of  the  dedication  of  that  seven  feet,  nor  had  ever 
claimed  it  for  the  long  period  of  forty  years,  I  think  it 
could  not  be  doubted  that  the  public  could  not  take  that 
seven  feet  of  land  from  the  owner  against  his  consent. 

It  is  not  necessary  to  say  what  the  public  might  or  could, 
do  if  there  had  been  unequivocal  acts  of  acceptance,  and 
then  a  subsequent  encroachment  made  after  the  roadway, 
had  been  so  accepted. 

That  is  not  the  state  of  things  here.  There  is  no  evi- 
dence of  acceptance  by  the  public  of  more  than  the  public 
actually  used.  And  the  occupation  by  the  plaintiff  and  of 
those  from  whom  he  derived  his  title,  enclosino-  and  usino* 
as  private  property  the  seven  feet  in  dispute,  is  almost  con- 
clusive evidence  that  the  public  did  not  accept  that  par- 
ticular parcel.  Once  a  highway  always  a  highway,  is  no 
doubt  a  good  and  valuable  maxim.  But  the  question  is, 
was  there  ever  a  highway  over  this  parcel  ?  The  evidence, 
I  think,  does  not  shew  there  was. 

It  is  claimed  now  only  by  drawing  a  straight  line  be- 
tween two  given  points,  and  there  is  no  evidence  that  such 
a  line  was  ever  laid  out  upon  the  ground,  however  it  may 
have  been  upon  the  plan  of  the  ground. 
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There  is  nothing  therefore  to  prevent  the  plaintiff  from 
recovering,  by  ejectment,  the  whole  of  the  land  taken  from 
him  by  the  defendants,  less  the  five  feet  in  width  measured 
from  the  front  of  his  land  as  the  fence  stood  when  the 
agreement  was  signed. 

If  the  true  line  of  roadway  includes  the  seven  feet  of  the 
plaintiff's  land,  and  if  the  plaintiff  could  be  obliged  to  give 
it  up,  I  am  of  opinion  he  would  be  entitled  to  maintain  the 
action  for  the  five  feet  to  the  rear  of  the  seven  feet, 
dimply  because  he  never  agreed  to  give  the  five  feet  to  the 
rear  of  the  seven  feet,  but  the  five  feet  next  to  the  line 
fence,  as  the  fence  then  stood. 

We  think  the  rule  should  be  absolute  to  enter  a  verdict 
for  the  plaintiff  for  the  rear  seven  feet  which  have  been 
taken  from  him.  But  as  the  parties  will  no  doubt  arrange 
this  matter  by  arbitration,  we  shall  retain  the  rule  until 
the  first  day  of  next  Term,  to  enable  such  arrangement  to 
be  made. 

The  rule  will  not,  however,  be  issued  without  the  further 
leave  of  the  Court. 

Harrison,  C.  J.,  and  Armour,  J.,  concurred. 


Rule  accordingly. 
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Robertson  v.  Furness  et  al. 

Barrister  and  attorney — Security  for  future  services — Validity  of— Overdue 

note — Fraud. 

The  plaintiff  who  was  a  barrister  and  attorney  having  refused  to  defend 
one  H.,  who  had  been  arrested  for  embezzlement,  in  that  and  other 
matters,  until  satisfied  as  to  his  remuneration,  agreed  to  do  so  on  H.'s 
wife  endorsing  over  to  him  an  overdue  note  which  H.  had  procured 
defendants  to  make  to  her,  and  on  F.,  one  of  the  defendants,  admitting 
it  to  be  all  right  and  agreeing  to  pay  it  to  plaintiff.  Subsequently,  and 
after  plaintiff  had  performed  some  trifling  services  for  H.,  defendants 
discovered  that  no  value  had  been  given  for  the  note,  but  that  it  had 
been  obtained  by  H.'s  fraud,  of  which,  however,  the  wife  was  ignorant, 
and  they  then  notified  the  plaintiff  that  they  did  not  acknowledge  any 
liability  thereon,  and  would  not  pay  it.  In  an  action  by  plaintiff  against 
defendants  on  the  note : 

Held,  that  he  could  not  recover,  for  that  whether  the  note  was  received 
by  plaintiff  as  security  or  as  a  payment  in  full  for  future  services,  the 
transaction  was  void  as  against  public  policy ;  and  that  this  was  a 
good  defence  available  to  the  defendants  under  the  plea  that  the  plain- 
tiff was  not  the  lawful  holder. 

Held,  also,  that  the  plaintiff  having  become  the  holder  after  maturity 
could  stand  in  no  better  position  than  the  wife,  who  was  bound  by  the 
fraud  of  her  husband  who  acted  as  her  agent  in  procuring  the  note  to 
be  made  to  her. 

This  was  an  action  brought  by  the  plaintiff  as  the  holder 
of  a  promissory  note  dated  2nd  August,  1876,  for 
made  by  the  defendants  under  the  name  and  style  of  E.  M. 
Furness  &  Son,  payable  to  Jane  Hope,  or  order,  and  by 
her  endorsed  to  the  plaintiff,  payable  at  three  months,  with 
interest  at  seven  and  one-half  per  cent,  per  annum. 

The  defendant  William  Hope  allowed  judgment  by  nil 
dicit 

The  remaining  defendants  pleaded : 

1.  Did  not  make  the  note. 

2.  That  Jane  Hope  did  not  endorse  the  note  to  the 
plaintiff. 

3.  That  the  plaintiff  was  not  the  lawful  holder. 

4.  Payment  to  Jane  Hope  before  the  maturity  of  the 
note,  and  while  she  was  holder. 

5.  That  Jane  Hope  endorsed  the  note  to  William  Hope, 
and  payment  to  William  Hope  before  the  maturity  of  the 
note,  by  making  and  delivering  to  him  a  certain  other 
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promissory  note,  dated  30th  September,  187C,  made  by 
the  defendants  to  William  Hope,  for  $8,588.19  which  he- 
accepted  in  satisfaction  of  the  note  in  the  declaration  men-^ 
tioned. 

6.  That  while  Jane  and  William  Hope  were  the  holders, 
of  the  note,  and  before  maturity,  William  Hope  received 
from  the  defendants  for  and  on  account  of  the  promissory 
note  sued  on,  and  other  moneys  owing  from  the  defendants 
to  William  Hope,  a  promissory  note  for  $12, 122.  44,  dated 
19th  January,  1877,  payable  three  years  after  date,  which 
period  had  not  elapsed  before  the  commencement  of  this, 
suit. 

7.  That  the  defendants  were  induced  to  make  the  note 
by  the  fraud  of  William  Hope,  who  was  and  is  the  husband 
of  Jane  Hope,  and  acted  as  her  agent  in  procuring  the  note, 
and  the  note  was  over  due  when  endorsed  to  the  plaintiff. 

8.  The  sixth  and  seventh  pleas  were  added  at  the  trial. 
The  plaintiff  took  issue  on  the  pleas. 

Second  replication  to  the  fourth  plea :  that  on  31st  July,, 
1877,  before  the  plaintiff  became  the  holder  of  the  note, 
the  plaintiff  presented  the  note  to  the  defendants,  and  en- 
quired of  them  whether  the  note  was  a  good  and  valid  out- 
standing security  against  the  defendants,  and  the  defendants 
answered  the  plaintiff  that  it  was  a  good  and  valid  out- 
standing security  against  the  defendants. 

To  the  fifth  and  sixth  pleas,  there  was  a  similar  repli- 
cation of  estoppel  in  pais. 

Third  replication  to  the  sixth  plea :  that  Jane  Hope  was 
married  to  the  defendant  William  Hope,  since  4th  March, 
1859,  without  any  marriage  contract  or  settlement,  and  the 
note  was  the  separate  property  of  Jane  Hope. 

The  defendants  joined  issue  on  the  special  replications  of ' 
the  plaintiff 

Second  rejoinder  to  the  special  replications :  that  the 
plaintiff  is  an  attorney  and  barrister-at-law,  and  was  re- 
tained by  the  defendant  William  Hope  as  his  attorney  and 
counsel  to  conduct  his  defence  to  certain  charges  of  felony 
upon  which  he,  William  Hope,  had  been  arrested,  and  was' 
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then  in  custody ;  and  thereupon  Jane  Hope,  who  was  the 
wife  of  William  Hope,  endorsed  and  delivered  the  note  to 
the  plaintiff  at  the  request  and  under  the  directions  of 
William  Hope,  as  a  security  for  the  costs  to  be  incurred  in 
and  for  his  defence  aforesaid;  and  the  plaintiff  gave  no 
value  for  the  promissory  note,  but  always  held  the  same  on 
the  terms  aforesaid. 

Third  rejoinder  to  the  second  and  third  replications  :  that 
after  the  making  by  defendants  of  the  representations  in  the 
replications  mentioned,  and  before  any  value  was  given  by 
the  plaintiff  for  the  promissory  note,  they  informed  the 
plaintiff  that  they  were  uncertain  whether  the  said  note 
was  in  fact  a  good  and  valid  outstanding  security  against 
the  defendants. 

The  plaintifi,  f or  a  surrejoinder,  took  issue  on  the  special 
rejoinders. 

The  cause  was  tried  before  Gait,  J.,  without  a  jury,  at 
Hamilton,  at  the  Fall  Assizes  of  1877. 

The  plaintiff  was  both  a  barrister  and  attorn ey-at-law. 
He  proved  the  admission  of  the  signature  of  the  defen^ 
dants  and  the  endorsement  in  his  presence  by  Jane  Hope. 
William  Hope  had  been  arrested  and  sent  to  gaol  on  27th 
July,  1877,  for  embezzlement,  and  required  the  services  of 
an  attorney  and  counsel  for  that  and  other  matters.  A 
messenger  was  sent  from  the  gaol  to  the  plaintiff  to  see 
William  Hope  in  the  gaol.  The  plaintiff  refused  to  go  with 
the  messenger  till  assured  that  his,  plaintiff's,  services 
would  be  remunerated.  The  plaintiff  accompanied  the 
messenger  to  the  gaol,  and  saw  Hope.  The  plaintiff  at 
once  gave  Hope  to  understand  that  he  would  not  act  pro- 
fessionally for  him  until  he  first  knew  who  was  "  to  satisfy 
him  for  his  services."  Hope  said  his  wife  held  a  note 
against  E.  M.  Furness  &  Son  for  $355,  and  that  she  would 
give  it  to  the  plaintiff  if  he  would  undertake  his  defence. 
The  plaintiff  said  he  would  take  it  if  all  were  right.  The 
plaintiff  then  saw  Mrs.  Hope,  and  received  the  iiote  from 
her,  she  endorsing  it  in  his  presence.  Next  morning  the 
plaintiff  received  a  message  from  William  Hope  to  see  him 
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s,t  the  police  cells.  The  plaintiff  attended.  He  found 
Hope  engaged  in  conversation  with  a  gentleman  who  he 
said  was  E.  M.  Furness.  The  plaintiff,  after  some  conver- 
sation with  Hope  about  the  note,  pulled  it  out  of  his  pocket 
mid  said  to  Mr.  Furness,  "  Mr.  Furness,  is  that  note  all  right  ? 
Is  that  the  signature  of  your  firm."  Yes,  he  said,  that  is 
the  signature  of  our  firm.  It  is  all  right,  we  will  pay  the 
note  to  Mrs.  Hope."  The  plaiatiff  then  said,  "  If  the  note 
is  all  right,  you  will  not  pay  it  to  Mrs.  Hope ;  I  have  under- 
taken to  defend  Mr.  Hope,  and  Mrs.  Hope  has  agreed  to  en- 
dorse the  note  to  me."  Mr.  Furness  said,  "  that  is  all  right." 
This  was  followed  by  some  conversation  as  to  getting  an 
extension  of  time  for  the  payment  of  the  note.  The  plain- 
tiff swore  that  he  took  the  note  absolutely  as  payment  for 
services  contracted,  and  not  simply  as  a  security  for  future 
-costs.  It  appeared  that  the  note  was  overdue  when  de- 
livered to  the  plaintiff. 

Both  of  the  defendants  were  called  as  witnesses  for  the 
defence.  They  proved  that  the  only  consideration  for  the 
note  was  an  invoice  of  marble  monuments  from  Messrs. 
Hurd  &  Roberts,  dealers  in  marble,  for  $555,  which  Hope, 
who  was  the  book-keeper  of  Hurd  &;  Roberts,  as  well  as  a 
partner  in  the  defendants'  firm,  represented  that  he  had 
paid  to  Hurd  &  Roberts,  but  which  it  turned  out  after- 
wards was  not  paid,  but  only  appeared  to  be  paid  by  a 
false  entry  to  that  effect  made  by  Hope  in  the  books  of 
Hurd  k  Roberts. 

Counsel  for  the  defence  then  proposed  to  go  into  the 
■account  between  E.  M.  Furness,  Furness,  sen.,  and  Hope, 
so  as  to  shew  that  as  between  these  parties  this  note  was 
wiped  out  by  other  and  subsequent  notes  referred  to  in  the 
pleadings,  but  the  learned  Judge  refused  to  receive  the 
evidence,  unless  it  were  shewn  that  Mrs.  Hope  was  a  party 
to  these  dealings. 

Mrs.  Hope  was  called  as  a  witness,  and  proved  that  she 
had  separate  personal  property  of  her  own,  and  this  note 
was  received  by  her  from  her  husband  for  money  to  that 
amount  which,  in  August,  1876,  she  gave  him  to  lend  at  7 
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or  7-|  per  cent,  interest.    She  had  no  knowledge  of  the  . 
dealings  between  her  husband  and  the  defendants'  firm 
independently  of  the  note. 

It  was  proved  that  after  the  plaintiff  received  the  note,  he 
prepared  a  bill  in  Chancery  for  Hope,  defended  two  actions 
of  replevin,  and  one  in  ejectment,  and  did  everything  ne- 
cessary for  the  defence  of  Hope  on  the  criminal  charge, 
but  notwithstanding  Hope  was  convicted,  and  sentenced 
to  the  Penitentiary  at  Kingston,  for  a  term  of  years. 

The  plaintiff,  on  or  about  the  7th  August,  1877,  received 
a  letter  from  the  defendants,  in  which  they  informed  him 
that  owing  "  to  the  confused  state  of  affairs,"  they  declined 
either  "  to  pay  the  note,  or  in  any  manner  acknowledge 
liability  upon  it." 

Before  the  receipt  of  the  note  the  plaintiff  appeared  to  have 
performed  some  trifling  service  for  Hope,  such  as  attending 
once  or  twice  for  him  at  the  Police  Court.  The  bulk  of 
the  business  transacted  by  the  plaintiff  for  Hope,  was  done 
after  the  receipt  of  the  letter  of  7th  August,  1877. 

There  was  evidence  that  the  money  given  by  Mrs.  Hope, 
in  August,  1877,  to  be  loaned  by  him,  was  in  fact  loaned 
by  him  to  Messrs.  Hurd  &  Roberts,  and  not  to  the  de- 
fendants. 

The  learned  Judge  reserved  his  decision. 
.:  His  subsequent  finding  was  as  follows : — 

1.  I  find  that  the  defendants  did  make  the  note  in 
■question. 

2.  I  find  that  Jane  Hope  did  endorse  the  same  to  the 
plaintiff. 

3.  I  find  that  the  plaintiff  was  the  lawful  holder. 

4.  I  find  that  the  defendants  did  not  pay  and  satisfy  the 
-said  note  to  Jane  Hope. 

5.  I  find  that  the  said  Jane  Hope  did  not  endorse  the 
said  note  to  the  said  William  Hope. 

6.  I  find  that  the  said  note  was  held  by  the  said  Jane 
Hope,  and  not  by  the  said  Jane  Hope  and  William  Hope. 

7.  I  find  that  the  said  note  was  obtained  from  the  de- 
fendants by  the  fraud  of  the  said  William  Hope,  and  the 
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defendants  never  received  any  value  for  the  said  note ;  but- 
I  find  that  the  plaintiff  took  the  note  in  good  faith,  and  on 
the  assurance  of  one  of  the  defendants,  Furness,  that  it  was 
a  valid  note.  I  find  that  the  said  J ane  Hope  did  not  know 
that  the  note  had  been  obtained  by  the  fraud  of  her  husband. 

The  learned  Judge  accordingly  entered  a  verdict  for  the 
plaintiff  for  $610. 

In  Michaelmas  Term,  December  5, 1S77 ,  MacKelcan,  Q.C.> 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  verdict  entered 
for  the  defendants  pursuant  to  the  statute,  upon  the  law 
and  evidence ;  and  upon  the  ground  that  the  note  in  the 
declaration  was  obtained  by  fraud,  and  that  the  plaintiff 
took  it  from  the  payee  after  it  became  due ;  and  also  upon 
the  ground  that  the  note  was  taken  by  the  plaintiff  as 
attorney  or  counsel  in  pa37ment  of  or  as  security  for  costs 
to  accrue  in  respect  of  services  to  be  rendered  by  him ;  or 
why  said  verdict  should  not  be  set  aside  and  a  new  trial 
granted  between  the  parties,  upon  the  ground  of  the 
erroneous  rejection  of  evidence  offered  by  the  defendants, 
in  support  of  the  fifth  and  sixth  pleas. 

In  Hilary  Term,  February  19th,  1878,  G.  Eohinson,  Q.  C, 
(F.  Beverley  Robertson  with  him)  shewed  cause,  and  cited : 
Hope  V.  Caklivell,  21  C.  P.  41 ;  Robertson  v.  Caldwell,  31 
U.  C.  K  402;  Jeffreys  v.  Evans,  14  M.  &  W.  210;  Re 
Harris,  13  M.  &  W.  3 ;  Bayer  v.  Wagstaff,  5  Beav.  415;, 
Haigh  v.  Ousey,  7  E.  &  B.  578 ;  Lindley  on  Partnership, 
Srd  ed.,  317,  318 ;  Bigelow  on  Estoppel,  2nd  ed.,  425  ;  Perry 
V.  Laivless,  5  U.  C.  E.  514 ;  Pratt  et  al.  v.  Drake,  17  TJ.  C. 
E.  27 ;  Leach  v.  Buchanan,  4  Esp.  426  ;  Imp.  Act,  33  &  34 
Vic.  ch.  28. 

MacKelcan,  Q.  C,  contra,  cited  Parsons  on  Bills,  vol.  i., 
pp.  78.  80,  87,  vol.  ii.,  p.  3 ;  Mason  v.  Morgan,  2  A.  &.  E.  30;, 
Ba7'low  V.  Bishop,  3  Esp.  266 ;  >Sf.  a  1  East  433  ;  Rawlin- 
son  V.  Stone,  3  Wils.  5  ;  Connor  v.  Martin,  1  Str.  516 ;, 
DaHing  v.  Rice,  1  App.  43;  Morris  v.  Bethell,  L.  R.  5  C  P. 
47 ;  Ho2^e  v.  Calchuell,  21  C.  P.  41 ;  Robertson  v.  Caldwell^ 
31  U.  C.  R.  402. 
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March  15,  1878.  Harrison,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

The  plaintiff  is  both  a  barrister  and  an  attorney.  He 
has  the  right  therefore  to  contract  as  an  attorney,  subject 
to  such  rules  as  govern  the  conduct  of  attorneys  in  deal- 
ings with  their  clients. 

In  Davis  v.  Hawke,  4  Grant  394,  it  was  asserted  that 
the  relation  which  subsists  between  attorney  and  client  in 
this  Province,  bears  little  analogy  to  the  relation  which 
subsists  between  attorney  and  client  in  England;  and  it 
was  argued  that  as  the  relation  is  essentially  different,  the 
principles  upon  which  transactions  between  attorney  and 
client  are  governed  in  England  which  grow  out  of  that 
relationship,  ought  not  to  be  applied  here. 

The  Court,  however,  declined  to  accede  to  the  argument, 
saying:  "  It  is  true,  indeed,  that  the  relation  between 
attorne}^  and  client  is  of  a  much  more  intimate  character 
in  England  than  here  ;  but  the  only  conclusion  fairly  ad- 
ducible  from  the  admission  is,  that  the  necessity  for  a  strict 
application  of  the  principles  of  the  Court  may  be  more 
pressing  in  the  one  country  than  the  other.  But  there  is 
that  in  the  very  nature  of  the  relation  between  attorney 
and  client,  even  in  its  simplest  form,  which  places  the 
parties  who  stand  in  that  relation  upon  an  unequal  footing 
and  which  necessitates  consequently  the  application  of  the 
equitable  principles  to  which  I  have  adverted.  So  long  as 
the  law  is  administered  to  so  large  an  extent,  through  the 
medium  of  a  peculiar  class,  to  whom  important  exclusive 
privileges  are  secured,  it  must  be  of  vital  importance  to  the 
interests  of  justice  that  the  conduct  of  that  class  should 
be  watched  with  jealous  care.  Dealings  between  attorney 
and  client  are  not,  and  cannot  with  safety  be  placed  upon 
the  same  footing  as  dealings  between  ordinary  individuals." 

It  was  not  seriously  denied  that  the  bargain  made  be- 
^tween  the  plaintiff  and  William  Hope  w^as  made  by  him 
otherwise  than  in  the  character  of  an  attorney,  but  it  was 
strenously  contended  that  such  a  bargain  is  not  illegal  in 
this  Province. 
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If  the  plaintiff  were  an  attorney  only,  it  is  clear  that  it 
would  have  been  his  duty,  under  such  a  bargain,  to  have 
retained  counsel  when  the  emplo3'ment  of  counsel  became 
necessary,  and  to  have  paid  counsel  when  so  retained : 
Leslie  v.  Ball,  22  TJ.  C.  K.  512;  and  that  the  fact  of  his 
being  a  barrister  gives  him  no  greater  privileges  qua 
attorney  than  if  he  were  not  a  barrister :  Ho^e  v.  Caldwell, 
21  C.  P.  241. 

The  question  for  our  decision  is,  whether  the  bargain  is, 
in  this  Province,  a  valid  one,  or  whether  it  is  void  as  being, 
against  public  policy. 

The  promissory  note  was  accepted  by  the  plaintiff,  either 
as  security  for  future  services,  or  as  satisfaction  or  payment 
in  bulk  for  such  services. 

The  transaction  is,  in  our  opinion,  in  either  view,  void'- 
as  being  against  public  policy. 

For  a  long  time  it  was  the  law  of  England  that  an  at- 
torney could  not  take  from  his  client  a  security  for  future 
services.    It  was  so  held  by  Lord  Eldon  in  Jones  v.  Tripp, 

1  Jacob  S22  ;  by  Chief  Baron  Richards,  in  Pitcher  v.  Rig- 
hy,  9  Price  79  ;  by  Lord  Cottenham  in  Ex  p>aTte  Laing,  2 
Mont.  &;  Ayr.  381 ;  by  Lord  St.  Leonards,  in  Uppington 
V.  Bullen,  2  Dru.  &  War.  184;  by  Lords  Justices  Knight 
Bruce  and  Turner,  in  Be  Foster,  6  Jur.  N.  S.  687,  and  in 
other  cases  by  other  equity  Judges  of  equal  learning  and 
eminence. 

These  and  like  decisions  in  equity  have  been  followed 
in  the  Court  of  Equity  in  this  Province  :  Atkinson  v.  Gal- 
lagher, 23  Grant  201;  see  further.  Re  Geddes  c&  Wilson, 

2  Ch.  Ch.  447. 

In  Atkinson  v.  Gallagher,  the  learned  Chancellor,  at 
page  203,  said:  "  It  seems  clear  upon  the  authorities  that  a 
mortgage  given  by  a  client  to  his  solicitor  to  secure  costs  yet 
to  be  incurred,  is  absolutely  void  as  against  public  policy." 

In  a  subsequent  part  of  the  same  judgment  on  the  same 
page,  he  said :  "  I  think  it  will  be  found  that  no  authority 
could  be  cited  to  sustain  the  proposition  that  a  contract 
which  is  void  as  being  contrary  to  public  policy,  (and  which. 
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I  take  to  be  in  the  same  predicament  as  if  it  were  in  con- 
travention of  an  express  statute),  can  afterwai'ds  be  capable 
of  confirmation  by  the  acts  of  the  parties." 

This  rule  formerly  so  strictly  enforced  in  Courts  of 
equity  in  England,  and  still  so  here  is  not  however  confined 
in  its  operation  to  Courts  of  equity.  See  Jones  et  al.  v. 
Hunter  et  al,  1  Dowl.  P.  C.  462 ;  Holdsworth  v.  WaJceman, 
lb.  523. 

The  Court  of  Common  Pleas  in  this  Province  in  Hope  v. 
Caldwell,  21  C.  P.  241,  after  a  review  of  various  cases  on 
the  point,  decided  that  a  security  taken  from  a  client  by 
an  attorney  or  counsel  for  future  costs  is  invalid,  and 
cannot  be  enforced  by  action  at  law. 

Hagarty,  C.  J.,  in  delivering  judgment,  said,  at  page  246 
of  the  report :  "  The  law  therefore  seems  reasonably  clear, 
that  securities  given  for  costs  to  be  incurred  by  an  attorney 
or  counsel  for  his  client,  cannot  be  enforced." 

Gwynne,  J.,  in  the  same  case,  at  page  250,  said  :  That 
an  attorney  cannot,  according  to  the  law  of  England,  take 
a  valid  security  from  his  client  in  respect  of  future  services 
as  an  attorney,  is  a  proposition  which  cannot  admit  of  any 
question." 

This  case  has  been  followed  in  this  Court  in  Mohertson 
V.  Caldwell,  31  U.  C.  R.  402. 

In  England,  by  statute,  an  attorney  may  take  security 
from  his  client  for  future  services,  the  amount  whereof 
must  be  ascertained  by  taxation.  Imp.  Statute,  33  &  34 
Yic.  ch.  28,  sec.  16. 

There  is  no  corresponding  statute  in  force  in  this  Province. 

By  the  law  of  this  Province  it  is  clear  that  if  the  note 
on  which  the  plaintiff  is  suing  is  to  be  looked  upon  as  a 
security  for  future  costs,  it  cannot  avail  him. 

We  are  of  opinion  that  the  note  ought  to  be  treated  only 
as  a  security  for  future  costs  which,  notwithstanding  the 
acceptance  of  the  security,  should  be  taxed.  But,  assuming 
that  the  note  was  taken  by  the  plaintiff  as  a  satisfaction 
or  payment  in  bulk  for  future  services,  his  position  would 
not,  we  think,  be  thereby  improved. 
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Agreements  entered  into  by  a  client  with  his  attorney  to 
pay  him  a  bulk  sum  or  a  certain  specified  rate  for  business 
to  be  done,  were  at  one  time  looked  upon  by  the  English 
Courts  with  great  jealousy. 

In  Drax  v.  Scroope,  2  B.  &  Ad.  581,  such  an  agreement 
was  held  not  to  be  binding. 

In  Re  Whitcomh,  8  Beav.  140,  such  an  agreement  was 
held  to  be  binding  as  to  past  services,  but  even  then,  Lord 
Langdale,  at  p.  144,  said:  "An  agreement  like  this  between 
a  solicitor  and  a  client  for  taking  a  fixed  sum  in  satisfaction 
of  all  demands  for  costs,  is  an  agreement  which  may  be  per- 
fectly good ;  but  this  Court,  for  the  protection  of  parties, 
looks  at  every  transaction  of  this  kind  with  great  suspicion." 

In  Phithy  v.  Hazle,  8  C.  B.  N.  S.  647,  the  Court  held 
that  an  agreement  to  receive  a  gross  sum  and  costs  out  of 
pocket  in  lieu  of  costs  to  be  incurred,  is  an  agreement 
manifestly  contrary  to  the  general  policy  of  the  law,  and 
void. 

Williams,  J.,  there,  at  page  653,  said :  "  The  conclusion  at 
which  we  have  arrived  substantially  decides  that  such  an 
agreement  as  this  is  void.  *  *  *  Notwithstanding  the 
high  respect  I  entertain  for  the  learned  Judge  who  decided 
the  case  of  Ee  Whitcomhe,  8  Beav.  140,  I  think  such 
agreements  are  manifestly  contrary  to  the  general  policy  of 
the  law." 

Byles,  J.,  in  the  same  case,  said :  The  fair  result  of  all 
the  authorities  is,  that  such  agreements  as  the  present 
between  an  attorney  and  his  client  are  void." 

Notwithstanding  the  emphatic  language  used  by  the 
learned  J udges  in  this  case,  the  authority  of  the  case  was 
somewhat  qualified  in  Scarth  v.  Rutland,  L.  R.  1  C.  P.  642, 
where  Erie,  C.  J.,  said  of  it :  "  All  that  that  case  amounts 
to  is,  that,  notwithstanding  an  agreement  limiting  the 
attorney's  claim,  he  must  deliver  a  bill,  and  the  client  may 
tax  it,  and  on  the  result  of  such  taxation  the  attorney 
may  be  entitled  to  less,  but  cannot  recover  more  than  the 
agreed  sum." 

Montague  Smith,  J.,  in  the  same  case,  said :  "  There  is 
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nothing  to  prevent  an  attorney  from  cutting  down  his 
own  claim." 

The  effect  of  qualifying  the  rule  as  suggested  in  Scarth 
V.  Rutland,  L.  R.  1  C.  P.  642,  would  be  obviously  to  make 
the  note  in  this  case  stand  as  a  security  for  future  services, 
subject  to  taxation — in  other  words,  as  void  under  the  first 
class  of  cases  to  which  we  have  referred. 

The  latest  decision  in  England,  before  the  change  of  the 
law  in  1870,  is  Re  Brady,  15  W.  R.  632.  It  was  decided 
by  Lord  Romilly,  the  Master  of  the  Rolls,  in  1867.  It  was 
an  application  to  have  a  solicitor's  bills  taxed.  It  appeared 
that  in  1864,  Mr.  Weston,  the  applicant,  required  a  loan  of 
£2,000,  and  applied  to  Mr.  Brady,  who  was  the  solicitor  for 
a  Loan  Society,  to  furnish  the  sum  he  required.  Mr.  Brady 
agreed  that  the  Loan  Society  should  provide  the  money 
upon  condition  that  he  should  be  employed  as  solicitor  to 
Mr.  Weston  in  the  transaction,  and  that  he  should  be  paid 
the  sum  of  £105  in  lieu  of  costs.  Lord  Romilly  held  that 
the  agreement  to  accept  a  sum  beforehand  was  not  legal, 
and  that  the  only  agreement  sought  to  be  established  was 
an  agreement  of  that  character. 

The  English  Statute  which  enables  an  attorney  to  take 
security  for  future  costs,  subject  to  taxation,  also  enables 
an  attorney  by  agreement  in  writing  to  stipulate  for  a 
bulk  sum  for  future  services  after  examination  and  allow- 
ance of  the  agreement  by  a  taxing  officer  of  the  Court : 
33  &  34  Vic.  ch.  28,  sec.  4  ;  see  further  In  re  Attorney  and 
Solicitor's  Act,  1870,  L.  R.  1  C.  P.  D.  573. 

An  agreement  by  an  attorney  with  his  client  "  to  charge 
him  nothing  if  he  lost  the  action,  and  to  take  nothing  for 
costs  out  of  any  money  that  might  be  awarded  to  him  in 
such  action,"  was  held  to  be  binding  on  the  attorney, 
although  not  in  writing :  J ennings  v.  Johnson,  L.  R.  8  C. 
P.  425. 

An  agreement  in  writing,  signed  by  the  attorney  onl}^, 
is  not  an  agreement  in  writing  between  the  parties  under 
the  statute:  Re  Lewis,  L.  R.  1  Q.  B.  D.  724. 

No  such  statute  having  been  enacted  by  the  Legislature 
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of  this  Province,  the  question  now  before  us  must  be 
decided  by  the  law  as  it  was  in  England  before  the- 
passing  of  such  a  statute. 

The  weight  of  authority  is  indubitably  against  the  va- 
lidity of  the  agreement  in  this  case,  whether  we  look  upon 
the  acceptance  of  the  promissory  note  as  a  security  or  as  a 
payment  in  bulk  of  future  costs. 

This  entitles  the  defendants  to  the  verdict  on  the  re- 
joinder to  the  second,  third,  and  fifth  replications,  and  this 
disposes  of  these  replications,  including  the  replications  of 
estoppel  in  favour  of  the  defendants. 

There  is  no  demurrer  to  the  rejoinder  resisting  this 
defence  on  the  ground  that  it  is  one  only  available  to  the 
client  and  not  to  a  third  person;  but  even  if  there  were 
such  a  demurrer,  it  would  not,  we  think,  benefit  the  plain- 
tiff. The  cases  appear  to  shew  that  when  the  attorney  is 
a  plaintiff  in  a  suit  attempting  to  enforce  payment  of  the 
security  illegally  obtained  by  him  from  his  client,  the 
person  sued  may  set  up  the  illegality  as  a  defence,  estab- 
lishing as  it  does  that  the  attorney  has  no  legal  right  to 
hold  the  security.  See  Simpson  v.  Lamb,  7  E.  &  B.  84 ; 
Eadcliffe  v.  Anderson,  1  E.  B.  &  E.  806  ;  Hilton  v.  Woods,, 
L.  K  4  Eq.  4.39. 

This  view  of  the  law  entitles  the  defendants  to  a  verdict 
on  the  plea  that  the  plaintiff  is  not  the  lawful  holder  of 
the  note. 

Besides,  we  think  the  evidence  substantially  sustains  the 
third  rejoinder  to  the  second  and  third  replications,  to  the 
effect  that  after  the  making  of  the  representations  relied 
upon  as  an  estoppel  in  pais,  and  before  any  value  was- 
given  by  the  plaintiff  for  the  promissory  note,  the  defend- 
ants informed  the  plaintiff  that  they  were  uncertain  whether 
the  note  was  in  fact  a  good  and  valid  outstanding  security 
against  the  defendants. 

In  either  aspect  arises  the  right  of  the  defendants  to  rely 
upon  their  seventh  plea,  which  is  to  the  effect  that  they 
were  induced  to  make  the  note  by  the  fraud  of  William 
Hope,  who  was  and  is  the  husband  of  Jane  Hope,  and 
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acted  as  her  agent  in  procuring  the  note  to  be  made  by  the 
defendants,  and  that  the  note  was  overdue  when  the  same 
was  first  endorsed  to  the  plaintiff. 

Every  word  of  this  plea  is  true  according  to  the  evidence,, 
and  therefore  defendants  are  entitled  to  a  verdict  upon  it. 

The  fact  that  Jane  Hope  did  not  know  that  the  note 
had  been  obtained  by  the  fraud  of  her  husband,  does  not 
make  any  difference,  for  she  cannot,  according  to  the  recent - 
authorities,  adopt  the  contract  of  her  agent  and  seek  to 
avoid  responsibility  for  his  fraud  in  the  procuring  of  it : 
Udell  V.  Atherton,  7  H.  &  N.  172 ;  Barwick  v.  English 
Joint  Stock  Bank,  L.  K  2  Ex.  259  ;  Siuiftv.  Wirderhottom, . 
L.  R.  8  Q.  B.  244  ;  Swift  v.  Jewshury,  L.  R.  9  Q.  B.  801. 

The  plaintiff  became  the  holder  of  the  note  after  it  was 
due,  and  is  therefore  in  no  better  position  as  to  title  than 
Mrs.  Hope  from  whom  he  received  it. 

The  rule  must  be  made  absolute  to  enter  a  verdict  for  the 
defendants. 

Bide  absolute. 


Shultz  v.  Reddick. 

Distress — Notice —  Waiver — Damages. 

Under  2  W.  &  M.  sess.  1,  ch.  5,  goods  distrained  cannot  be  sold  until 
the  expiration  of  five  days  after  a  written  notice  of  distress  with  the 
cause  of  the  taking,  shall  have  been  given. 

In  this  case  the  only  notice  was  one  given  on  the  8th  February,  and  the 
sale  took  place  on  the  12th:  Held,  that  the  sale  was  invalid. 

After  the  distress  was  made,  on  the  tenant  being  informed  by  the  bailiff ' 
that  he  had  eight  days  in  which  to  redeem,  said,  he  did  not  require  an 
inventory  of  the  goods  to  be  given  him  :    Held,  that  this  did  not  con- 
stitute a  waiver  of  the  notice  of  distress. 

In  an  action  for  an  illegal  sale  of  goods  distrained,  the  measure  of  damages- 
is  the  difference  between  the  actual  value  of  the  goods  and  the  amount 
of  the  rent  in  arrear. 

Lucas  V.  Tarleton,  3  H.  &  N.  116,  27  L.  J.  Ex.  246,  distinguished. 

Action  on  the  case. 

First  count:  trover.  Second  count:  trespass  de  bonis.  . 
Third  count :  distress  and  sale  when  no  rent  due.  Fourth 
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-count :  distress  and  sale  without  notice  of  the  distress  and 
of  the  taking  having  been  given  to  the  plaintiff,  or  left  at 
his  messuage,  five  days  before  the  sale,  contrary  to  the 
statute. 

Pleas.  1.  Not  guilty,  by  statute  11  Geo.  II.  ch.  19, 
sec.  21. 

2.  To  the  third  count :  rent  in  arrear. 

3.  To  the  fourth  count :  performance. 

Issue. 

The  cause  was  tried  before  Patterson,  J.A.,  and  a  jury,  at 
the  last  fall  assizes  for  the  County  of  Grey. 

On  the  1st  of  March,  1875,  the  defendant  demised  to 
the  plaintiff  the  premises  on  which  the  distress  was  after- 
wards made,  in  the  Township  of  Normanby,  for  a  term  of 
five  years,  from  the  first  of  April,  1875,  at  the  annual  rent 
of  $125,  payable  on  the  first  day  of  April  in  each  year 
during  the  term. 

On  the  24th  of  August,  1 876,  the  plaintiff  agreed  by  a 
deed,  executed  as  well  by  the  plaintiff  as  the  defendant,  to 
surrender  and  the  defendant  to  accept  the  premises  on  or 
before  the  1st  of  February,  1877,  and  that  until  such  sur- 
render there  should  be  at  all  times  sufficient  distress  to 
satisfy  the  current  year's  rent  and  taxes. 

The  defendant,  on  Friday,  the  2nd  February,  1877, 
delivered  to  Charles  Boulding,  a  bailiff,  a  warrant  of  distress 
for  51 04. 17,  being  ten  months'  rent,  due  on  the  1st  of 
February,  1877. 

On  the  same  day  the  bailiff  distrained  on  a  span  of 
horses,  a  waggon,  a  pair  of  bob-sleighs,  a  set  of  double  har- 
ness, and  a  cultivator,  belonging  to  the  plaintiff*,  which  he 
found  on  the  premises. 

The  defendant,  on  the  same  or  next  day,  accepted  the 
promissory  note  of  one  York,  at  twenty  days,  for  $125,  for 
the  arrears  of  rent  and  expenses,  and  according  to  the  plain- 
tiff's testimony  abandoned  the  distress. 

On  Wednesday,  the  7th  of  February,  the  bailiff  again 
took  possession  of  the  goods.  Within  half  an  hour  after- 
wards the  defendant  and  York  appeared,  the  defendant 
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saying  he  intended  to  take  a  chattel  mortgage  on  the  things,, 
and  let  York  clear ;  the  plaintiff  assented.  The  defen- 
dant thereupon  delivered  the  note  to  York,  and  told  the 
bailiff  to  keep  the  things  till  the  rent  was  paid.  The 
defendant  told  the  bailiff*  to  give  plaintiff  an  inventory  or 
list  of  the  goods  seized.  The  bailiff  told  the  plaintiff  that 
he  had  eight  days  to  raise  the  money.  The  plaintiff  then 
said  there  was  no  use  in  a  list  of  the  things,  as  he  knew 
what  had  been  seized. 

The  plaintiff  went  to  a  place  called  Rockton,  and  raised 
the  money,  and  returned  on  Tuesday,  13th  February,  only 
to  discover  that,  in  the  meantime,  the  goods  had  been 
seized  and  sold,  the  landlord  himself  being  the  principal 
purchaser. 

The  bailiff  told  the  plaintiff  that  he  could  get  all  his 
things  back  if  he  paid  the  rent,  but  this  was  apparently 
coupled  with  the  condition  that  he  should  pay  all  the  costs,, 
amounting  to  more  than  $22,  which  the  plaintiff  refused 
to  pay. 

The  sale  took  place  on  Monday,  the  12th  of  February. 

The  bailiff  swore  that  on  Thursday,  the  8th  of  February? 
he  put  up  a  notice  of  the  seizure  and  intended  sale  on  the 
premises,  and  caused  the  things  seized  to  be  duly  appraised. 

The  bailiff  represented  that  there  had  not  been  any 
abandonment  of  the  distress  from  the  first,  and  had  no 
recollection  of  the  conversation  about  the  chattel  mortgage 
mentioned  by  the  plaintiff. 

The  learned  Judge,  during  the  progress  of  the  trial,  held 
that  if  there  was  a  second  distress  it  was  justified;  but  at 
the  close  of  the  case  said  the  evidence  shewed  that  proceed- 
ings on  the  first  distress  were  only  suspended. 

To  this  ruling  counsel  for  the  plaintiff  objected  ;  and  also 
objected  that  no  sufiicient  notice  of  the  sale  had  been  given 
to  satisfy  the  statute,  and  that  the  defendant  was  bound 
by  the  statement  of  the  bailiff'  to  the  effect  that  the  plain- 
tiff had  eight  days  after  the  7th  of  February  to  raise  the 
money  and  prevent  the  sale. 

The  learned  Judge  ruled  that  the  defendant  was  not 
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responsible  for  the  statement  of  the  bailiff,  and  thought  the 
plaintiff  had  by  his  conduct  waived  a  written  notice  of 
sale;  but  said  he  would  ask  the  jury  what  damage  the  plain- 
tiff sustained  by  reason  of  the  notice  of  the  distress  not 
having  been  in  writing,  reserving  leave  to  the  defendant 
to  move  to  enter  a  verdict  for  him  if  the  objection  was  not 
a  good  one. 

Counsel  for  the  plaintiff  then  objected  that  the  sale 
could  not  legally  take  place  till  five  days  after  the  written 
notice,  and,  as  it  was  not  given  till  Thursday,  the  8th  of 
February,  a  sale  on  Monday,  the  12th  of  February,  was  too 
soon  ;  and  as  the  plaintiff  was  prepared  to  pay  the  rent  on 
Tuesday,  the  13th  of  February,  within  the  five  days,  the 
sale  was  illegal,  and  plaintiff  entitled  to  recover  the  full 
value  of  the  goods,  less  the  amount  of  the  rent  in  arrear. 

The  learned  Judge  thereupon  decided  to  submit  the 
question  of  value  to  the  jury. 

Evidence  was  then  called  as  to  the  value  on  the  part  of 
the  defence. 

T  wo  questions  were  at  the  close  of  the  case  submitted  to 
the  jury. 

1.  What  damage  did  the  plaintiff  sustain  for  want  of  a 
written  notice  of  the  distress  ? 

2.  What  was  the  value  of  the  property  sold  ? 

The  learned  Judge  did  not  make  any  note  of  his  charge 
to  the  jury,  but  the  charge,  according  to  his  note,  was 
•  objected  to  because  he  did  not  tell  the  jury  that  the  written 
notice  not  having  been  given  five  days  before  the  sale,  the 
sale  was  irregular  and  the  damages  to  which  the  plaintiff 
was  entitled  was  the  value  of  the  goods  sold,  less  the 
amount  of  the  rent,  and  did  not  tell  the  jury  that  they 
ought  to  take  into  consideration,  in  estimating  the  damages 
for  want  of  a  written  notice,  the  conversation  between  the 
plaintiff  and  the  bailiff  about  the  inventory,  and  did  not 
tell  the  jury  that,  although  the  notice  was  not  required  by 
law  to  be  a  notice  of  the  time  of  sale,  yet  no  sale  could 
take  place  till  five  days  after  written  notice ;  and  that  the 
landlord  was  responsible  by  reason  of  the  bailiff  having 
told  the  plaintiff  that  he  had  eight  days  to  redeem. 
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The  jury  assessed  the  damages  for  the  plaintiff  at  SI 01, 
-and  found  the  value  of  the  goods  to  be  $205. 

The  foreman  of  the  jury,  in  answer  to  a  q^iestion  from 
the  learned  Judge  as  to  the  ground  on  which  the  damages 
were  assessed,  said  the  jury  allowed  the  full  value  of  the 
goods,  less  the  amount  of  the  rent. 

The  learned  Judge  then  entered  a  verdict  for  the  plain- 
tiff for  $101. 

During  Michaelmas  Term,  November  21,  1878,  F.  Osier 
obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  verdict  entered 
for  the  defendant,  or  a  nonsuit,  on  the  ground  that  the 
plaintiff  recovered  said  verdict  only  by  reason  of  a  written 
notice  of  distress  not  having  been  delivered  to  him,  and 
that  he  is  prevented  from  setting  up  that  ground  because 
he  dispensed  with  the  service  of  such  written  notice,  and 
accepted  a  verbal  notice  as  sufficient ;  and  on  the  ground 
that  the  verdict  is  against  law  and  evidence,  and  on  grounds 
taken  at  the  trial  by  the  defendant ;  or  why  the  verdict 
thould  not  be  set  aside,  and  a  new  trial  had  between  the 
parties  on  the  grounds  aforesaid,  and  that  the  damages  are 
excessive,  and  on  the  ground  that  no  special  damage  was 
proved,  and  that  the  verdict  is  perverse. 

During  Hilary  Term  February  9,  1878,  Dunbar  shewed 
cause.  It  was  a  question  for  the  jury,  and  not  for  the 
Judge,  whether  or  not  there  was  an  abandonment  of  the 
first  distress.  It  was  also  a  question  for  the  jury,  and  not 
for  the  Judge,  whether  there  was  any  waiver  on  the  part  of 
the  plaintiff  of  the  notice  which  the  statute  makes  necessary: 
Davis  V.  Wright,  2  A.  &  E.  623;  Kearslake  v.  Morgan,  5  T.  R. 
518;  Lyness  v.  Sifton,  13  C.  P.  19.  The  sale  did  take  place 
within  five  days  of  the  giving  of  the  notice,  and  so  was  irre- 
gular :  Robinson  v.  Waddington,  13  Q.  B.  753.  The  statute 
requires  a  notice  in  writing :  Wilson  v.  Niglitingale,  8  Q. 
B.  1034 ;  and  the  damage  is  the  difference  between  the 
value  of  the  goods  and  the  amount  of  the  rent :  Biggins  v. 
Ooode,  2  C.  &  J.  364;  Knight  v.  Egerton,  7  Ex.  407;  Whit- 
worth  V.  Maden,  2  C.  &  K.  517. 
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Osier,  contra.  All  that  took  place  was  one  distress,  and' 
the  learned  Judge  was  right  in  deciding  that  there  was  nO" 
abandonment  of  it,  and  that  the  plaintiff,  by  his  conduct, 
had  waived  the  notice  under  the  statute ;  but,  whether  or 
not,  there  was  no  proof  of  special  damage  so  as  to  satisfy 
the  statute,  11  Geo.  II.  ch.  19,  sec.  19,  and  there  can  be  no- 
recovery  except  for  nominal  damages :  Lucas  v.  Tarleton,. 
3H.  &N.  116. 

March  15,  1878.  Harrison,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

No  question  was  raised  at  the  trial  as  to  the  effect  of  the 
purchase  by  the  landlord  of  the  goods  sold  at  his  own  sale 
for  rent:  See  King  v.  England,  4  B.  &  S.  782;  Williams  v. 
Grey,  23  C.  P.  561 ;  Burnham  v.  Waddell,  28  C.  P.  263. 

The  plaintiff  in  the  fourth  count  of  the  declaration  com- 
plains that,  being  a  tenant  of  the  defendant  at  a  certain 
rent,  payable  by  the  plaintiff  to  the  defendant,  the  defen- 
dant distrained  divers  goods  of  the  plaintiff  towards 
satisfaction  of  the  rent,  and  afterwards  sold  the  same 
without  notice  of  the  distress  having  been  previously 
given  to  the  plaintiff  or  left  at  the  premises  charged  with 
the  rent  five  days  before  the  sale,  contrary  to  the 
statute,  &c. 

Until  the  passing  of  the  statute,  2  W.  &  M.  sess.  l,ch.  5,. 
intituled,  "  An  Act  for  enabling  the  sale  of  goods  distrained- 
for  rent  in  case  the  rent  be  not  paid  in  a  reasonable  time," 
the  landlord  who  distrained  for  rent  could  only  enforce 
payment  of  the  rent  by  detention  of  the  distress,  and  had 
no  power  against  the  will  of  the  tenant  to  sell  the  same  for 
the  purpose  of  paying  the  rent. 

For  the  remedy  of  this  state  of  things  the  statute, 
according  to  its  preamble,  was  passed.  It  enacts  that  from 
and  after  the  1st  day  of  June,  1690,  where  any  goods  or 
chattels  shall  be  distrained  for  any  rent  reserved  and  due 
upon  any  demise,  lease,  or  contract  whatsoever,  and  the 
tenant  or  owner  of  the  goods  so  distrained  shall  not' 
within  five  days  next  after  such  distress  taken  and  notice 
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thereof  (with  the  cause  of  such  taking),  left  at  the  chief 
mansion  house  or  other  most  notorious  place  on  the  premises^ 
charged  with  the  rent,  replevy  the  same,  fcc,  that  then  in 
such  case,  after  such  distress  and  notice  as  aforesaid  and 
expiration  of  the  said  five  days,  the  person  distraining 
shall  and  may,  &c.,  cause  the  goods  and  chattels  so  dis- 
trained to  be  appraised,  &;c.,  and  after  such  appraisement 
shall  and  may  lawfully  sell,  &c. 

The  power  to  sell  is  conferred  subject  to  the  conditions 
that  there  shall  be  the  notice,  the  expiration  of  the  five 
days  after  the  notice,  and  the  appraisement  which  the 
statute  directs. 

The  notice  must  be  in  writing :  Wilson  v.  Nightingale^ 
8  Q.  B.  1034. — The  five  days  must  be  calculated  exclu- 
sively of  the  day  of  taking  :  Robinson  v.  Waclclington,  13 
Q.  B.  753 — and  there  must  be  two  appraisers  reasonably 
competent:  Allen  y.  Flicker,  10  A.  &  E.  640;  Roclen  v 
Eyton,  6  C.  B,  427. 

If  there  be  a  sale  otherwise  than  subject  to  these  condi- 
tions the  sale  is  irregular,  and  the  tenant  whose  goods  are 
sold  has  a  remedy  by  action  of  some  kind :  l^  allace  v.  King, 
1  H.  Bl.  13.    See  further  Pitt  Y.Shaiv,  4  B.  &  Al.  208. 

If  it  were  not  for  the  provisions  of  statute  11  Geo.  IL 
ch.  19,  sec.  19,  subsequently  passed  the  remedy  would  be 
trespass,  and  the  measure  of  damages  the  full  value  of  the 
goods  sold. 

That  statute  enacts,  that  from  and  after  the  24th  of 
June,  1838,  where  any  distress  shall  be  made  for  any  kind 
of  rent  justly  due,  and  any  irregularity  or  unlawful  act 
shall  be  afterwards  done  by  the  party  or  parties  distrain- 
ing, or  by  his,  her  or  their  agents,  the  distress  itself  shall 
not  be  deemed  to  be  unlawful,  nor  the  party  nor  parties 
making  it  be  therefore  deemed  a  trespasser  or  trespassers 
dh  initio,,  but  the  party  or  parties  aggrieved  by  such  un- 
lawful act  or  irregularity  shall  or  may  recover  full  satis- 
faction for  the  special  damage  he,  she,  or  they  shall  have 
sustained  thereby,  and  no  more,  in  any  action  of  trespass^ 
or  on  the  case,  at  the  election  of  the  plaintifi*  or  plaintiffs. 
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Trespass  must  be  brought,  if  the  irregularity  be  in  the 
nature  of  an  act  of  trespass,  and  case  if  it  be  in  itself  the 
subject  matter  of  an  action  on  the  case  :  Messing  v.  Kemble, 
2  Camp.  115  ;  Winterhourne  v.  Morgan,  11  East  395  ;  but 
whichever  form  of  action  be  adopted  the  recovery  shall 
•only  be  for  the  special  damage  sustained. 

The  measure  of  damages  in  an  action  for  selling  goods 
distrained  for  rent,  without  complying  with  the  provisions 
of  2  W.  &  M.  sess.  1,  ch.  5,  where  the  goods  sold  in  real 
value  exceed  the  amount  of  rent  in  arrear,  is  the  real  value 
of  the  goods  less  the  amount  of  rent  in  arrear :  Biggins 
V.  Goode,  2  C.  &  J.  364;  Knotts  v.  Curtis,  5  C.  &  P.  322; 
Whihuorth  v.  3Iaden,  2  C.  &  K.  517;  Knight  v.  Egertonj 
7  Ex.  407. 

Where  the  goods  sell  for  their  full  value,  and  are  of  less 
value  or  no  greater  value  than  the  amount  of  the  rent,  it 
is  obvious  that  the  tenant  has  suffered  no  damage  by  the 
sale,  and,  in  such  a  case,  cannot  recover  substantial  dam- 
ages :  Proudlove  v.  Twemlow,  1  C.  &  M.  326,  329. 

The  case  of  Lucas  v.  Tarleton,  3  H.  &  N.  116,  relied 
upon  as  an  authority  to  the  contrary,  is  a  very  peculiar 
case,  and  not  in  point  here. 

It  is  reported,  not  only  in  3  H.  &  N.  116,  but  in  27 
L.  J.  Ex.  246. 

It  does  not  appear  from  the  report  in  3  H.  &  N.  116,  that 
the  goods  sold  were  of  any  greater  value  than  the  amount 
of  the  rent.  Although  this  does  appear  in  27  L.  J.  Ex. 
246,  it  also  appears  there  that  the  tenant  at  the  time  of 
the  sale  was  neither  ready  nor  willing  to  pay  the  rent,  and 
had  no  excuse  for  not  paying  it.  In  neither  report  is  any 
mention  made  of  the  cases  to  which  we  have  referred, 
decided  under  the  statute  as  to  the  measure  of  damages. 
From  both  reports  it  would  appear  that  the  plaintiff  in- 
sisted mainl}^  for  recovery  on  a  count  which  he  had  in  the 
declaration  for  an  excessive  distress. 

The  case,  as  a  decision,  rests  on  the  authority  of  Rodgers 
V.  Parker,  18  C.  B.  112.  When  we  turn  to  that  case  we 
find  that  it  did  not  contain  any  count  for  selling  contrary  to 
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the  provisions  of  the  statute  of  William  «Sz;  Mary,  and  that 
the  com,  the  subject  matter  of  the  distress,  "sold  for  its 
full  value." 

The  damages  awarded  in  the  case  before  us  were,  in  our 
opinion,  estimated  on  a  correct  principle,  and  if  the  plain- 
tiff is  entitled  to  recover,  are  not  excessive. 

The  only  written  notice  of  the  distress  given  by  the 
bailiff  was  on  Thursday,  8th  February.  The  sale  took 
place  on  Monday,  12th  February.  Excluding  the  day  on 
which  the  notice  was  given,  it  is  clear  that  there  were  not 
five  days  between  the  notice  and  the  sale,  but  on  the  con- 
trary a  sale  within  the  five  days  after  the  notice. 

Whether  the  plaintiff  had  waived  it  or  not  was,  we 
apprehend,  a  question  of  fact  for  the  jury  on  the  evidence. 
But,  even  if  a  question  for  the  Court,  we  do  not  think  that 
the  plaintiff,  by  his  conduct,  had  waived  the  giving  of  the 
five  days  written  notice  of  distress.  He  was  told  by  the 
bailiff  that  he  would  have  eight  days  to  redeem.  Having 
been  told  so  he  did  not  insist  upon  having  a  list  or 
inventory  of  the  goods  distrained  given  to  him.  This,  at 
most,  was  only  evidence  of  a  waiver  of  the  receipt  of  a  list 
•or  inventory  of  the  goods  distrained.  But  the  statute 
requires  more  to  be  given,  that  is,  a  notice  of  the  distress 
with  the  cause  of  the  taking :  See  Kerhy  v.  Harding,  6 
Ex.  234,  240,  241.  The  evidence  fails  to  indicate  that  any 
such  notice  as  this  was  given  before  Thursday,  8th February, 
within  five  days  appointed  for  the  sale. 

The  extraordinary  power  which  a  landlord  has  not  only 
to  distrain  but  to  sell  the  goods  of  his  tenant,  or  even  of  a 
stranger  upon  the  premises,  for  rent,  is  one  which  ought  to 
be  strictly  pursued.  The  statute  which  gives  the  powder 
subjects  it  to  certain  checks  designed  for  the  protection  of 
the  tenant  against  oppression. 

So  long  as  this  power  is  permitted  to  exist,  the  tenant 
should  have  the  full  benefit  of  every  provision  which  the 
Legislature  has  created  for  his  benefit.  If  the  landlord  or 
his  bailiff,  notwithstanding  the  positive  language  of  the 
.statute,  sees  fit  to  disregard  its  provisions  under  pretence 
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tliat  the  tenant  has  waived  them,  the  landlord  must  be 
prepared  to  establish  clearly  such  facts  as  amount  to  a 
waiver.  The  landlord  in  this  case  has,  in  our  opinion, 
failed  to  do  so,  and  has  been  rightly  subjected  to  damages, 
which  damages  have  been,  in  our  opinion,  rightly  asssessed^ 

Uule  discharged. 


Regina  v.  Lawrence. 

Conviction— Inducing  witness  to  absent  himself— Poioer  of  Local  Legislature 
— R.  8.  0.  ch.  181,  sees.  57,  59 — Amendment  of  conviction. 

Bj  section  57  of  K.  S.  0.,  ch.  181,  The  Liquor  License  Act,  any  person 
who  in  any  prosecution  under  the  Act  tampers  with  a  witness  either 
before  or  after  he  is  summoned  or  appears  as  such  witness  on  any  trial 
or  proceeding  under  the  Act,  or  by  the  offer  of  money  or  by  threats^ 
or  in  any  other  way  induces  or  attempts  to  induce  any  such  person  to 
absent  himself,  or  swear  falsely,  shall  be  guilty  of  an  offence  under  the 
Act,  and  liable  to  a  penalty  of  $50  ;  and  by  section  59  such  penalty  is 
recoverable  in  default  of  distress  by  imprisonment  not  exceeding 
thirty  days. 

Held,  affirming  the  judgment  of  Gwynne  J.,  that  this  was  ultra  vires  of 
the  Local  Legislature,  for  the  acts  declared  by  section  57  to  be 
offences  were  criminal  offences  at  common  law,  and  within  the  exclu- 
sive jurisdiction  of  the  Dominion  Legislature,  and  were  not  brought 
within  the  Local  Legislature  by  sub-section  15  of  section  92  of  the  B. 
N.  A.  Act,  either  as  coming  under  municipal  institutions,  or  as  being 
enactments  to  enforce  the  law  as  to  shop,  saloon,  &c.,  licenses,  in 
order  to  raise  a  revenue  for  provincial,  local,  or  municipal  purposes. 

A  conviction,  therefore,  under  the  Act  for  inducing  a  witness  to  absent 
himself,  &c.,  was  quashed. 

QucBre,  per  Gwynne,  J.,  whether  under  section  77  a  conviction  imposing 
an  unauthorized  sentence,  such  as  imprisonment  at  hard  labour,  could 
be  amended  on  motion  to  quash  by  striking  out  the  words  "  with  hard 
labour." 

This  was  a  motion  to  quash  a  conviction,  whereby  one 
Kichard  Lawrence,  upon  the  10th  January,  1878,  was  con- 
victed before  the  Police  Magistrate  of  the  City  of  Toronto-, 
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for  that  he,  the  said  Richard  Lawrence,  on  the  21st  of 
October,  1877,  at  the  City  of  Toronto,  in  the  County  of 
York,  in  a  certain  prosecution  under  the  liquor  license  Acts, 
unlawfully  did  induce  Robert  Douglas  and  Albert  Pothoff, 
witnesses  in  such  prosecution,  to  absent  themselves ;  and 
the  said  Richard  Lawrence,  for  his  said  offence,  w^as 
adjudged  to  forfeit  and  pay  the  sum  of  $50,  to  be  paid  and 
applied  according  to  law,  and  if  the  said  sum  should  not 
be  paid  forthwith  the  same  was  ordered  to  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said 
Richard  Lawrence  ;  and  in  default  of  sufficient  distress,  the 
magistrate  adjudged  the  said  Richard  Lawrence  to  be  im- 
prisoned in  the  common  jail  of  the  said  City  of  Toronto, 
and  there  to  he  Jce^pt  at  hard  labour  for  the  space  of  thirty 
days,  unless  the  said  several  sums  and  all  costs  and 
charges  of  the  said  distress,  and  of  the  commitment  and 
conveying  of  the  said  Richard  Lawrence  to  the  said  jail, 
should  be  sooner  paid. 

The  objections  taken  to  the  conviction  were  : 

1.  That  the  sentence  to  confinement  at  hard  labour  for 
thirty  days  in  default  of  fine  being  levied  was  void. 

2.  That  the  information  disclosed  no  offence,  not  stating 
by  what  means  the  witnesess  were  induced  to  absent  them- 
selves. 

3.  That  the  tampering  with  a  witness  is  a  crime,  inde- 
pendently of  the  local  Act,  ch.  181,  sec.  67,  Revised  Statutes, 
under  which  the  conviction  took  place,  and  that,  therefore, 
proceedings  should  have  been  taken  under  the  Dominion 
Statute. 

4.  That  the  Act  under  which  conviction  was  had,  namely, 
sec.  57  of  ch.  181  of  the  Revised  Statutes,  is  ultra  vires  of 
the  Local  Legislature,  inasmuch  as  it  professes  to  enact  pro- 
ceedings and  punishment  in  respect  of  what  was  already  a 
xrime — or  declares  that  to  be  a  crime  and  punishable  in  an 
exceptional  manner  which  was  not  a  crime  before,  and  in 
either  case  is  ultra  vires. 

5.  That  there  was  no  sworn  information  upon  which  the 
charge  was  entertained,  and  that  the  information  was  bad 
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for  uncertainty,  in  not  disclosing  whether  the  offence  against  - 
the  Liquor  License  Act  was  a  sale  in  licensed  premises,  or 
a  sale  without  any  license,  and  that  the  information,  if  it 
discloses  anything,  discloses  an  offence  at  common  law,  over  • 
which  the  convicting  magistrate  had  no  jurisdiction  to- 
adjudicate. 

Upon  motion  for  the  certiorari,  Fenton,  County  Crowni 
Attorney,  shewed  cause  in  first  instance. 
Blackstock,  contra. 

GwYNNE,  J. — As  to  the  first  objection,  it  was  answered" 
that  the  conviction  might  be  amended  now  by  striking 
out  the  words,  'at  hard  labour"  under  sec.  77  of 
ch.  181. 

As  to  the  2nd  objection,  that  the  information  followed 
the  form  given  in  the  Schedule  to  the  ch.  181. 

As  to  the  3rd  and  4th  objections,  that  the  Act  under 
which  the  conviction  took  place  is  within  the  jurisdiction  of 
the  Local  Legislature  under  sec.  92,  sub-sees.  9  and  15  of  the 
British  North  America  Act,  citing  Regina  v.  Boardman,,. 
SO  U.  C.  R  553. 

And  as  to  the  5th  objection,  that  the  Act,  ch.  182,  sec 
65,  authorizes  the  complaints  to  be  made  upon  information 
without  oath. 

Sec.  77  of  ch.  181  of  the  Revised  Statutes  is  the  23rd 
sec.  of  40  Vic.  ch.  18,  0.  That  statute,  after  reciting  37  Vic. 
ch.  32,  0.,  and  39  Vic.  ch.  26,  0.,  made  divers  amendments  in 
several  of  the  clauses  of  those  Acts ;  and  then  by  sec.  23" 
enacted  that :  "  No  conviction,"  &c.,  "  under  the  said  recited 
Acts,  or  this  Act,  shall  be  held  insufhcient  or  invalid  by 
reason  of  any  variance  between  the  information  or  con- 
viction, or  by  reason  of  any  other  defect  in  form  or  sub- 
stance, provided  it  can  be  understood  from  such  conviction," ^ 
&c.,  "  that  the  same  was  made  for  an  offence  against  some 
provision  of  the  said  Act,  within  the  jurisdiction  of  the- 
Justices  or  Police  Magistrate  who  made  or  signed  the 
same,  and  provided  there  is  evidence  to  prove  such  offence,., 
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and  it  can  be  understood  from  such  conviction,"  fee,  "  that 
the  appropriate  penalty  or  punishment  for  such  offence 
was  intended  to  be  thereby  adjudged.  And  upon  any  ap- 
plication to  quash  such  conviction,"  &c.,  "  whether  in  appeal 
or  upon  habeas  corpus,  or  by  way  of  certiorari  or  otherwise, 
the  Court  or  J udge  to  which  such  appeal  is  made  or  to 
which  such  application  has  been  made  upon  habeas  corpus 
or  by  way  of  certiorari  or  otherwise,  shall  dispose  of  such 
appeal  or  application  upon  the  merits,  notwithstanding  any 
such  variance  or  defect  as  aforesaid ;  and  in  all  cases  where 
it  appears  that  the  merits  have  been  tried  and  that  the 
conviction,"  &;c.,  "  is  sufficient  and  valid  under  this  section 
or  otherwise,  such  conviction,"  &;c.,  "shall  be  affirmed,  or 
shall  not  be  quashed,  (as  the  case  may  be,)  and  such  Court 
or  Judge  may  in  any  case  amend  the  same,  if  necessary;  and 
any  conviction,"  &c.,  "  so  affirmed,  or  affirmed  and  amended, 
shall  be  enforced  in  the  same  manner  as  convictions  affiruied 
on  appeal." 

I  confess  it  seems  to  me  to  be  very  difficult  to  hold  the 
true  construction  of  this  section  to  be  that,  in  case  a  person 
should  be  convicted  of  an  offence  named  in  the  Acts,  and 
should  by  the  conviction  be  sentenced  to  imprisonment 
and  hard  labour,  such  sentence  in  the  particular  case  not 
being  authorized  by  law,  and  in  case  such  person  after,  it 
may  be,  undergoing  part  of  such  illegal  sentence,  should 
apply  for  his  discharge  upon  habeas  corpus,  or  to  quash  the 
conviction,  the  Judge  who  hears  such  application  should 
amend  the  conviction  and  not  quash  it.  I  should  have 
great  difficulty  in  applying  the  section, — that  is  to  say,  I 
should  have  great  difficulty  in  under  standing  from  the 
conviction  itself,  which  awarded  an  illegal  sentence,  that 
the  aioproyriate  penalty  or  punishment  for  the  offence  was 
what  was  intended  to  be  adjudged  by  the  illegal  sentence ; 
but  in  a  case  like  this  before  me,  where,  as  I  understand,  no 
warrant  of  commitment  has  issued  following  the  convic- 
tion, notwithstanding  that  cause  has  been  shewn  by  Mr. 
Fenton  in  the  first  instance,  I  think  the  better  course  will 
be  for  me  to  order  the  certiorari  to  issue,  when  the  magis- 
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trate  may  possibly  return  a  conviction  omitting  the  objec- 
tionable words  "  at  hard  labour"  ;  and  then  the  argument 
already  had  as  to  the  other  objection,  which  assails  the 
jurisdiction  of  the  magistrate,  and  which  constitutes  the 
main  point  raised,  can  be  taken  as  offered  by  Mr.  Fenton 
in  the  first  instance  upon  the  motion  to  quash  the  convic- 
tion when  returned  on  the  certiorari,  and  the  parties  may 
rehear  the  case  in  banc  this  present  term,  if  so  advised. 

This  course  having  been  agreed  to  was  adopted  and  a 
certiorari  issued,  upon  which  a  conviction  was  returned 
similar  in  every  respect  to  the  one  set  out  above,  save  that 
the  words  "  at  hard  labour"  were  not  in  it. 

Blackstock  then  moved  to  quash  the  conviction,  to 
which  Fenton  shewed  cause  in  first  instance,  referring 
to  his  former  argument. 

February  22,  1878.  Gwynne,  J. — The  power  of  the 
Local  Legislature  to  pass  any  law  inflicting  punishment 
upon  any  person  for  the  commission  of  any  act  of  the  nature 
of  a  crime  is  to  be  found  in  the  15th  sub-sec.  of  the  92nd 
sec.  of  the  British  North  AmericaAct,  by  which  it  is  enacted 
that  the  Legislature  in  each  Province  may  make  laws  in 
relation  to  the  imposition  of  punishment  by  fine,  penalty, 
or  imprisonment  for  enforcing  any  law  of  the  Province 
made  in  relation  to  any  matter  coming  within  any  of  the 
classes  of  subjects  enumerated  in  the  92nd  sec. 

In  the  9th  sub-section,  which  is  the  one  with  which  we 
have  to  deal  here,  we  find  the  Local  Legislature  empowered 
to  make  laws  in  relation  to  shop,  saloon,  tavern,  auctioneer, 
and  other  licenses,  in  order  to  the  raising  of  a  revenue  for 
provincial,  local,  and  municipal  purposes. 

Taking  these  two  sub-sections  together,  the  result  appears 
to  be,  that  in  order  to  the  raising  of  revenue  for  provin- 
cial, local,  or  municipal  purposes,  the  Legislature  may  pass 
laws  imposing  a  fee  or  duty  for  tavern  and  other  licenses ; 
and  for  enforcing  such  law  they  shall  also  have  power  to 
impose  punishment  by  fine,  penalty,  or  imprisonment. 
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Now  what  is  the  legitimate  construction  of  the  term, 
for  enforcing "  a  law  relating  to  tavern  and  other 
licenses,  in  order  to  the  raising  of  a  revenue  for  provincial, 
local,  or  municipal  purposes  ?  The  object  of  the  law  is  the 
raising  of  revenue.  In  order  to  the  raising  of  a  revenue, 
the  Legislature  may  pass  a  law  imposing  a  fee  to  be  paid 
for  tavern  and  other  licenses.  For  enforcing  this  law — that 
is  to  say,  as  it  appears  to  me,  for  enforcing  obedience  to 
this  law — the  Legislature  mayprohibit  the  sale  of  spirituous 
liquors  otherwise  than  is  prescribed  in  the  license  or  autho- 
rized by  the  law ;  and  for  any  violation  of  the  terms  of 
such  license,  or  of  the  law  regulating  the  granting  licenses, 
the  law  may  impose  a  fine,  penalty,  or  imprisonment, 
thereby  enforcing  obedience  to  it. 

Now  the  57th  and  59th  sees,  of  ch.  181  of  the  Revised 
Statutes,  which  are  the  42nd  and  43rd  sees,  of  37  Vio.  ch. 
32,  and  which,  together  with  the  65th  sec.  of  ch,  181, 
identical  with  the  21st  sec.  of  40  Vic.  ch.  18,  are  the  clauses 
relied  upon  as  supporting  this  conviction,  enact  that  "  Any 
person  who  on  any  prosecution  under  this  Act  tampers 
with  a  witness,  either  before  or  after  he  is  summoned  or 
appears  as  such  witness  on  any  trial  or  proceeding  under 
this  Act,  or  by  the  offer  of  money  or  by  threats  or  in  any 
other  way,  either  directly  or  indirectly,  induces  or  attempts 
to  induce  any  such  person  to  absent  himself,  or  to  swear 
falsely,  shall  be  liable  to  a  penalty  of  S50  for  each  offence  : 
37  Vic.  ch.  32,  sec.  42  ;  and  if  the  fine  be  not  paid,  and  no 
sufficient  distress  is  found  to  satisfy  the  conviction,  then  it 
shall  be  lawful  for  the  justices  or  police  magistrate  to  order 
tbat  the  person  so  convicted  be  imprisoned  in  any  common 
gaol,  &c.,  within  the  county,  &c.,  for  any  period  not  ex- 
ceeding thirty  days,  unless  the  penalty  and  all  costs  are 
sooner  paid :  37  Vic.  ch.  32,  sec.  43. 

And  by  40  Vic.  ch.  18,  sec.  21,  it  is  enacted  that  all  infor- 
mations or  complaints  for  the  prosecution  of  any  offence 
against  any  of  the  provisions  of  this  Act,  or  of  the  Acts 
thereby  amended,  including  37  Vic.  ch.  32,  shall  be  laid 
or  made  in  writing,  &c.,  but  may  be  made  without  any 
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oath  or  affirmation  to  the  truth  thereof,  and  the  same  may 
be -according  to  a  form  given  in  a  schedule  to  the  Act. 

Now  dissuading  a  witness  from  appearing  and  giving 
evidence  on  an  indictment  for  any  offence  is  a  misdemeanor 
at  common  law :  Rex  v.  Lawley,  2  Stra.  904. 

In  2  Ghitty's,  Criminal  Law,  235,  a  form  of  indictment  is 
given  in  such  case,  where  it  is  ?Jso  said  that  the  mere 
attempt  to  stifle  evidence  is  criminal  though  the  persuasion 
should  not  succeed,  on  the  general  principle  now  fully 
established,  that  an  incitement  to  commit  any  crime  is 
itself  criminal. 

In  1  Russell  on  Crimes,  5th  ed.,  361,  the  law  is  laid  down 
thus  :  "  All  w^ho  endeavour  to  stifle  the  truth,  and  prevent 
the  due  execution  of  justice,  are  highly  punishable ;  and 
therefore  the  dissuading  or  endeavouring  to  dissuade  a 
witness  from  giving  evidence  against  a  person  indicted  is 
an  oflence  at  common  law,  though  the  persuasion  should 
not  succeed/'  And  in  3  Russell  on  Crimes,  p.  1 :  Inciting 
a  witness  to  give  particular  evidence,  where  the  inciter 
does  not  know  whether  it  is  true  or  false,  is'  a  high  misde- 
meanor indictable  at  common  law;  citing  Rex  v.  Ediuards, 
decided  in  1764. 

In  Rex  V.  Higgins,  2  East  5,  18,  it  is  laid  down  that  an 
attempt  to  commit  a  misdemeanor  is  itself  a  misdemeanor, 
So  where  an  indictment  charged  a  defendant  with  an 
attempt  to  suborn  one  to  commit  perjury,  it  was  unani- 
mously hold  en  by  all  the  Judges  to  be  a  misdemeanor ;  and 
in  Johnsons  Case,  there  cited  from  2  Show.  1,  the  oflence 
said  to  have  been  charged  was,  tampering  with  a  witness 
before  trial  to  give  evidence  for  a  corrupt  consideration, 
which  was  held  to  be  an  ofi*ence  against  public  justice. 
And  in  such  a  case,  namely,  inciting  another  to  commit  a 
misdemeanor,  it  is  not  necessary  to  aver  that  anything  was 
done  in  pursuance  of  the  incitement :  2  East  19.  The  rule 
as  laid  down  there,  2  East  21,  is,  all  oflences  of  a  public 
nature — that  is,  all  such  acts  as  tend  to  the  prejudice  of 
the  community — are  indictable. 

Now,  granting  that  the  Local  Legislature  has  authority 
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to  pass  a  law  imposing  a  duty  for  tavern  and  other  licenses, 
and  imposing  a  fine  for  selling  liquor  without  paying  such 
duty,  or  contrary  to  the  terms  and  conditions  of  a  license 
thereupon  granted,  or  for  a  licensed  person  selling  at  pro- 
hibited hours,  and  assuming  it  also  to  have  authority  to 
give  to  a  single  magistrate  jurisdiction  to  hear  and  deter- 
mine any  prosecution  for  such  offence  without  a  jury,  and 
to  impose  a  fine  upon  conviction,  then  the  magistrate's 
Court  being  so  made  the  competent  tribunal  to  hear  and 
determine  the  charge,  it  seems  to  me  to  be  as  much  to  the 
prejudice  of  the  community  and  as  derogatory  to  the  due 
administration  of  public  justice,  that  a  witness  should  be 
tampered  with  and  induced  to  absent  himself,  and  not  to 
give  evidence  upon  such  a  prosecution,  as  it  would  be  to  do 
the  like  upon  an  indictment  for  any  offence  being  a  mis- 
demeanor at  common  law  or  made  so  by  statute;  and  unless 
there  be  a  distinction  between  such  a  prosecution  and  an 
indictment  for  an  indictable  offence,  the  tampering  with 
the  witness  and  the  inducing  or  attempting  to  induce  him 
to  absent  himself  and  not  give  evidence,  is  equally  in 
either  case  an  indictable  offence  at  common  law.  ' 

The  result  seems  to  be  that  wdiat  is  pointed  at  by  the 
57th  sec.  of  ch.  181  of  the  Revised  Statutes  down  to  and 
including  the  words  "  absent  Jdmself"  was  either  an  offence 
at  common  law  and  indictable  as  such,  wholly  independently 
of  that  section,  or  else  that  section  professes  to  make  that 
to  be  a  crime  and  punishable  as  such  which  before  was  not 
a  crime ;  and,  at  any  rate,  there  can  be  no  doubt  that  the 
adding  the  words  "  or  to  siuear  falsely in  the  same  section, 
to  the  words  "  absent  himself,"  made  the  whole  section  deal 
with  a  common  law  offence,  viz.,  subornation  of  perjury  in 
respect  of  a  matter  before  a  tribunal  ex  concessis  competent 
to  entertain  the  charge ;  to  receive  evidence  upon  oath 
and  adjudicate  thereupon. 

The  clause  then  dealing  with  an  offence  clearly  indict- - 
able  at  common  law — subornation  of  perjury — was  idtm 
vires  of  the  Local  Legislature,  unless  the  clause,  although 
dealing  with  what  would  be  a  misdemeanor  at  common 
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law,  is  brought  within  the  jurisdiction  of  the  Local  Legis- 
lature, by  sub-section  15  of  section  92  of  the  British  North 
America  Act,  that  is  to  say,  unless  clause  57  of  ch.  181  of 
the  Revised  Statutes,  can  be  held  to  be  a  clause  relating  to 
the  imposition  of  punishment  by  fine,  penalty,  or  imprison- 
ment for  enforcing  the  law  respecting  the  sale  of  spirituous 
liquors,  and  the  raising  of  revenue  for  provincial,  local,  or 
municipal  purposes,  by  the  granting  of  licenses  authorizing 
and  regulating  such  sale. 

Now  can  a  clause,  professing  to  punish  a  person  for  in- 
ducing, or  attempting  to  induce  by  bribery  or  threats,  a 
witness  not  to  give  evidence,  or  to  give  false  evidence  upon 
a  prosecution,  although  it  be  a  prosecution  for  an  offence 
against  the  Liquor  License  Act,  be  regarded  as  a  clause 
within  the  meaning  of  the  15th  sub-section  of  the  92nd 
sec.  of  the  British  North  America  Act,  for  enforcing  the 
Act  for  regulating  the  sale  of  liquors. 

In  my  judgment  it  cannot.  The  provision  in  the  57th 
section  is  made  in  relation  to  an  offence  wholly  collateral 
to  the  prosecution  for  a  violation  of  the  Liquor  License 
Act.  That  prosecution  may  be  said  to  be  for  enforcing 
the  law,  but  a  clause  for  punishment  of  subornation  of  per- 
jury committed  by  persons  it  may  be  utter  strangers  to 
any  license,  and  in  no  way  guilty  of  violating  any  of  the 
provisions  relating  to  licenses  or  the  sale  of  liquors,  can  in 
no  sense  be  said  to  be  a  clause  for  enforcing  obedience 
to  the  law  relating  to  the  sale  of  spirituous  liquors,  or 
regulating  the  licenses  issued  therefor;  that  is  a  matter 
affecting  the  due  administration  of  justice,  in  which  the 
community  at  large  is  interested.  It  is  a  clause  which  in 
fact  professes  to  provide  a  Court  and  procedure  wherein 
and  whereby  in  a  particular  case  a  person  guilty  of  an 
offence  indictable  at  common  law  may  be  tried  and  con- 
victed, contrary  to  the  course  of  the  common  law  or  of 
the  criminal  statute  law  in  like  cases.  It  affects  to  alter 
the  procedure  in  a  criminal  case  in  a  very  marked  degree, 
and  affects  to  compel  a  person  charged  with  subornation 
of  perjury  in  a  prosecution  under  the  Liquor  License  Act 
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to  submit  to  the  jurisdiction  of  a  single  magistrate,  with- 
out any  information  upon  oath  being  laid,  and  to  be 
tried  and  sentenced  to  fine  and  imprisonment  without 
the  intervention  of  any  jury,  and  against  the  will  of 
the  accused.  The  Local  Legislature  has  no  more  power, 
as  it  appears  to  me,  so  to  interfere  with  the  procedure 
in  a  charge  of  subornation  of  perjury  committed,  or 
attempted  to  be  committed,  in  one  case  any  more  than  in 
another,  or  to  deprive  the  subject  of  his  constitutional 
rights  when  accused  of  such  an  offence,  whether  the  offence 
be  charged  to  have  been  committed  in  connection  with  a 
prosecution  instituted  for  enforcing  the  Liquor  License  Act 
or  in  any  other  matter.  Clause  57,  therefore,  of  ch.  181  of 
the  Revised  Statutes,  appears  to  me  to  be  ultra  vires  of  the 
Local  Legislature,  and  to  be  an  encroachment  upon  the 
jurisdiction  of  the  Dominion  Parliament. 

The  conviction  therefore,  which  is  rested  solely  upon 
that  section  and  section  65,  must,  as  it  seems  to  me,  be 
quashed. 

Conviction  quashed. 


In  this  term,  February  22,  1878,  Fenton  obtaiued  a  rule 
nisi  by  way  of  appeal  from  the  above  judgment. 

During  the  same  term,  February  23,  1878,  Blackstoch,. 
shewed  cause. 

Fenton,  contra. 

March  15,  1878.  Hareison,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

Trial  by  jury  is,  by  the  common  law  of  England,  the 
acknowledged  right  of  every  person  accused  of  crime. 

The  course  of  proceeding  in  a  criminal  trial  is  of  great 
antiquity,  and,  although  from  time  to  time  improved  and 
simplified,  is  substantially  the  same  now  as  it  was  cen- 
turies since. 

The  Legislature  has  from  time  to  time  dispensed  with 
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trial  by  jury,  substituting  trial  before  magistrates,  or  other 
similar  functionaries,  where  the  offences  charged  are  not  of 
a  very  serious  character,  or  where  it  is  the  desire  of  the 
accused  to  waive  trial  by  jury ;  and  in  such  cases  have 
clianged  the  procedure  to  that  ordinarily  in  use  before 
magistrates,  or  a  procedure  somewhat  resembling  it ;  but 
all  such  changes  are  jealously  watched. 

It  is  important  that  the  law  of  a  country  as  to  crime 
and  criminal  procedure  shall  be  uniform,  so  that  the  rights 
of  all  citizens  shall  be,  as  much  as  possible,  equally 
respected,  and  the  public  wrongs  of  any  citizen,  as  much 
,as  possible,  equally  punished. 

The  Imperial  Legislature  when  uniting  the  colonies  now 
forming  the  Canadian  Confederation,  were  influenced  by 
these  considerations,  for  it  expressly  declared  in  the  B.  N. 
A.  Act  that  one  of  the  subjects  exclusively  entrusted  to  the 
general  Parliament,  or  Parliament  of  the  Dominion,  shall 
be  "  the  criminal  law,"  including  "  the  procedure  in  crimi- 
nal matters"  :  Sec.  91,  sub-sec.  27. 

It  is  supposed  that  to  this  there  is  an  exception  in  that 
part  of  the  same  Act,  which  enables  a  Provincial  Parlia- 
ment to  pass  laws  for  the  imposition  by  fine,  penalty,  or 
imprisonment,  for  enforcing  any  law  of  the  Province  made 
in  relation  to  any  matter  coming  within  any  of  the  classes 
of  subjects  entrusted  exclusively  to  the  Provincial  Legis- 
latures :  Sec.  92,  sub-sec.  15 ;  but  this,  when  closely 
examined,  will  not  be  found  to  be  so  much  an  exception  as 
the  creation  of  a  new  rule  not  necessaril}^  in  conflict  with 
the  complete  exercise  of  the  Dominion  powers. 

While  two  legislative  bodies  exist,  each  having  distinct 
and  exclusive  legislative  powers,  there  must  be  care 
exercised  by  each  to  avoid  encroachment  by  either  body 
upon  the  exclusive  powers  of  the  other,  and  this  must  be 
prevented  by  the  Courts,  whether  the  encroachment  assume 
the  guise  of  an  honest  neutral,  or  the  garb  of  an  aggressive 
enemy. 

It  never  could  have  been  the  design  of  the  Imperial 
Legislature,  as  manifested  by  the  language  which  it  has 
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used  in  the  B.  N.  A.  Act,  to  permit  any  legislative  body, 
under  pretence  of  exercising  only  its  own  exclusive  legis- 
lative powers,  to  cover  ground  which,  in  truth,  by  the 
constitution  belongs  to  another. 

The  whole  domain  of  crime  and  criminal  procedure  is  the 
exclusive  property  of  the  Dominion  Parliament,  and  to 
.allow  the  Parliament  of  a  Province  to  declare  that  an  act, 
which,  by  the  general  law,  is  a  crime,  triable  and  punish- 
able as  a  crime  with  the  ordinary  safeguards  of  the  con- 
stitution affecting  procedure  as  to  crime,  shall  be  some- 
thing other  than  or  less  than  a  crime,  and  so  triable 
before  and  punishable  by  magistrates,  as  if  not  a  crime, 
would  be  destructive  of  the  checks  provided  by  the 
general  law  for  the  constitutional  liberty  of  the  subject. 

There  are  many  acts  not  being  crimes  which  are  triable 
b>efore  and  punishable  by  magistrates,  which,  although 
called  offences,  are  not  crimes,  and  which  by  the  proper 
legislative  authority  may  be  made  the  subject  of  summary 
magisterial  jurisdiction,  either  with  or  without  appeal,  but 
these  are  not  to  be  mistaken  for  acts  in  themselves, 
crimes,  and  the  subject  of  indictment  and  of  conviction 
under  indictment,  either  at  the  common  laAV  or  by  statute. 
Such  acts  as  these  may  by  the  Provincial  Legislature  be 
made  the  subject  of  punishment  by  fine,  penalty,  or  imprison- 
ment, when  this  is  done  for  the  purpose  of  enforcing  any 
law  of  the  Province  made  in  relation  to  any  matter  coming 
within  any  of  the  classes  of  subjects  exclusively  assigned 
to  the  Provincial  Legislatures. 

One  of  the  subjects  exclusively  assigned  to  the  Provincial 
Legislatures  is  the  right  to  make  laws  as  to  "  Shop,  saloon, 
tavern,  auctioneer,  and  other  licenses,  in  order  to  the  raising 
of  a  revenue  for  provincial,  local,  or  municipal  purposes." 

Where  the  purpose  of  the  provincial  statute  is  not  to 
raise  a  revenue  for  any  such  purpose,  but  to  suppress  some 
public  vice,  even  by  the  sacrifice  of  revenue,  the  Act  is  not 
one  which  can  be  validly  passed  under  the  words  which 
we  have  quoted,  and  unless  held  to  be  the  exercise  of  mere 
police  or  municipal  power,  is  void. 
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Where  the  effect  of  such  a  statute  is  to  interfere  witb 
the  trade  and  commerce  of  the  Dominion,  it  is  a  direct' 
encroachment  upon  the  powers  which  exclusively  belong 
to  the  Dominion  or  general  Parliament  of  the  country  : 
Sec.  91,  sub-sec.  2. 

The  Legislature  of  the  Province  of  Ontario  have  passed^ 
among  the  Revised  Statutes  of  the  Province,  "An  Act 
respecting  the  sale  of  fermented  or  spirituous  liquors." 
It  prohibits  sales  without  licenses,  makes  provision  for  the 
issue  of  licenses,  for  a  revenue  to  be  derived  by  the  issue 
of  licenses,  for  the  regulation  of  persons  licensed,  and 
for  the  punishment  of  persons  violating  particular  provi- 
sions of  the  Act  which  are  intended  to  be  for  the  enforce- 
ment of  the  Act :  See  sees.  39,  40,  43,  44,  45,  47,  51,  and  53^ 
of  the  Act. 

All  prosecutions  for  the  punishment  of  any  offence 
against  any  of  the  provisions  of  these  sections,  or  any  sec- 
tion of  the  Act,  for  the  contravention  of  which  a  penalty 
or  punishment  is  prescribed  by  sec.  51,  whether  the  prose- 
cution is  for  the  recovery  of  a  penalty  or  for  punishment 
by  imprisonment,  may  take  place  before  any  two  or  more 
Justices  of  the  Peace  :  Sec.  68, 

All  prosecutions  under  the  Act,  other  than  those  men- 
tioned in  the  preceding  section,  whether  for  the  recovery 
of  a  penalty  or  otherwise,  may  be  brought  and  heard  before^ 
any  one  or  more  of  Her  Majesty's  Justices  of  the  Peace 
Sec.  69. 

Among  the  prosecutions  covered  by  the  last  section  is 
the  one  now  before  us,  and  which  depends  for  its  validity 
upon  the  constitutionality  of  sec.  57  of  the  Act. 

This  section  is  as  follows  :  "  Any  person  who,  on  any 
prosecution  under  this  Act,  tampers  with  a  witness,  either 
before  or  after  he  is  summoned,  or  appears  as  such  witness 
on  any  trial  or  prooceeding  under  this  Act,  or  by  the  offer 
of  money,  or  by  threats,  or  in  any  other  way  either  directly  or 
indirectly  induces  or  attempts  to  induce  any  such  person 
to  absent  himself,  or  to  swear  falsely,  shall  be  liable  to  a- 
penalty  of  $50  for  each  offence." 
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The  constitutionality  of  this  clause  is  called  in  question, 
because  it  is  affirmed,  that  the  acts  with  which  it  deals  are 
and  each  of  them  is  the  subject  of  an  indictment  by  the 
criminal  law,  and  so  not  the  subject  of  the  exercise  of 
power  by  the  Provincial  Legislature. 

If  this  contention  be  well  founded  in  fact,  we  are  of 
opinion  that  it  is  a  good  contention  in  law. 

No  effort  was  made  to  sustain  the  clause  under  the 
power  of  the  Provincial  Legislature  to  make  laws  as  to 
municipal  institutions  in  the  Province  (British  North 
America  Act,  sec.  92,  sub-sec.  8),  probably  because  it  does 
not  appear  in  the  Municipal  Act  (ch.  180) ;  and,  whether 
or  not,  we  are  of  opinion  any  such  attempt  would  be  futile. 

By  the  criminal  law  it  is  clear  that  every  step 
towards  a  misdemeanor  by  an  act  done  is  itself  a  misde- 
meanor :  Regina  v.  Chapman,  1  Den.  C.  C.  432 ;  and  this 
whether  the  offence  was  created  by  statute  or  was  an 
offence  at  the  common  law :  Bex  v.  Butler,  6  C.  &  P.  368 ; 
Bex  V.  Cartwright,  K.  &  R.  C.  C.  107 ;  Bex  v.  Boderick, 
7  C.  &  P.  795. 

Subornation  of  perjury  is  a  crime  independently  of 
statute,  but  is  expressly  made  so  by  32  &  33  Yic.  ch.  23, 
sec.  1,  D. 

He  who  endeavours  to  stifle  the  truth  and  prevent  the 
due  execution  of  justice,  is  punishable  as  a  criminal : 
HaiuJc,  P.  C,  8th  ed.,  book  i.,  ch.  6,  sec,  15,  p.  64.  So  he  who 
dissuades,  or  endeavours  to  dissuade,  a  witness  from  giving 
evidence  against  a  person  indicted :  Ih. 

This  is  the  law  according  to  1  Bussell  on  Crimes,  5th 
ed.,  p.  361;  Stevens's  Digest  of  Criminal  Law,  97;  and 
1  Bishop's  Criminal  Law,  6th  ed.,  sec.  468. 

The  form  of  the  indictment  for  dissuading  a  witness 
from  giving  evidence  against  a  person  indicted,  will  be  found 
in  2  Chittys  Criminal  Law,  p.  235. 

One  test  would  be  whether  under  the  law  which  rendered 
a  witness  incompetent  on  the  ground  of  infamy : — Com. 
Dig.  Testmoigne,  A.  4 — A  person  convicted  of  tampering 
with  a  witness,  either  before  or  after  he  is  summoned  or 
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a-ppears  as  such  witness  on  any  trial  or  proceeding  before 
magistrates,  or  who  by  the  offer  of  money,  or  by  threats,  or  in 
any  other  way  directly  or  indirectly  induces,  or  attempts 
to  induce,  such  person  to  absent  himself  or  swear  falsely, 
would  be  rejected  as  infamous. 

The  rule  was,  that  it  was  the  crime,  and  not  the  punish- 
ment which  made  the  person  infamous  and  incompetent  as 
a  witness  :  Pendoch  v.  Mackender,  2  Wils.  18 ;  Priddle's 
Case,  1  Leach  442.  Persons  convicted  of  the  following 
offences  have  been  held  infamous  :  Petit  larceny :  Pendock 
V.  Mackender,  2  Wils.  18;  conspiracy:  Rex  v.  Priddle,  1 
Leach  442 ;  and  tampering  with  a  witness  :  Glanceys  Case^ 
Port.  208. 

Clancey^s  Case,  Fort.  208,  contains  some  observations  of 
value  in  this  case.  The  point  arose  in  this  manner.  Upon 
a  debate  in  the  House  of  Lords,  on  the  15th  of  December, 
1696,  relating  to  the  bill  for  attainting  Sir  John  Fen  wick 
of  high  treason,  the  opinion  of  all  the  Judges  then  present 
was  asked  whether  one  Clancey,  who  had  been  convicted  of 
the  misdemeanor  of  actually  giving  one  George  Porter  300 
guineas  and  promising  more  to  withdraw  himself  into 
France,  thereby  to  prevent  his  further  evidence  against  Sir 
John  Fenwick  and  others,  might  be  admitted  as  a  witness. 
And  it  was  adjudgeed  that  Clancey  was  incompetent,  "  for 
liis  crime  was  a  base  and  clandestine  endeavour  to  obstruct 
the  public  justice  of  the  kingdom,  not  by  discoursing  or 
arguing  with  a  witness,  or  endeavouring  to  convince  him 
with  reason,  but  by  downright  bribery  and  corrupting  him 
with  money,  which  no  man  would  attempt  but  a  base 
mean  and  infamous  rascal." 

This  case  was  in  1826  followed  in  Bushel  et  al.  v.  Bar- 
rett, R.  &  M.  434,  where  the  person  offered  as  a  witness, 
together  with  another  person,  had  been  previously  con- 
victed of  persuading  and  hindering  a  witness  from  appear- 
ing on  a  prosecution  before  magistrates  under  the  excise 
law,  and  fined  £200. 

Bushel  et  al.  v.  Barrett,  R.  &  M.  434,  is  noticed  in  State 
V.  Keys,  8  Yerm.  57. 
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The  latter  has  since  been  followed  in  State  v.  Carpenter , 
^0  Yerm.  1,  where  it  was  held  that  an  attempt,  whether 
successful  or  not,  to  obstruct  the  administration  of  justice 
by  preventing  the  attendance  of  witnesses  bound  to  appear 
and  testify  before  a  ^rand  jury,  is  a  substantial  offence, 
punishable  at  common  law. 

The  defendant,  in  Rex  v.  Johnson,  2  Show.  1,  was  in- 
dicted and  convicted  of  an  attempt  to  suborn  a  witness  to 
prove  a  deed  false,  and  according  to  the  pathetic  language 
of  the  reporter,  "  broke  his  heart,  and  died  soon  after." 

The  defendant,  in  Rex  v.  Laidey,  2  Stra.  904,  was  con- 
victed "  for  attempting  to  persuade  a  witness  to  appear  and 
give  evidence  against  Japhet  Crooke,  for  forgery,"  and  was 
fined  "  three  hundred  marks,  and  to  suffer  one  month's 
imprisonment." 

It  may  be  argued  that  the  crime  only  exists  at  common 
law  where  the  trial  at  which  the  witness  was  to  have  given 
evidence  is  a  trial  in  one  of  the  superior  Courts,  and  not 
simply  before  a  magistrate. 

While  this  distinction,  for  peculiar  reasons  inapplicable 
here,  exists  where  the  charge  is  for  compounding  an  offence  : 
.see  Rex  v.  Crisp,  1  B.  &  Al.  282,  Rex  v.  Mason,  17  C.  P. 
534,  it  does  not  appear  to  apply  when  the  offence  is  that 
of  tampering  with  a  witness. 

In  Bushel  et  al.  v.  Barrett,  E.  &  M.  434,  where  the 
offence  was,  as  already  mentioned,  for  tampering  with  a 
witness  summoned  to  give  evidence  before  magistrates, 
Gasalee,  J., after  consulting  with  Littledale,  J.,  said,  at  p.  435 : 

The  essence  of  the  offence  of  which  the  witness  is  con- 
victed is  the  attempt  to  prevent  the  course  of  justice,  and 
that  by  corrupting  a  witness.  The  magnitude  of  the 
judicial  proceeding  which  it  is  attempted  to  obstruct  is 
immaterial.  The  attempt  to  prevent  is  the  same  whether 
it  be  on  a  charge  of  high  treason  or  a  misdemeanor." 

We  are  of  opinion  that  the  acts  declared  to  be  offences 
under  sec.  57  of  the  Liquor  License  Act  of  Ontario,  w^ere 
before  the  passing  of  that  Act  criminal  offences  at  the  com- 
mon law,  and  so  not  within  the  power  of  a  Provincial 
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Legislature,  either  as  comiDg  under  "Municipal  Institu- 
tions "  or  under  the  pretence  of  being  passed  to  enforce 
a  law  as  to  shop,  saloon,  tavern,  auctioneer,  and  other 
licenses,  in  order  to  the  raising  of  a  revenue  for  provincial 
local,  or  municipal  purposes. 

We  therefore  concur  with  the  opinion  of  Mr.  Justice 
Gwynne,  in  holding  that  sec.  57  of  the  Liquor  Licenses 
Act  of  Ontario  is  ultra  vires,  and  that  a  conviction  had 
under  it  must  be  quashed. 

Judgment  ajffirmed. 


Eegina  v.  James  Black. 

Conviction — Second  offence — Imposition  of  fine  and  imprisonment  at  hard, 
labour — Amendment — 37  Vic.  cli.  32,  sec.  34,  0.,  40  Vic.  cli.  18,  sec. 
23,  0. 

A  conviction  for  selling  liquor  during  the  time  prohibited  by  the  License 
Act,  alleging  that  it  was  for  a  second  offence,  imposed  upon  the  defen- 
dant a  penalty  of  $40,  and  in  default  of  sufficient  distress  ordered  the 
defendant  to  be  imprisoned  in  the  county  jail  at  hard  labour  for 
ten  days. 

Held^  that  under  37  Vic.  ch,  32,  sec.  34,  R.  S.  O.  ch.  181,  sec.  52,  the 
previous  oflfence  need  not  be  against  the  same  license,  but  may  be 
against  ai  license  granted  for  a  previous  year  j  but 

Held,  also,  that  the  conviction  was  invalid,  as  the  Act  only  authorized: 
the  alternative  of  fine  or  imprisonment  as  a  substantive  punishment  for 
the  second  ofi'ence,  but  gave  no  power  to  imprison  at  hard  labour  for 
non-payment  of  the  fine. 

Held,  also,  that  the  Court  would  not  amend  the  conviction  under  40  Vic. 
ch.  18,  sec.  23,  R.  S.  0.  ch.  181,  sec.  77,  as  it  could  not,  under  the^ 
circumstances,  say  that  any  other  punishment  was  intended  by  the- 
Justices. 

Qucere,  as  to  the  meaning  of  a  power  to  fine  "not  less  than  |40." 
QucBre,  also,  whether  under  B.  N.  A.  Act,  sec.  92,  sub-sec.  14,  the 

Provincial  Legislature  has  power  to  impose  imprisonmentt  at  hard 

labour. 


During  Michaelmas  Term  last,  December  8,  1877,  /. 
Hoaf  obtained  a  rule  from  Mr.  Justice  Gwynne,  sitting  for 
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the  full  Court,  returnable,  by  the  direction  of  Mr.  Justice 
Armour,  before  the  full  Court,  calling  upon  J ohn  Ferguson, 
Oeorge  H.  Grierson,  and  Francis  Rae,  to  shew  cause  why 
the  conviction,  dated  13th  August,  1877,  returned  into  this 
Court  in  obedience  to  a  writ  of  certiorari  issued  for  that 
purpose,  should  not  be  quashed,  on  the  following,  among 
other  grounds : — 

1.  The  conviction  is  bad  in  law. 

2.  The  conviction  is  for  a  second  offence,  while  there  is 
no  evidence  of  a  previous  conviction. 

3.  The  conviction  is  for  a  second  offence,  while  the  prior 
conviction  or  offence,  if  any,  was  committed  under  a  former 
license  to  sell  liquor. 

4.  The  information  is  not  sufficient  to  support  a  convic- 
tion for  a  second  offence. 

5.  The  information  charging  a  second  offence  cannot 
support  a  conviction  for  a  first  offence. 

6.  The  conviction  suspends  and  remits  the  penalty, 
which  the  justices  had  no  power  to  do. 

7.  The  conviction  is  in  the  alternative  as  to  the  penalty 
of  fine  or  imprisonment. 

8.  The  conviction  imposes  a  penalty  not  provided  for  or 
allowed  by  the  Act  respecting  the  sale  of  spirituous  liquors. 

9.  The  conviction  imposes  imprisonment  with  hard  labour 
in  default  of  payment  of  a  fine. 

The  conviction  was  as  follows  : — 
"  Canada, 
"  Province  of  Ontario, 
"  County  of  Ontario. 
"  To  wit : 

"Be  it  remembered  that  on  the  13th  August,  1877,  at 
the  village  of  Oshawa,  in  the  said  county  of  Ontario,  James 
Black  is  convicted  before  the  undersigned,  George  Hamilton 
Grierson,  and  Francis  Rae,  two  of  Her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county,  for  that  he,  the  said 
James  Black,  on  28th  July,  1877,  at  the  village  of  Oshawa, 
in  the  said  county,  in  his  premises,  being  a  place  where 
liquor  may  be  sold,  unlawfully  did  sell  liquor  during  the 
time  prohibited  by  the  Liquor  License  Acts  for  the  sale  of 
the  same,  without  any  requisition  for  medicinal  purposes 
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as  required  by  the  said  Acts  being  produced  by  the  vendee 
or  his  agent,  John  Ferguson,  of  the  town  of  Whitby,  in  the 
said  county,  license  inspector  for  the  south  riding  of  the 
county  of  Ontario,  being  the  informant.  And  it  appearing 
to  us  that  the  said  J ames  Black  was  previously,  to  wit,  on 
15th  November,  1876,  at  the  village  of  Oshawa,  in  the  said 
county,  before  us,  the  said  George  Hamilton  Grierson,  and 
Francis  Rae,  two  of  Her  Majesty's  justices  of  the  peace  for 
the  said  county,  duly  convicted  of  having  on  11th  Novem- 
ber, 1876,  at  the  village  of  Oshawa,  in  the  said  county,  in 
his  premises,  being  a  place  where  liquor  may  be  sold,  un- 
lawfully sold  liquor  during  the  time  prohibited  by  the 
Liquor  License  Acts  for  the  sale  of  the  same,  without  any 
requisition,"  &c.,  (as  before.)  "And  we  adjudge  the  said 
James  Black  for  his  said  offence  to  forfeit  and  pay  the  sum 
of  $40,  to  be  paid  and  applied  according  to  law,  and  also 
to  pay  the  said  John  Ferguson  the  sum  of  $2,  for  his  costs 
in  this  behalf ;  and  if  the  said  several  sums  be  not  paid 
forthwith,  or  on  or  before  1st  September,  1877,  we  order 
the  said  sums  to  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  said  James  Black,  and  in  default  of 
sufficient  distress  in  that  behalf,  we  adjudge  the  said  James 
Black  to  be  imprisoned  in  the  common  gaol  of  the  said 
county,  at  Whitby,  in  the  said  county  of  Ontario,  and  there 
kept  at  hard  labour  for  the  space  of  ten  days,  unless  the 
said  several  sums  and  all  costs  and  charges  of  the  said  dis- 
tress, and  of  the  commitment  and  conveying  of  the  said 
James  Black  to  the  said  gaol,  shall  be  sooner  paid. 
"  Given,"  &c. 

(Signed)      "  G.  H.  Grierson,  J.  P.  [L.S.] 
"  Francis  Kae,  J.  P.  [L.S.]" 

The  information  of  John  Ferguson,  which  was  sworn  on 
4th  August,  1877,  alleged  the  belief  of  the  deponent  that 
James  Black,  on  Saturday  night,  28th  July,  1877,  at  the 
village  of  Oshawa,  &c.,  in  his  premises,  being  a  place  where 
liquor  may  be  sold,  unlawfully  did  sell  liquor  during  the 
time  prohibited  by  the  Liquor  License  Acts  for  the  sale  of 
the  same,  without  any  requisition,  &c.,  and  that  this  was  the 
second  offence. 

The  note  which  the  justices  made  of  their  judgment  at 
the  time  was  as  follows  : — 

"  Said  James  Black  having  appeared  before  us  this  day,, 
pleaded  guilty  to  the  charge,  and  was  adjudged  by  us,  as; 
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and  for  his  second  offence,  now  established  before  us,  to 
pay  a  fine  of  $40  and  costs  forthwith,  or  in  default  to 
imprisonment  in  the  common  gaol  of  the  county  of  Ontario 
for  the  period  of  ten  days  at  hard  labour." 

It  was  dated  13th  August,  1877,  at  Oshawa,  and  signed 
by  the  convicting  justices. 

During  this  term,  February  16, 1878,  Reeve,  shewed  cause, 
and  cited  Regina  v.  French,  34  U.  C.  R.  403 ;  Regina  v. 
Cavanagh,  27  C.  P.  537;  Regina  v.  Strachan,  20  CP.  182, 
188  ;  Regina  v.  Vine,  L.  R.  10  Q.  B.  195;  Ex  parte  Shorty 
L.  R  5  Q.  B.  174. 

Roaf,  contra. 

March  15,  1878.  Harrison,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

The  questions  argued  before  us  were  substantially  three. 

1.  Whether  the  conviction  in  1877  can  be  said  to  be  for 
a  second  offence,  the  prior  conviction  having  been  made  in 
1876,  when  the  defendant  sold  under  a  former  license  ? 

2.  Whether  the  conviction,  imposing  as  it  does  hard 
labour  in  default  of  the  payment  of  a  fine  and  costs,  is 
valid  ? 

3.  Whether,  if  defective,  the  Court,  instead  of  quashing 
the  conviction,  should  so  amend  it  as  to  make  a  valid  con- 
viction ? 

The  Liquor  License  Act  in  force  when  the  conviction 
was  made  was  87  Vie.  ch.  32,  0.,  as  amended  by  40  Vic.  ch. 
18,  0. 

These  are  now  to  be  found  in  Rev.  Stat.  0.  ch.  181 ; 
and  our  references,  for  the  sake  of  convenience,  shall  be 
to  the  existing  Act,  instead  of  the  repealed  Acts. 

No  person,  with  some  exceptions,  is  permitted  to  sell  any 
spirituous,  fermented,  or  other  manufactured  liquors  with- 
out having  first  obtained  a  license  under  the  Act :  Sec.  39. 

The  punishment  for  the  first  offence  is  a  penalty  of  not 
less  than  $20,  besides  costs,  and  not  more  than  SoO,  besides 
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costs ;  and  for  the  second  offence  imprisonment  at  hard 
labour  for  a  period  not  exceeding  three  calendar  months : 
Sec.  51. 

It  is  incumbent  for  the  accused,  when  prosecuted  for 
selling  without  a  license,  to  prove  his  license,  if  he  be 
licensed :  Sec.  85. 

The  appeal  for  a  conviction  for  selling  without  license  is 
only  allowed  to  be  made  to  the  Judge  of  the  County  Court 
without  a  jury :  Sec.  71. 

Before  the  issue  of  a  license  the  person  applying  for  the 
same  is  required  to  enter  into  a  bond  with  Her  Majesty, 
with  two  good  and  sufficient  sureties,  in  the  sum  of  $200 
each,  conditioned  "  for  the  payment  of  all  fines  and  penalties 
such  person  may  be  condemned  to  pay  for  any  offence 
against  any  Act,  by-law  or  provision  in  the  nature  of  law 
relative  to  taverns  or  houses  of  public  entertainment,"  fcc. : 
Sec.  22. 

Licenses  when  issued  are  dated  of  the  1st  day  of  May  in 
each  year,  and  continue  in  force  one  year,  expiring  on  30th 
April  in  the  next  ensuing  year :  Sec.  7. 

Provision  is  made  in  certain  cases  for  the  License  Com- 
missioners by  resolution  extending  the  duration  of  an 
existing  license  for  any  specified  period,  not  exceding  three 
months :  Sec.  18. 

No  sale  or  other  disposal  of  intoxicating  liquors  is,  with 
a  few  exceptions,  allowed  to  take  place  in  places  where 
intoxicating  liquors  are  sold  from  or  after  the  hour  of  7 
o'clock  on  Saturday  night  till  6  o'clock  on  Monday  morn- 
ing thereafter :  Sec.  43. 

The  punishment  for  the  first  offence  is  a  fine  of  not  less 
than  $20  with  costs,  or  fifteen  days  imprisonment  with 
hard  labour ;  for  the  second  offence,  not  less  than  $40  with 
costs,  or  twenty  days  imprisonment  with  hard  labour ;  for 
the  third  offence,  not  less  than  $100  with  costs,  or  fifty 
days'  imprisonment  with  hard  labour ;  and  for  a  fourth,  or 
any  after  offence,  a  penalty  of  not  less  than  one  nor  more 
than  three  months'  imprisonment :  Sec.  52. 

The  duty  of  the  justices  is,  in  the  first  instance,  to  enquire 
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■  concerning  the  subsequent  offence  only,  and  if  the  accused 
Ibe  found  guilty  thereof,  he  shall  then  and  not  before  be 
asked  whether  he  was  previously  convicted  as  alleged  in 
the  information.  If  he  admit  the  previous  conviction  he 
may  be  forthwith  sentenced.  If  he  deny  it,  stand  mute,  or 
do  not  answer  directly  to  the  question,  it  becomes  the  duty 
of  the  justice  to  enquire  concerning  the  first  conviction. 
The  number  of  previous  convictions  is  provable  by  a  cer- 
tificate under  the  hand  of  the  convicting  justice  or  clerk  of 
the  peace,  without  proof  of  signature  or  official  character. 
A  conviction  may  be  had  in  any  case  for  the  first  ofience, 
notwithstanding  there  may  have  been  a  prior  conviction 
for  the  same  or  any  other  ofience.  Convictions  for  several 
ofiences  may  be  made,  although  such  ofiences  may  have 
been  committed  on  the  same  day ;  but  the  increased  penalty 
or  punishment  is  only  recoverable  in  the  case  of  ofiences 
committed  on  different  days,  and  after  information  laid  for 
a  first  offence.  Power  is  given  to  the  justice  to  amend  a 
second  or  subsequent  conviction  in  case  of  the  previous 
conviction  being  set  aside,  quashed,  or  rendered  void : 
Sec.  78. 

The  occupant  is  personally  liable  to  these  penalties  and 
punishments,  notwithstanding  the  sale,  barter,  or  traffic,  be 
made  by  some  other  person  who  cannot  be  proved  to  have 
done  so  under  or  by  directions  of  the  occupant:  Sec.  83. 

The  appeal  is  not  restricted  to  the  County  Judge,  but 
may  be  to  the  Court  of  General  Quarter  Sessions  of  the 
Peace  :  Sees.  71,  72. 

The  County  Judge  upon  complaint  that  any  person  has 
been  convicted  on  three  several  occasions  of  any  violation 
of  any  of  the  provisions  ot  the  Act,  "  whether  the  offences' 
in  respect  of  which  such  convictions  were  made  were  the 
same  or  different  in  their  character,"  so  long  as  such  con- 
victions were  for  offences  committed  on  different  days,  may 
enquire  into  the  matter  and  decide  that  the  license  ought 
to  be  revoked ;  and  the  person  to  whom  the  license  was 
issued  shall  thereafter,  during  the  full  period  of  two  years, 
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be  disqualified  from  obtaining  any  further  or  other  license 
under  the  Act :  Sec.  62. 

If  it  be  made  to  appear  to  justices  that  the  person 
licensed  "  sanctions  or  allows  gambling,  or  riotous  or  dis- 
orderly conduct"  in  his  tavern  or  house,  the  license  may  be 
suspended  or  annulled,  and  in  the  event  of  the  license  being 
annulled,  the  person  whose  license  is  annulled  is  not  eligible 
to  obtain  a  license  for  two  years  thereafter  :  Sec.  53. 

Any  person  licensed,  who  knowingly  harbours  or  enter- 
tains any  constable  during  any  part  of  the  time  appointed 
for  his  being  on  duty,  may  be  deprived  of  his  license  : 
Sec.  54. 

It  is  the  duty  of  every  officer,  policeman,  constable,  or 
inspector  of  licenses  "  to  see  that  the  several  provisions  of 
the  Act  are  observed,"  and  that  prosecutions  be  instituted 
for  the  punishment  of  offences  against  the  Act :  Sec.  97. 

Any  penalty  in  money  recovered  under  the  Act  in  cases^ 
in  which  the  inspector  is  the  prosecutor  must  be  paid  to 
the  inspector  :  Sec.  35,  60. 

All  moneys  received  by  the  inspector  for  fines  and  pen- 
alties form  a  license  fund,  which  is  to  be  applied  as  directed 
in  the  Act :  Sec.  34. 

No  police  magistrate  or  justice  of  the  peace,  license 
commissioner,  or  inspectoi*,  or  municipal  council,  or  muni- 
cipal officer  has  power  to  remit,  suspend,  or  compromise 
any  penalty  or  punishment  inflicted  under  the  Act :  Sec.  58. 

For  the  recovery  of  penalties  and  costs  the  justice  may 
issue  a  warrant  of  distress  to  any  constable  or  peace  officer 
against  the  goods  and  chattels  of  the  person  convicted  ; 
and  in  case  no  sufficient  distress  be  found  to  satisfy  the 
conviction,  where  not  otherwise  provided  for  by  the  Act, 
the  justice  may  order  the  person  convicted  to  be  imprisoned 
for  any  period  not  exceeding  thirty  days  unless  the  penalty 
and  all  costs  are  sooner  paid :  Sec.  59. 

It  appears  to  us  that  offences  under  sec.  43  of  the  Act 
are  not  simply  offences  against  the  license  issued  for  a 
particular  year,  but  offences  against  the  Act  and  the  social 
order  which  that  section  of  the  Act  is  intended  to  enforce. 


REGINA  V.  BLACK. 


187 


The  punishment  for  such  offences  is  not  merely  under 
particular  circumstances  the  revocation  of  the  license,  but 
in  all  cases  fine  or  imprisonment,  or  imprisonment  alone. 

This  unequivocally  indicates  on  the  part  of  the  Legisla- 
ture an  intention  to  punish  the  offences  under  section  43„ 
as  offences  against  public  order. 

This  being  so,  whether  the  several  offences  are  committed 
on  several  days  in  the  same  year,  or  on  different  days  in 
different  years,  the  offences  are  still  against  social  order 
and  still  against  law,  and  must  still  be  classed  as  firsts 
second,  third,  and  fourth,  according  to  the  time  of  their 
commission.  See  Ex 'parte  Short,  L.  R.  5  Q.  B.  174  ;  Regina 
V.  Vine,  L.  K  10  Q.  B.  195. 

It  is  the  duty  of  those  who  are  authorized  to  issue  licenses 
to  inform  themselves  of  the  fitness  of  the  person  who  makes 
application  for  a  license,  and  for  this  purpose  it  may  be  found 
necessary  to  ascertain  something  of  his  previous  history. 

If  upon  enquiry  it  be  found  that  the  applicant  is  a 
person  who  year  after  year  habitually  violated  the  pro- 
visions of  the  Liquor  License  Act,  it  is  to  be  presumed 
that  his  application  for  a  license  will  not  be  successful. 

But,  even  if  successful,  the  fact  that  he  has  succeeded 
where  he  ought  not  to  have  succeeded,  is  no  reason  why 
his  repeated  violations  of  the  law  against  social  order,  in 
whatever  year  or  years  committed,  should  not  be  visited 
by  the  increased  penalties  or  punishments  designed  for 
such  an  offender. 

The  person  who  for  the  first  time  offends  is  to  be  more 
lightly  dealt  with  than  the  person  who  offends  for  a  second,, 
third,  or  fourth  time.  But  where  the  person  offends  so 
often  that  he  becomes  a  hardened  offender,  the  effluxion  of 
his  license  for  a  particular  year  cannot  restore  to  him  his 
good  character,  or  make  him  a  good  citizen. 

We  are  therefore  of  opinion,  so  far  as  the  first  objection, 
argued  is  concerned,  that  the  conviction  is  valid. 

The  second  objection  is  one  of  a  much  more  serious, 
description. 

The  conviction  imposes  upon  the  defendant  the  pecuniary 


188      queen's  bench,  Hilary  term,  41  vie,  i878. 

penalty  of  $4?0  ;  and,  in  default  of  sufficient  distress,  orders 
the  defendant  "  to  be  imprisoned  in  the  county  gaol,  and 
there  kept  at  hard  labour  for  the  space  of  ten  days." 

The  power  of  imprisoning  is  generally  given,  either  as 
-an  original  punishment,  or  as  the  means  of  enforcing  pay- 
ment of  a  pecuniary  fine.  See  Re  Slater  and  Wells,  9 
U.  C.  L.  J.  21 ;  Re  Grey  stock  and  Municipality  of  Otonahee, 
12  U.  C.  R.  458,  462:  and  in  regard  to  offences  cognizable 
by  summary  jurisdiction,  is  derived  solely  from  competent 
legislative  authority  :  Paley  on  Convictions,  5th  ed.,  315. 

Statutes  which  provide  for  the  summary  trial  of  offen- 
ders, and  for  fine  or  imprisonment  when  convicted,  are 
strictly  construed — See  Regina  v.  Barton,  18  Q.  B.  889 — 
and  this  is  in  favour  of  the  constitutional  liberty  of  the 
subject,  one  of  the  boasts,  and  certainly  the  glory,  of  the 
British  Constitution. 

This  constitutional  liberty,  which  is  not  only  the  boast 
of  our  race  but  the  admiration  of  the  civilized  world,  has 
been  bought  at  a  great  price,  and  cannot  be  too  sacredly 
guarded  by  those  to  whom  is  entrusted  the  administration 
of  crimi  nal  j  u  stice. 

The  statute  under  which  the  conviction  took  place 
authorizes  a  penalty  of  S20  with  costs,  or  fifteen  days  Avith 
hard  labour,  for  the  first  offence ;  a  penalty  of  not  less  than 
$40,  with  costs,  or  fifty  days'  imprisonment  at  hard  labour, 
for  the  second  offence  ;  and  a  penalty  of  not  less  than  SlOO, 
with  costs,  or  fifty  days'  imprisonment,  for  the  third  offence ; 
and  three  months'  imprisonment  at  hard  labour  for  the 
fourth  offence :  37  Vic.  ch.  32,  sec.  34,  sec.  52  of  Revised 
Act,  ch.  181. 

The  effect  of  the  enactment  is  to  leave  it  in  the  discre- 
tion of  the  convicting  justice  for  either  the  first,  second,  or 
third  offence  to  impose  a  fine  or  imprisonment  as  a  sub- 
stantive punishment,  and  imprisonment  only  as  the  substan- 
tive punishment  for  the  fourth  offence,  and  the  imprison- 
ment authorized  when  the  original  or  substantive  punish- 
ment may,  according  to  the  Act,  be  at  hard  labour.  But 
where  the  justice,  in  the  exercise  of  discretion,  sees  fit  to 
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impose  a  fine,  where  either  a  fine  or  imprisonment  may  be 
imposed,  there  is,  in  our  opinion,  no  power  to  imprison  at 
hard  labour  for  non-payment  of  the  fine. 

Where,  in  the  judgment  of  the  convicting  justice,  a  fine 
only  is  an  appropriate  punishment,  it  is  by  section  59  of" 
the  Act  (section  43  of  the  old  Act),  made  the  duty  of 
the  convicting  justice  to  issue  a  warrant  of  distress  to 
any  constable  or  peace  officer  against  the  goods  and 
chattels  of  the  person  so  convicted;  and  in  case  no 
sufficient  distress  be  found  to  satisfy  the  conviction, 
then  the  justice  may  order  the  person  so  convicted  to 
be  imprisoned  in  the  common  gaol  for  any  period  not 
exceeding  thirty  days,  "  unless  the  penalty  and  all  costs  be 
sooner  paid." 

The  ninth  objection  taken  by  the  rule  to  the  conviction 
is  therefore  fatal,  and  the  conviction  must  be  quashed, 
unless  we  have  power  to  amend  it,  and  do  amend  it  by 
striking  out  the  words  "  at  hard  labour." 

The  Legislature  of  Ontario  have  recently  endeavoured 
to  be  most  liberal  in  conferring  powers  of  amendment  on 
Courts  to  whom  applications  are  made  to  quash  convictions 
under  the  Liquor  License  Act,  and  we  must  now  refer  to 
the  language  of  the  Act  conferring  these  powers. 

It  is  enacted  by  section  77  of  the  Act,  that  no  convic- 
tion or  warrant  enforcing  the  same  or  other  process  or 
proceeding  under  this  Act  shall  be  held  insufficient  or  invahd 
by  reason  of  any  variance  between  the  information  or  con- 
viction, or  by  reason  of  any  other  defect  in  form  or  substance  ^ 
provided  it  can  be  understood  from  such  conviction, 
warrant,  process,  or  proceeding,  that  the  same  was  made  for 
an  offence  against  some  provision  of  the  said  acts  within 
the  jurisdiction  of  the  justices  or  police  magistrate  who 
made  or  signed  the  same. 

And  provided  there  is  evidence  to  prove  such  offence,  and 
it  can  be  understood  from  such  conviction,  warrant,  or 
process,  that  the  appropriate  penalty  or  punishment  for 
such  offence  was  intended  to  be  thereby  adjudged. 

Sub-sec.  2  :  "  Upon  any  application  to  quash  such  con- 
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viction,  or  warrant  enforcing  the  same,  or  other  process  or 
proceeding,  whether  in  appeal  or  upon  habeas  corpus,  or 
by  way  of  certiorari  or  otherwise,  the  Court  or  Judge  to 
which  such  appeal  is  made,  or  to  which  such  application 
has  been  made  upon  habeas  corpus,  or  by  way  of  certiorari, 
or  otherwise,  shall  dispose  of  such  appeal  or  application 
upon  the  merits,  notwithstanding  any  such  variance  or 
•defect  as  aforesaid  ;  and  in  all  cases  where  it  appears  that 
the  merits  have  been  tried,  and  that  the  conviction,  warrant, 
process  or  proceeding  is  sufficient  and  valid  under  this  sec- 
tion or  otherwise,  such  conviction,  warrant,  process,  or 
proceeding  shall  be  affirmed,  or  shall  not  be  quashed  (as 
the  case  may  be),  and  such  Court  or  Judge  may,  in  any 
case,  amend  the  same  if  necessary,  and  any  conviction, 
warrant,  process,  or  proceeding  so  affirmed,  or  affirmed  and 
amended,  shall  be  enforced  in  the  same  manner  as  convic- 
tions affirmed  on  appeal,  and  the  costs  thereof  shall  be 
recoverable  as  if  originally  awarded." 

The  second  part  of  the  section  is  dependent  to  a  great 
extent  for  its  operation  upon  the  first  part,  and  flows  from 
it.  The  duty  is  to  dispose  of  the  application  upon  the 
merits,  "  notwithstanding  any  such  variance  or  defect  as 
aforesaid."  Where  it  appears  that  "  the  merits  have  been 
tried  and  that  the  conviction  is  valid  under  this  section,  or 
otherwise,"  the  Court  is  authorized  to  amend  the  same,  if 
necessary.  It  is  not  easy  to  understand  the  necessity  of 
amending  a  valid  conviction.  What  is  meant  is,  that  the 
•conviction  may  be  made  valid  by  amendment,  where  on 
the  facts  there  ought  to  be  a  valid  conviction.  The  power 
to  amend,  however,  appears  to  be  under  the  first  part  of 
the  section,  and  subject  to  the  limitations  there  provided. 

We  infer  from  reading  the  section  as  a  whole,  that  the 
power  to  amend  in  the  case  of  a  conviction  moved  against 
is  to  be  exercised  by  the  Court  only  when  the  Court  is  able 
to  understand  from  the  conviction  that  the  appropriate 
penalty  or  punishment  for  the  offence  was  intended  thereby 
to  be  adjudged. 

Where  there  may  be  fine  or  imprisonment  in  the  discre- 
tion of  the  convicting  justice,  either  is  an  appropriate 
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punishment,  but  the  Court  cannot  decide  that  either  is  the 
appropriate  punishment. 

Where,  in  the  discretion  of  the  convicting  justice,  tlie  fine 
or  the  imprisonment  may  be  less  or  more  within  defined 
limits,  we  cannot  decide  that  a  fine  or  imprisonment 
adjudged  by  the  conviction  without  the  limits  is  an  appro- 
priate punishment,  nor  can  we  decide  that  a  given  sum  of 
money  or  given  term  of  imprisonment  within  the  pre- 
scribed limits,  is  the  appropriate  punishment. 

Much  in  such  cases  is  left  to  the  discretion  of  the 
■convicting  justice,  who,  by  reason  of  his  local  knowledge, 
must  be  more  competent  to  decide  as  to  the  "  appropriate  " 
penalty  than  any  Court  seized  of  the  case  on  an  applica- 
tion to  quash  the  conviction  for  illegality. 

Besides,  where  that  discretion  has  been  exercised,  and 
the  result  of  it  appears  on  the  face  of  the  conviction,  it  is 
impossible  for  the  Court  to  decide  "  from  such  conviction  " 
that  any  other  punishment  was  intended. 

The  presumption  is,  that  a  justice  intends  the  punish- 
ment which  he  imposes,  and  this  must  be  assumed  to  be 
his  idea  of  the  appropriate  punishment ;  and  as  we  are  not 
allowed  to  look  outside  of  the  conviction  for  what  he 
intended,  we  must,  in  the  case  of  the  exercise  of  discre- 
tionary power  by  a  justice,  leave  the  conviction  bad  or 
good,  as  we  find  it,  and  deal  with  it  accordingly. 

The  only  power  which  the  justices  here  had  under  section 
52  to  imprison  as  a  substantive  punishment  for  the  second 
offence,  was  "  for  twenty  days  "  at  hard  labour.  The  con- 
viction moved  against  awards  imprisonment  at  hard  labour 
"  for  ten  days." 

If  imprisonment  were  the  only  mode  of  punishing  the 
offence,  we  might  in  such  a  case  be  asked  to  amend  the 
conviction  by  substituting  "twenty"  for  "ten"  days;  but  how 
would  we  know  that  the  justice  intended  twenty  and  not  ten 
days  imprisonment  at  hard  labour  for  the  person  convicted. 

Where  there  is  the  discretion  not  only  to  imprison  for  at 
least  twenty  days  at  hard  labour,  but  to  fine  not  less  than 
$40,  the  difficulty  in  the  w^ay  of  amending  the  conviction 
is  increased,  for  it  may  be  that  owing  to  the  ill-health  or 
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other  condition  of  the  accused,  the  justice  would  have- 
preferred  to  have  imposed  a  moderate  fine  rather  than 
imprisonment  at  hard  labour  for  so  long  a  period  as  twenty 
days. 

Then  what  is  meant  by  fining  a  man  "  not  less  than 
$40"  ?  Does  this  mean  that  he  may  be  fined  any,  and,  if" 
any,  what  amount  above  $40  ?  Does  it  intend  that  for  a 
second  offence  the  offender  may  be  fined  $100,  when  the 
fine  for  the  third  offence  is  "  not  less  than  $100"  ? 

Whether  we  look  at  the  imprisonment  or  the  fine  author- 
ized by  the  section  under  which  this  conviction  took  place, . 
it  is  impossible  for  us  to  decide  with  anything  like  certainty 
what  is  the  appropriate  punishment  intended/and  this  being ' 
so,  we  cannot  amend. 

Besides,  the  power  of  amendment  should  be  sparingly 
exercised  where  a  conviction  adjudges  imprisonment  at 
hard  labour  under  a  statute  of  the  Province  which  appar- 
ently authorizes  that  mode  of  punishment. 

The  question  whether  the  Imperial  Legislature  which, , 
by  the  B.  N.  A.  Act,  has  entrusted  to  the  Dominion  Legis- 
lature the  exclusive  power  to  make  laws  as  to  "  criminal 
law"  and  "  procedure  in  criminal  matters"  meant,  under  the 
words,  "  The  imposition  of  punishment  by  fine,  penalty,  or 
imprisonment  for  enforcing  any  law  of  the  Province,"  Sic, 
as  used  in  sec.  92,  sub-sec.  14,  to  confer  on  the  Provincial 
Legislature  power  to  imprison  at  hard  labour  is  one  upon 
which  we  have  considerable  doubt,  but  are  not  called  upon 
at  present  to  decide  the  point. 

It  may  be  when  the  point  arises  that  the  decision  of  this 
Court  in  Regina  v.  Boardman,  80  U.  C.  R.  553,  decided 
shortly  after  the  Confederation  Act,  which  apparently 
affirms  the  power  of  Provincial  Legislatures  to  authorize 
imprisonment  at  hard  labour,  will  demand  reconsideration 
in  the  light  of  more  recent  decisions.  See  Regina  v.  Roddy,.. . 
41  U.  C.  E.  553: 

We  have  no  alternative  but  to  make  the  rule  absolute  to 
quash  the  conviction  now  before  us  as  illegal. 


Conviction  quashed. 
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KiDD  V.  O'CONNOE. 

Ca.  sa. — Order  for — Reviewal  oj  in  term — A2')plkation  for  discharge  from 
c^istody— Property — Meanin  (j  of 

Held,  on  an  application  by  way  of  appeal  from  a  Judge's  order  for  the 
issue  of  a  writ  of  ecu  sa.,  that  the  Court  in  term  has  power  to  review 
such  order  ;  but  sembLe  that  an  application  made  after  the  lapse  of  the 
succeeding  term  is  too  late. 

Held,  on  the  merits,  that  the  order  in  this  case  ought  not  to  be  interfered 
with,  as  it  sufficiently  appeared  from  the  affidavits  before  the  Judge 
that  the  defendant  had  parted  with  his  property  or  had  made  some 
secret  or  fraudulent  disposal  thereof  to  prevent  its  being  taken  in 
execution  5  and  se7nble,  that  the  affidavits  also  shewed  that  unless 
immediately  apprehended  defendant  was  about  to  quit  Canada  with 
intent  to  defraud  his  creditors. 

Held,  also,  that  "property"  in  Consol.  Stat.  U.  C.  ch.  24,  sec.  12, 
refers  to  personal  as  well  as  real  property. 

Held,  also,  that  an  application  to  discharge  a  defendant  from  custody 
under  section  31  of  the  Act,  lies  only  when  the  arrest  is  under  mesne 
process,  and  not  where  he  is  in  custody  under  final  process. 

On  Saturday,  1st  December,  1877,  F.  Osier,  upon  reading- 
the  affidavits  and  papers  filed,  including  the  plaintifi^'s  affi- 
davit filed  in  Chambers  on  the  motion  for  the  order  for  a 
writ  of  capias  ad  satisfaciendum  issued  in  this  cause, 
obtained  from  Gwynne,  J.,  sitting  for  the  Court,  a  rule 
calling  on  the  plaintiff  to  shew'  cause  [why  the  order 
for  the  arrest  of  the  defendant  herein  by  Wilson,  J.,  and 
the  writ  of  ca.  sec.  issued  thereon,  and  the  arrest  of  the 
defendant  thereunder,  should  not  be  set  aside,  on  the 
ground  that  the  affidavit  filed  on  the  motion  for  the  said 
order  does  not  shew  any,  or  any  sufiicient,  ground  to 
warrant  the  said  Judge  in  making  the  said  order;]  or  why 
the  defendant  should  not  be  discharged  out  of  custody 
under  the  said  writ  of  capias  ad  satisfaciendum. 

The  rule  was  on  8th  February,  1878,  by  permission 
of  Gwynne,  J.,  sitting  for  the  Court,  amended  by  the 
insertion  of  the  words  in  brackets,  but  without  prejudice 
to  any  objection  that  might  be  made  to  the  lateness  of  that 
part  of  the  application,  and  the  learned  Judge  thereupon 
directed  the  rule  to  be  argued  before  the  full  C^ourt  in 
Hilary  Term  last. 

The  order  for  the  issue  of  the  writ  of  capicts  ad  satis- 
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faciendum  was  made  by  Wilson,  J.,  sitting  as  a  Judge 
in  Chambers,  on  ISth  October,  1877. 

The  only  affidavit  on  which  the  order  was  made  was 
that  of  the  plaintiff,  sworn  on  the  16th  October,  1877.  In 
it  he  swore  that  on  the  October,  1877,  he  recovered  a 
judgment  against  the  defendant  for  $1,821.43  damages,  and 
$174.21  costs  taxed :  that  thereupon  he  caused  a  writ  of 
execution  to  be  issued  ao^ainst  the  goods  and  chattels  of  the 
defendant,  who  was  then  a  resident  of  the  county  of 
Huron ;  that  under  the  writ  the  sheriff  of  the  county  of 
Huron  levied  $826.20  parcel  thereof,  and  returned  nulla 
bona  as  to  the  residue  :  that  the  defendant  had  not  any 
other  goods  or  chattels,  or  any  lands,  out  of  which  the 
remainder  of  the  demand  could  be  levied :  that  from  the 
first  of  May,  1876,  to  the  2nd  of  June,  1877,  the  defendant, 
as  the  hired  servant  of  the  plaintiff,  conducted  the  business 
of  a  liquor  dealer  in  the  town  of  Seaforth,  and  during  that 
time,  under  plaintifi"s  directions,  had  the  control  and  man- 
agement of  the  business,  and  in  that  capacity  received  and 
collected  for  the  plaintiff  divers  large  sums  of  money — the 
proceeds  of  the  business,  which  large  sums  of  money  the 
defendant  fraudulently  withholds  from  the  plaintiff  and 
retains  in  his  own  custody  and  possession,  and  refuses  to 
pay  to  the  plaintiff,  although  requested  so  to  do :  that 
before  defendant  received  and  collected  said  large  sums  of 
money  the  plaintiff  gave  him  notice  in  writing  not  to  col- 
lect or  receive  the  same  :  that  the  defendant  has  in  his 
custody  or  under  his  control  the  said  large  sums  of  money, 
and  fraudulently  withholds  the  same  from  plaintiff,  and 
they  cannot  be  reached  by  means  of  an  ordinary  execu- 
tion: that  on  the  2nd  of  June,  1877,  the  plaintiff  sold  to 
the  defendant  the  said  liquor  business,  and  the  stock  of 
liquor  therein  contained,  for  the  sum  of  $2,560,  payable  in 
three,  six,  and  nine  months  from  the  4th  of  June,  1877 : 
that  after  the  date  of  the  sale,  and  after  certain  payments 
had  been  made  on  account  of  the  purchase  money,  and 
after  the  defendant  had  obtained  possession  of  nearly  all 
the  stock,  he  repudiated  the  purchase  and  refused  to  sign 


KIDD  V.  O'CONNOR. 


195 


the  notes  which  were  to  be  given  for  the  said  payments, 
.and  thereupon  this  action  was  brought  and  judgment 
recovered  for  the  price  of  the  said  goods  :  that  from  the 
4th  June,  1877,  until  the  4th  October,  1877,  the  defendant 
was  in  possession  of  the  said  Hquor  store  and  the  stock 
therein  contained,  and  sold  the  said  stock  to  the  extent  of 
over  $1,700,  and  collected  in  cash  the  proceeds  of  the  said 
stock  to  the  extent  of  over  $1,400,  and  paid  no  portion 
thereof  to  the  plaintiff,  and  that  the  defendant  appropriated 
to  his  own  use  the  whole  of  the  said  sum. 

The  affidavit  then  stated  the  belief  of  the  deponent  that 
the  defendant  had  still  in  his  possession  the  larger  portion 
of  the  said  sum,  and  fraudulently  refused  to  pay  the  plain- 
tiff the  same  or  any  part  thereof. 

The  affidavit  further  stated  that  there  were  still  out- 
standing accounts  the  proceeds  of  sales  made  by  the  defen- 
dant, and  that  the  defendant  was  endeavouring  to  collect 
the  same,  and  unless  arrested  would  collect  the  same  and 
.appropriate  it  to  his  own  use. 

The  concluding  paragraphs  of  the  affidavit  were  as 
follows : — 

13.  That  the  defendant  has  no  other  means,  that  I  am 
aware  of,  with  which  to  pay  the  said  residue  of  the  said 
judgment ;  but  I  verily  believe  that  he  has  money  enough 
in  his  custody  and  possession  to  pay  the  whole  of  the  said 
residue  or  within  his  control. 

14.  That  the  said  moneys  so  held  and  retained  by  the 
defendant  are  moneys  that  belong  to  me,  or  are  the  pro- 
ceeds of  the  sale  of  my  own  goods,  sold  by  me  to  the 
defendant  on  the  said  second  day  of  June  now  last  past. 

15.  That  I  am  informed,  and  verily  believe  the  fact  to  be 
so,  that  the  defendant  has  no  other  means  out  of  which  I 
can  collect  the  said  residue  of  the  said  judgment,  and  that 
he  has  no  particular  ties  to  bind  him  to  Canada,  and  I 
verily  believe,  if  I  instituted  any  proceedings  against  the 
defendant  to  examine  him  viva  voce  touchins:  his  estate  and 
effects,  that,  before  I  could  get  any  order  against  him,  he 
would  abscond  from  this  province  of  Ontario. 
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16.  That  the  household  furniture  of  the  defendant  was 
seized  by  the  said  sheriff,  and  claimed  by  the  wife  of  the 
defendant. 

17.  That  there  is  good  and  probable  cause  for  believing 
that  the  defendant,  unless  he  be  forthwith  apprehended,  is 
about  to  quit  Canada  with  intent  to  defraud  me  of  the 
residue  of  the  said  judgment. 

18.  That  from  the  foregoing  and  other  facts  I  verily 
believe  that  the  defendant  hath  made  some  fraudulent  con- 
veyance of  his  property — namely,  the  said  moneys — and 
fraudulently  retains  and  withholds  the  same  from  me  in 
order  to  prevent  its  being  taken  in  execution. 

During  Hilary  Term,  February  20,  1878,  S.  Richards,. 
Q.C.,  shewed  cause. 
F.  Osier,  contra. 

March  15, 1878.  Harrison,  C.  J.,  delivered  the  judgment- 
of  the  Court. 

The  statute  under  which  the  order  moved  against  was 
made  was  Consol.  Stat.  U.  C.  ch.  24,  sec.  12. 

It,  among  other  things,  enacted  that,  "  If  the  plaintiff  in 
the  action  by  the  affidavit  of  himself  or  some  other  party, 
shews  to  the  satisfaction  of  a  J  udge  of  either  of  the  said 
Superior  Courts  of  common  law,  &c.,  that  he  has  recovered 
judgment  against  the  defendant  for  the  sum  of  $100  or 
upwards  exclusive  of  costs,  and  also  by  affidavit  shews 
such  facts  and  circumstances  as  satisfy  the  Judge  that 
there  is  good  and  probable  cause  for  believing,  either  that 
the  defendant,  unless  he  be  forthwith  apprehended,  is  about 
to  quit  Canada  with  intent  to  defraud  his  creditors 
generally,  or  the  said  plaintiff  in  particular,  or  that  the 
defendant  hath  parted  with  his  property  or  made  some 
secret  or  fraudulent  conveyance  thereof  in  order  to  prevent 
its  being  taken  in  execution,  such  Judge  may  by  a  special 
order  direct  that  a  capias  ad  satisfaciendum  may  be 
issued,"  &c. 

It  therefore  appears  that  the  writ  is  to  be  issued  in  a. 


KIDD  V.  O'CONNOR. 


197 


•-cause  pending  in  Court,  tliat  it  can  only  be  issued  on  an 
affidavit  which  discloses  facts  and  circumstances  sufficient 
to  satisfy  the  Judge  that  the  one  alternative  mentioned 
in  the  statute  is  likely  to  take  place  unless  the  debtor  be 
forthwith  apprehended,  or  that  the  other  alternative  has 
taken  place ;  and  this  may  be  the  affidavit  of  the  plaintiff, 
or  any  other  party. 

If  the  Judge  be  satisfied  that  the  debtor,  unless  he  be 
forthwith  apprehended,  is  about  to  quit  Canada,  with  in- 
tent to  defraud,  fee,  or  that  the  defendant  hath  parted  with 
his  property,  or  made  some  secret  or  fraudulent  conveyance 
thereof,  fcc,  the  order  may  be  made  for  the  issue  of  the 
writ. 

Here  there  v/as  a  cause  pending  in  this  Court ;  there 
was  an  application  of  the  plaintiff  for  a  writ  of  ca.  sa.  in 
that  cause,  supported  by  his  own  affidavit,  which  affidavit 
disclosed  facts  and  circumstances  sufficient  to  satisfy  the 
Judge  to  whom  the  application  was  made  of  one  or  other  of 
the  alternatives  provided  in  the  statute,  and  such  Judge, 
thereupon,  made  the  order  asked. 

It  is  sought  to  rescind  the  order  on  the  alleged  ground 
that  the  affidavit  filed  on  the  motion  for  the  order  does  not 
shew  any,  or  any  sufficient,  ground  to  warrant  the  Judge 
in  making  the  order. 

The  answers  on  the  part  of  the  plaintiff  to  the  present 
application,  are : 

1.  That  there  can  be  no  appeal  to  the  Court  from  the 
decision  of  the  Judge  under  the  statute. 

2.  That,  if  there  may  be,  the  present  application  is  too 
late. 

3.  That,  if  not  too  late,  the  affidavit  must  be  held  suffi- 
cient for  the  purposes  of  the  statute. 

Where  a  statute  gives  power  to  one  of  the  Judges  of  a 
Superior  Court  to  make  an  order  in  a  cause  or  matter  not 
pending  in  one  of  the  Superior  Courts  of  law,  the  decision 
of  such  Judge,  in  the  absence  of  language  in  the  statute 
giving  the  appeal,  is  not  subject  to  be  appealed  to  the 
'Court :  Graham  v.  Connell,  1  L.  M.  &  P.  438 ;  Besiuich  v. 
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Boffey,  9  Ex.  Uo  ;  In  re  Cohhett,  4  H.  &  N.  452.  See- 
further,  Oiuen  V.  The  London  and  Nortli-Western  R.  W, 
Co.,  L.  K.  3  Q.  B.  54 ;  In  re  Sandhack  Charity  Trustees 
and  The  Worth  Staffordshire  R  W.  Co.,  L.  R.  3  Q.  B.  D.  1. 

Where  the  cause  or  matter  is  pending  in  one  of  the 
Superior  Courts,  and  the  Judge  in  making  the  order  may. 
in  view  of  the  nature  of  the  proceeding  authorized  or 
power  invoked,  be  looked  upon  as  the  deputy  of  the 
Court,  the  Court  has,  without  language  to  that  effect  being 
used  in  the  statute,  a  general  control  over  all  proceed- 
ings in  causes  and  matters  pending  in  the  Court,  and  this 
must  be  held  to  include  orders  made  by  a  Judge  for  the 
issue  of  process  in  any  such  cause  or  matter:  See  Rex  v.. 
Meyer,  5  Dowl.  P.  C.  686  ;  Talbot  v.  Bulheley,  16  M.  & 
W.  193  ;  Kilkenny  and  Great  Southern,  &g.,  R.  W.  Co.  v. 
Feilden,  6  Ex,  82,  note;  Bro^un  v.  Riddel,  13  C.  P.  453;, 
In  re  Allen  et  al.,  31  U.  C.  R..  458 ;  but  also  Shaiv  v. 
Nicker  son,  7  U.  C.  R.  541,  and  Manufacturers  and  Mer- 
chants Fire  Ins.  Co.  v.  Atwood,  28  C.  P.  21. 

It  is  not  usual  for  the  Court  on  appeal  to  interfere  with 
the  exercise  of  discretion  by  a  Judge  when  the  statute  does 
not  prescribe  limits  for  the  exercise  of  the  discretion,  or 
where  the  statutable  limits,  if  prescribed,  have  been 
observed  :  See  Tadrnan  v.  Wood,  4  A.  &  E.  1011 ;  Lane  v. 
Newman,  10  Jur.  Q.  B.  925  ;  Hargreaves  v.  Hayes,  5  E.  & 
B.  272 ;  Schneider  v.  Shruhsole,  9  L.  T.  N.  S.  526 ;  Anon. 
12  Grant  51;  McDonell  v.  McKay,  2  Ch.  Chamb.  243; 
Chard  v.  Meyers,  3  Ch.  Chamb.  120 ;  Re  Laiuden's  Estate, 
19  W.  R.  371 ;  ReiJublic  of  Peru  v.  Riizo,  22  W.  R.  358 ; 
Ohlsen  V.  Terrero,  23  W.  R.  195  ;  Sheffield  v.  Sheffield,  L.  R. 
10  Ch.  206 ;  Dunn  v.  McLean,  6  P.  R.  156  ;  Bennett  v. 
Tregent,  25  CP.  443 ;  Runnacles  v.  Mesquita,  24  W.  R. 
553;  Lascelles  v.  Butt,  24>  W.  R.  659;  Golding  v.  The 
Wharton  R.  W.  Co.,  20  Sol.  J.  391 ;  unless  it  be  made 
clearly  to  appear  that  in  the  particular  matter  the  subject 
of  appeal  there  has  been  some  real  abuse  of  the  process  or 
procedure  of  the  Court :  See  Fike  v.  Davis,  6  M.  &  W.  546 ; 
Gibbons  v.  Spalding,  11  M.  &  W.  173 ;  Stammers  v. 
Hughes,  18  C.  B.  527 ;  Burns  v.  Chapman,  5  C.  B.  S.. 


KIDD  V.  O'CONNOE. 


190 


481 ;  Gadsden  v.  McLean,  9  C.  B.  283 ;  Barker  et  al  v. 
Lindholt,  11  W.  K.  G8;  Stein  v.  Valkenhuysen,  1  E.  B.  & 
E.  65;  Cesarini  v.  Ronzani,  4  Jur.  N.  S.  813;  In  re 
Allen,  31  U.  C.  K  458;  Watson  v.  Charlton,  40  U.  C.  B. 
142 ;  Darner     al.  v.  ^i6S?>2/,  5  P.  B.  386,  387.  ' 

The  authorities  are  not  consistent  as  to  what  is  an  appeal 
or  only  a  substantive  motion  to  the  original  jurisdiction  of 
the  Court.  If  a  Judge  refuse  to  make  an  order  a  motion 
to  the  Court  for  a  similar  purpose  in  some  cases  is  held  not 
to  be  an  appeal :  Pike  v.  Davis,  6  M.  &  W.  546  ;  Hallett  v, 
Cresswell,  10  Jur.  266 ;  Tho7)ias  v.  Evans,  9  M.  &  W.  829 ; 
Cesarini  v.  Ronzani,  4  Jur.  N.  S.  813 ;  but  the  contrary- 
is  held  in  other  and  more  recent  cases  :  Warman  v.  Hala- 
han,  6  Jur.  N.  S.  1301 ;  Bennett  v.  Benham,  15  C.  B.  N.  S. 
616  :  Mitchell  v.  Harding,  5  L.  T.  N.  S.  348  ;  Waddell  v.. 
Corhett,  26  U.  C.  B.  243. 

Where  the  Judge  has  made  an  order  for  the  issue  of 
process,  which  it  is  submitted  he  ought  not  to  have  issued,, 
there  can  be  no  room  to  doubt  that  the  application  after- 
wards to  the  Court  against  his  decision  is  an  appeal,  and 
in  such  a  case  the  affidavit  or  affidavits  on  which  the  order 
was  made  must  be  before  the  Court :  Needham  v.  Bristoiu, 
1  Dowl.  N.  S.  700 ;  Pocock  v.  Pickering,  21  L.  J.  Q.  B.  365; 
Waddell  v.  Corhett,  26  U.  C.  B.  243— And  in  such  case  the 
rule  should  be  drawn  up  on  reading  the  affidavit  or  affida- 
vits used  in  Chambers  :  Edivards  et  ux.  v.  Mctrtyn,  21 
L.  J.  N.  S.  Q.  B.  86  ;  Stokes  v.  Grissell,  14  C.  B.  678  ;  Holmes 
v.  Mount  Stephen,  L.  B.  10  C.  P.  474. 

Where  the  application  of  the  Court  is  one  strictly  of 
appeal,  the  general  rule  is,  that  none  but  the  affidavits 
which  were  before  the  Judge  whose  decision  is  appealed 
from  will  be  looked  at  or  considered  by  the  Court :  See 
Bullock  V.  Jenkins,  1  L.  M.  &  P.  645 ;  Pegler  et  al.  v.  His- 
lop,  1  Ex.  437  ;  Pontifex  et  al  v.  DeMcdtzof,  lb.  436 ; 
Waddell  v.  Corhett,  26  U.  C.  B.  2i3. 

The  rule  is  diffi^rent  where  the  application  is  not  so  much 
in  the  nature  of  an  appeal  from  the  Judge's  order  as  a  sub- 
stantive application  for  relief  to  the  Courtj  Gihhons  v. 
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Spalding,  11  M.  &  W.  173  ;  Graham  et  al.  v.  Sandrinelliy 

16  M.  &  W.  191 ;  Pegler  et  al  v.  Hislo20,  1  Ex.  437 ;  Bulloch 
V.  Jenkins,  1  L.  M.  &  P.  653  ;  Cesarini  v.  Ronzani,  4  Jur.  N. 
S.  813  ;  Waddell  v.  Corbett,  26  U.  C.  R.  243. 

The  party  appealing  from  a  Judge's  order  must  apply  to 
the  Court  within  a  reasonable  time  after  the  making  of  the 
order:  Re  Glass  and  Springer,  18  C.  P.  419.  Two  ye&rs 
is  an  unreasonable  time :  Griffin  et  al.  v.  Bradley,  6  C.  B. 
722.  So  the  lapse  of  four  terms  :  Buffalo  and  Lake  Huron 
R.  W.  Co.  V.  Her}imingivay,  22  U.  C.  R.  562.  The  application 
should,  if  possible,  be  made  in  the  term  next  after  the  deci- 
sion appealed  against :  Orchard  v.  Moxsey,  2  E.  &;  B.  206  ; 
Collins  V.  Johnson,  16  C.  B.  588  ;  Crashe  v.  Smith,  4  C.  B. 
N.  S.  426 ;  Oldham  Building  and  Manufacturing  Co.  v. 
Hecdd,  3  H.  &  C.  132.  An  application  made  on  the  last 
day  of  the  succeeding  term,  returnable  on  the  first  day  of 
the  term  next  thereafter,  has  been  held  too  late :  Bank  of 
Montreal  v.  Hctrrison,  19  C.  P.  276.  But  this  rule  may 
be  relaxed  under  special  circumstances :  Baker  v.  Sayers, 

17  L.  T.  N.  S.  579. 

There  is  nothing  to  prevent  an  application  being  made 
to  a  Judge  to  rescind  his  own  order  when  made  ex  parte : 
Shaw  et  al.  v.  Nickerson,  7  U.  C.  541 ;  and  in  such  a 
case  it  is  not  improper  to  make  application  to  the  Judge 
before  applying  to  the  Court  by  way  of  appeal :  Day  v. 
Vinson,  9  L.  T.  N.  S.  654.  See  further,  Rennie  v.  Beres- 
ford,  3  D.  &  L.  467 ;  Ross  et  al.  v.  Grange,  4  P.  R.  180 ;  but 
in  one  case  it  was  held  that  such  an  application  to  the 
Judge  prevents  an  appeal  afterwards  to  the  Court :  Thomp- 
son et  al.  V.  Becke  a^.,  4  Q.  B.  759.  The  contrary  is  held, 
and  we  think  properly  held,  to  be  the  rule  in  this  Court : 
In  re  Allen,  31  U.  C.  R.  458. 

We  are  of  opinion  that  we  have  power  to  review  the 
decision  of  the  learned  Judge  who  made  the  order  for  the 
issue  of  the  writ  of  capias  ad  satisfaciendum,  but  we  are 
equally  of  opinion  that  his  decision  ought  not  to  be 
reversed. 

The  affidavit  on  which  he  made  the  order  discloses  a 
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^number  of  facts  and  circumstances  wliich  may  have  well 
satisfied  him,  and  do  satisfy  us,  that  the  defendant  had 
parted  with  his  property,  or  made  some  secret  or  fraudu- 
lent conveyance  thereof  in  order  to  prevent  its  being  taken 
in  execution. 

We  do  not  read  the  word  "  property  "  as  used  in  this  sec- 
tion as  meaning  real  estate  exclusively.  A  man  may  own 
personal  estate  and  part  with  the  same,  or  make  a  secret  or 
fraudulent  conveyance  thereof,  in  order  to  prevent  its 
being  taken  in  execution.  The  -enactment  is  for  the 
suppression  of  fraud  by  judgment  debtors,  and  should 
receive  such  a  liberal  interpretation  as  will  best  ensure  the 
fulfilment  .of  its  purpose.  Whether  the  property  be  money 
or  chattels,  a  debtor  may  part  with  the  same,  or  make  a 
secret  or  fraudulent  conveyance  thereof,  so  as  to  prevent 
its  being  taken  in  execution.  The  affidavit  shews  that 
before  June,  1877,  the  defendant  had  collected  large  sums 
of  money  for  the  plaintifi",  for  which  he  has  given  no 
.account.  It  also  shews  that  in  June,  1877,  the  defendant 
became  possessed  of  a  stock  in  trade  worth  about  $2,000. 
It  shews  that  of  this  he,  before  judgment,  disposed  of  about 
^1,700  worth,  and  received  about  $1,400.  Judgment  is 
obtained  against  him  in  October  following,  and  all  that  the 
sheriff*  can  realize  on  execution  against  his  goods  and 
chattels  is  $826.20.  It  is  sworn  that  he  has  no  other 
property,  real  or  personal,  subject  to  execution.  What  has 
become  of  the  difference  between  the  amount  realized  and 
the  amount  which,  under  ordinary  circumstances,  ought  to 
have  been  realized  ?  Looking  at  his  conduct,  after  being 
notified  not  to  collect  any  moneys  coming  to  the  plaintiff* 
his  conduct  in  refusing  to  pay  for  the  stock  wdiich  he  pur- 
chased from  the  plaintiff',  and  his  determination,  if  possible, 
by  litigation  to  defeat  the  plaintiff's  demand,  it  is  not  too 
much  to  infer  that  before  the  making  of  the  order  for  the 
issue  of  a  writ  of  ca.  sa.  he  had  parted  with  or  made  some 
secret  or  fi-audulent  conveyance  or  disposal  of  his  property 
to  prevent  it  being  taken  in  execution. 

The  facts  do  not  so  strongly  point  to  the  other  alterna- 
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tive,  that,  unless  apprehended,  he  was  immediately  about- 
to  quit  Canada  with  intent  to  defraud  his  creditors ;  but  if 
the  learned  Judge  who  made  the  order  drew  even  that^ 
conclusion  from  the  affidavit  we  should  not  feel  inclined 
to  quarrel  with  it. 

This  disposes  of  the  first  alternative  in  the  rule  nisi,  and' 
without  reference  to  the  question  whether  it  was  made  in 
time  or  not  ;  but  we  may  add  that  according  to  the  autho- 
rity of  Bank  of  Montreal  v.  Harrison,  19  C.  P.  276,  it  was 
not  made  in  sufficient  time. 

The  application  as  first  made  was  in  sufficient  time,  b.ut- 
that  was  only  for  the  discharge  of  the  defendant  from  cus- 
tody on  affidavits.  Such  an  application  is  inappropriate 
when  the  person  applying  is  in  custody  under  final  pro- 
cess. The  clause  of  the  Consol.  Stat.  U.  C.  ch.  22,  which 
authorizes  such  an  application,  only  applies  when  the 
arrest  is  under  a  writ  of  capias  or  mesne  process :  Bank 
of  Montreal  v.  Campbell,  2  U.  C.  L.  J.  N.  S.  18. 

This  being  the  application  which  was  made  to  the  Court 
in  the  first  instance,  and  not,  before  amendment,  being  in 
the  nature  of  an  appeal,  but  of  an  original  application,  the 
Court  refused  to  entertain  it,  sending  the  applicant,  if  he 
thought  himself  entitled  to  relief,  to  a  single  J udge  sitting 
for  the  Court,  or  a  Judge  in  Chambers.  When  he  got 
before  the  single  Judge  he  discovered  that  his  proper  appli- 
cation was  an  appeal,  and  obtained  leave  without  prejudice 
to  amend  his  rule  nisi  accordingly.  This  amendment  was 
not  made  till  long  after  the  expiration  of  Michaelmas  term. 
He  was  then  in  the  same  position  as  if  in  the  first  instance 
applying  for  the  rescission  of  the  Judge's  order  by  way  of 
appeal,  and  according  to  Bank  of  Montreal  v.  Harrison, 
19  C.  P.  276,  was  too  late  ;  but  as  there  is  some  room  for 
the  argument  that  there  are  "  special  circumstances "  in 
this  case  within  the  meaning  of  Baker  v.  Bayers,  17  L.  T.. 
N.  S.  579  ;  we  thought  it  better,  although  at  increased 
trouble  to  ourselves,  to  give  the  defendant  the  benefit  of 
the  doubt,  and  dispose  of  the  application  on  the  merits. 

The  rule  must  be  discharged,  and  as  the  general  and^ 
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almost  universal  rule  is,  that  when  an  application  against  a 
Judge's  order  is  discharged  it  is  discharged  with  costs,  and 
as  we  see  no  ground  for  making  an  exception  in  this  case, 
we,  following  the  general  rule,  discharge  the  rule  nisi  with. 
costs  :  See  HavjJdns  v.  Carr,  6  B.  &  S.  995. 

Rule  discharged. 


Gordon  v.  Adams. 

Counsel  fees — Right  of  action  for — Agreement. 

H.,  a  barrister  and  attorney,  agreed  with  D.  an  attorney,  to  render  J>, 
his  services  at  D.'s  office,  without  confining  himself  to  any  particular 
branch  of  the  business,  at  a  weekly  salary.  During  such  employment 
he  acted  as  counsel  at  the  hearing  of  two  Chancery  suits,  and  in  a 
common  law  suit,  and  some  arbitrations ;  and  after  his  employment 
had  been  terminated  by  D.  he  sued  him  for  the  counsel  fees  in  these 
matters. 

Held,  that  D.  was  not  liable,  the  presumption  being  that  the  services 
sued  for  were  performed  under  H.'s  employment. 

This  was  an  action  by  the  plaintiff,  as  assignee,  under  85 
Yic.  ch.  12,  of  one  J.  H.,  against  the  defendant  for  the 
following  claim : — 


Balance  of  counsel  fee,  jRo?)i7iso9i  V.  T/iomas   $15  00 

Counsel  fee  at  hearing,  9  hours,  Boyd  v.  Vivian. .  50  00 

"       "    re  arbitration,  Broiun  v.  Craig   55  00 

Clark  V.  Sarnia  Ry...  89  00 

"    Reynolds  Y.  Corner   10  00 

Balance  counsel  fee,  re  arbitration,  Stephenson  v. 

Alimon    10  00 

Counsel  fee,  Palmer  v.  Keays   26  00 


$255  00 

The  cause  was  tried  before  Gait,  J.,  without  a  jury,  at 
Toronto,  at  the  Winter  Assizes  of  1878. 
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It  appeared  that  J.  H.  was  a  barrister-at-law,  and  the 
'defendant  was  an  attorney-at-law  and  solicitor-in-chancery, 
but  not  a  barrister. 

In  May,  1874,  J.  H.  proposed  to  go  into  the  employ- 
ment of  the  defendant,  and  the  following  letter  shews  the 
terms  of  that  employment : — 

Sarnia,  May  21,  1874. 

My  Dear  Mr.  Adams. 

The  nature  of  my  proposal  was  as  follows  :  That  I 
should  render  you  my  services  at  the  office  without  con- 
fining myself  to  any  particular  branch  of  the  business, 
until  such  time  as  you  could  secure  a  suitable  student :  that 
I  should  receive  for  such  services  a  weekly  salary  of  say 
eight  dollars  :  that  either  party  might  put  an  end  to  the 
.arrangement  upon  giving  two  weeks'  notice. 

I  think  this  introduces  all  that  would  be  requisite 
between  us.    Subject  to  your  approval. 

Yours  truly.  J.  H. 

J.  Adams,  Esq. 

The  stipulated  salary  was  afterwards,  on  the  4th  of 
September,  1874,  increased  at  the  request  of  J.  H.  to  $10 
■a  week,  the  following  letter  being  the  request : 

^ARNiA,  August  27,  1874. 

My  Dear  Mr.  Adams. 

I  am  desirous  of  making  some  more  permanent  arrange- 
ment than  the  present  one,  which,  as  you  are  aware,  may 
be  terminated  by  either  of  us  in  a  week  or  a  fortnight. 
Have  you  any  objection  to  engaging  my  services  for  say 
six  months,  at  a  salary  of  ten  dollars  a  week  instead  of 
eight  ?  If  I  remain  here  I  shall  be  moving  into  the  town 
about  the  end  of  next  month,  and  I  should  have  to  pay  an 
increased  rent,  which  is  one  reason  for  my  asking  for  an. 
increase  ;  and  another  is  that  when  in  town  I  should  be 
able  to  give  more  of  my  time  at  the  office. 

Will  you  think  over  this  proposal  ?  I  do  not  require  an 
immediate  answer. 

Yours  truly,  J.  H. 

Joshua  Adams,  Esq. 

The  employment  continued  at  the  increased  salary,  which 
was  paid  every  week,  until  May,  1877,  when  the  defendant 
•dispensed  with  J.  H.'s  services  by  the  following  letter : — 
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Sarnia,  May  11,  1877. 

J.  H.,  Esq. 

Dear  Sir, — I  regret  to  say  that  the  practice  of  my  office 
has  so  fallen  off  that  it  is  absolutely  necessary  for  me  to 
reduce  my  office  expenses  to  the  lowest  point  possible,  and 
I  must  therefore  dispense  with  your  services  from  and  after 
the  25th  instant.  Please  accept  this  as  notice  to  that  effi^ct, 
and  to  terminate  the  existing  arrangement  between  us  as 
to  your  services  and  salary. 

I  am  very  sorry  indeed  to  be  obliged  to  take  this  step, 
but  I  cannot  avoid  it,  and  very  much  regret  the  necessity 
for  the  step. 

Yours  very  truly,  Joshua  Adams. 

It  appeared  that  Robinson  v.  Thomas  was  a  Chancery 
suit,  tried  at  the  Autumn  Chancery  sittings  of  1 876.  The 
$15  charged  was  the  balance  of  H.'s  counsel  fee  at  the  hear- 
ring,  having  been  paid  $15  after  the  hearing.  Boyd  v. 
Vivian  was  also  a  Chancery  suit  tried  at  the  same  sittings. 
The  amount  charged  was  for  H.'s  counsel  fee  at  the  hearing. 
Clark  and  Sarnia  R.  W.  Co.  was  an  arbitration,  and  the 
amount  charged  was  for  attendance  as  counsel  at  the  arbi- 
tration. Reynolds  v.  Corner  was  a  Superior  Court  suit,  and 
the  amount  charged  was  for  the  counsel  fee  at  the  trial. 
Brown  v.  Craig  was  an  arbitration  in  December,  1876,  and 
the  amount  charged  was  for  counsel  fee  at  the  arbitra- 
tion. Stephenson  v.  Alimon  was  also  an  arbitration  at 
Petrolia,  and  the  fee  charged  was  the  balance  of  his  counsel 
fee  for  attendance  at  the  arbitration.  Palmer  v.  Keays 
was  also  an  arbitration,  and  the  amount  charged  was  for 
attendance  at  the  arbitration. 

There  was  no  evidence  of  any  express  retainer  of  J.  H, 
as  counsel  in 'any  of  the  cases,  and  there  was  no  other 
agreement  than  that  contained  in  the  letters  :  that  although 
the  services  were  all  performed  during  the  time  that  J.  H. 
was  in  the  defendant's  office,  no  charge  was  made  until  a 
few  days  after  his  services  were  dispensed  with.  It  also 
appeared  that  defendant  had  paid  J.  H.  his  weekly  salary  as 
it  was  payable,  and  had  over  paid  him  on  this  account  ^^tO. 

The  assignment  by  J.  H.  to  the  plaintiff  was  under 
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seal,  and  dated  30th  of  September,  1878,  and  stated  that 
J.  H.,  "in  consideration  of  my  indebtedness  to  Leslie 
Gordon,  of  the  village  of  Cooksville,  Esquire,  do  hereby 
assign  and  transfer  to  him  and  his  assigns  all  my  claim  and 
interest  in  and  to  the  sum  of  two  hundred  and  fifty  dollars 
due  to  me  by  Mr.  Joshua  Adams,  of  the  town  of  Sarnia, 
.  attorney-at-law." 

It  appeared  that  the  amount  for  which  J.  H.  was  in- 
debted to  the  plaintiff  was  $150,  and  he  directed  the 
plaintiff  to  pay  the  balance  to  one  Flintoft  for  rent  due  to 
him  by  J.  H.,  w^hich  the  plaintiff  agreed  to  do. 

For  the  defendant  it  was  objected  that  no  action  could 
1)6  maintained  for  counsel  fees :  that  a  cause  of  action  for 
<30unsel  fees  did  not  arise  out  of  contract,  and  was  there- 
fore not  assignable  at  law  :  that  the  plaintiff  did  not  repre- 
sent the  beneficial  interest  in  the  chose  in  action,  and  could 
not  therefore  recover,  at  all  events  as  to  the  part  which  was 
payable  to  Flintoft :  that  all  the  items  which  were  set  out 
were  not  included  in  the  assignment ;  and  that  under  the 
.agreement  which  had  been  proved  the  plaintiff  was  not 
entitled  to  recover. 

-  The  learned  Judge  found  as  follows  : — 

"  Subject  to  the  defendant's  objection  with  reference 
to  an  action  for  counsel  fees  not  being  maintainable,  and 
which  for  the  present  I  overrule,  1  find  a  verdict  for  the 
plaintiff  for  the  first  item  of  $15  for  counsel  lee  in  Robinson 
V.  Thomas  ;  for  $50  in  the  case  of  Boyd  v.  Vivian ;  for  $55 
in  the  matter  of  the  arbitration  of  Brown  v.  Craig ;  for  $10 
for  counsel  fee  in  Reynolds  v.  Corner.  I  disallow  the  $10 
for  attendance  at  Petrolia,  because  Mr.  Adams  paid  the 
expenses  there.  I  allow  the  counsel  fee  in  Palmer  v. 
Keays,  $26.  I  deduct  ?40,  the  balance  of  Mr.  Adams's 
account.  I  enter  a  verdict  for  the  plaintiff  for  $116,  and 
reserve  leave  to  the  plaintiff  to  move  to  increase  the  verdict 
by  $99,  if  the  Court  think  the  attendance  before  the  arbi- 
trators can  fairly  be  construed  as  outside  the  agreement 
between  the  parties.    I  reserve  the  question  of  costs." 

In  this  term,  February  7, 1878,  cross  rules  were  obtained. 
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J.  K.  Kerr,  Q.O.,  obtained  a  rule  nisi,  under  the  Law 
Eeform  Act,  to  set  aside  the  verdict  for  the  plaintiff,  and  to 
«enter  a  verdict  for  the  defendant. 

Beaty,  Q.C.,  obtained  a  rule  nisi  to  increase  the  verdict  for 
the  plaintiff  by  $99. 

During  the  same  term,  February  20,  1878,  Beaty,  Q.C., 
shewed  cause  to  the  defendant's  rule  and  supported  the 
plaintiff's.  He  referred  to  McDougall  v.  Campbell,  41  U. 
C.  K  332;  Potter  v.  Rankin,  L.  K  5  C.  P.  135;  Haivldns 
v.  Righy,  8  C.  B.  N.  S.  271 ;  Russell  on  Awards,  5th  ed.,  685  ; 
Wood  V.  McAlpine,  1  App.  234 ;  Postmaster- General  v. 
Robertson,  41  U.  C.  R.  374 ;  Re  Hall,  2  Jur.  N.  S.  1076 ; 
Miller  v.  McCarthy,  27  C.  P.  147 ;  Daiuson  v.  Graham,  41 
U.  C.  R.  53 ;  Hoivell  v.  McFarland,  2  App.  31. 

J.  K.  Kerr,  Q.C.,  contra,  referred  to  Miller  v.  McCarthy, 
27  C.  P.  147 ;  Rostraiuser  v.  Robinson,  23  C.  P.  360 ; 
Wood  v.  McAlpine,  1  App.  234. 

March  15,  1878.  Armour,  J. — It  is  not  shewn  that 
there  ever  was  any  express  contract  by  the  defendant  to 
pay  J.  H.  the  counsel  fees  claimed,  and  the  contract  to 
pay  them,  if  any  exist,  i  s  by  implication  only. 

I  do  not  think  that  any  such  implication  arises.  The 
services  sued  for  were  all  performed  during  the  contract  of 
employment,  and  while  J.  H  was  receiving  a  weekly 
salary  covering  and  including  the  very  time  during  which 
he  perlormed  them.  The  presumption  therefore  is,  that 
they  were  performed  under  the  express  contract  of  employ- 
ment, and  not  outside  of  it. 

The  fact  that,  although  J.  H.  was  receiving  his  salary 
weekly,  and  the  fees  for  these  services,  if  payable  to  him, 
must  have  been  an  object  to  him,  he  never  made  any  claim 
for  them  till  after  his  services  were  dispensed  with,  is  to 
me  cogent  evidence  that  at  the  time  he  performed  the 
services  he  understood,  as  the  defendant  did,  that  he  was 
performing  them  under  his  contract  of  employment. 

If  any  implication  did  arise  that  J.  H.  was  to  be  paid 
for  these  services,  I  should  have  great  difficulty  in  holding 


208      queen's  bench,  Hilary  term,  4i  vie,  i878. 

that  such  implication  was  that  he  should  be  paid  by  the- 
attorney,  and  not  by  the  client:  Miller  v.  McCarthy,  27 
C.  P.  147 ;  Mostyn  v.  Mostyn,  L.  R.  5.  Ch.  457. 

A  serious  objection  was  also  raised  to  the  plaintiff's 
recovery  on  the  ground  that,  although  possessing  a  bene- 
ficial interest  in  the  claim  sued 'for  at  the  time  of  action 
brought,  he  did  not  possess  the  whole  beneficial  interest ; 
but  in  the  view  I  have  taken  on  the  evidence  it  is  unneces- 
sary to  decide  this  :  Hostrawser  v.  Robinson,  23  C.  P.  350. 

The  question  as  to  the  right  to  sue  for  counsel  fees  being 
before  the  Court  of  Appeal  for  decision,  I  say  nothing 
about  it,,  but  my  silence  is  not  to  be  construed  as  an  assent 
to  the  proposition  that  they  can  be  sued  for. 

The  defendant's  rule  to  enter  a  verdict  for  him  should  be 
made  absolute,  and  the  plaintifi*'s  rule  discharged. 

Harrison,  C.  J.,  and  Wilson,  J.,  concurred. 


Rules  accordingly^ 
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Gray  et  al.  v.  Schooley. 

Contract — Conditions  precedent —  Vessel — Depth  of  water. 

Where  it  was  agreed  that  defendant  was  to  send  his  vessel  to  Kincardine 
to  load  a  cargo  of  salt  for  the  plaintiffs,  provided  they  would  furnish  a 
full  cargo,  at  a  stated  price,  or  would  guarantee  ll^  feet  of  water 
in  the  harbour.  Held^  that  the  stipulations  as  to  a  full  cargo, 
and  as  to  the  depth  of  water  were  conditions  precedent  to  the  perlorm- 
ance  of  the  contract,  and  not  merely  collateral  or  independent  stipula- 
tions ;  and  that,  as  there  was  not  the  depth  of  water  guaranteed,  nor 
such  depth  of  water  as  would  permit  the  defendant  to  load  a  full  cargo, 
the  defendant  was  not  liable  for  not  taking  the  plaintiffs'  salt. 

This  was  an  action  for  breach  of  contract  in  not  carrying 
a  cargo  of  salt  for  the  plaintiffs  from  Kincardine  to  Chicago. 

The  cause  was  tried  before  Gait,  J.,  without  a  jury,  at 
Walkerton,  at  the  Spring  Assizes  of  1877. 

It  appeared  that  on  the  18th  of  November,  1875,  one 
H.  T.  Hurdon,  on  behalf  of  the  plaintiffs,  telegraphed  to 
the  defendant  at  Welland :  "  Quote  lowest  price  for  cargo 
bulk  salt  Chicago,  Lady  Dufferin."  To  which  defendant 
on  the  same  day  replied  :  "  If  you  can  give  full  cargo, 
eighty  cents,  free  of  handling."  On  the  same  day  Hurdon 
again  telegraphed  the  defendant : ,  I  accept  your  offer, 
Lady  Dufferin,  (80)  eighty  cents  American  currency,  free  of 
handling.  Answer." 

The  defendant  on  the  same  day  replied  :  "  All  right ; 
may  expect  her  next  week,  perhaps  fore  part.  Have  you 
another  load  ? " 

On  the  11th  of  November,  Hurdon  telegraphed:  "  I  can 
get  you  another  cargo  salt  Chicago." 

On  November  16th,  the  defendant  telegraphed  Hurdon  : 
"  Captain  of  Dufferin  says  could  not  get  out  of  Kincardine 
with  only  five  twenty-five  (525)  tons  last  trip  up.  Not 
water  enough  for  full  cargo.  Can't  send  Dufferin  unless 
you  guarantee  eleven  and  one-half  (11  J)  feet  water." 

On  November  17th,  Hurdon  replied  :  "  Send  Dufferin. 
Vessels  do  load  here  to  eleven  six.  Tell  when  she  leaves." 
The  defendant  on  the  same  day  replied :  "  You  don't  guar- 
antee water  enough  in  channel  for  full  cargo  for  Differing 
therefore  can't  send  her."  To  this  Hurdon  replied  :  "  I  did 
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guarantee  eleven  and  half  (11  J)  feet  water.  Last  cargo 
salt  left  here  drawing  twelve.    Send  Dufferin  at  once." 

On  November  19th,  Hurdon  again  telegraphed :  "  Has 
Dufferin  left,"  &c.,  to  which  the  defendant  on  the  same 
day  replied :  "  Wind  hard  down  the  lake.  Will  strip 
Dufferin." 

On  November  20th,  Hurdon  telegraphed :  "  We  hold  you 
to  your  charter  November  10th,  and  look  to  you  for  dam- 
ages in  case  of  default." 

On  the  same  day  defendant  answered :  "  As  you  would 
not  guarantee  eleven  and  half  (11  J)  feet  water,  I  have 
closed  charter  with  Rightmeyer." 

On  the  23rd  November,  Hurdon  then  telegraphed :  "  We 
are  bound  to  deliver  under  contract.  Have  relied  on  your 
charter  of  November  tenth  (10th),  which  we  will  hold  you 
to.  If  you  had  asked  more,  would  have  given  it.  Must 
have  Dufferin,  even  if  obliged  to  pay  more  than  our 
charter." 

The  defendant  then  telegraphed :  "  T  chartered  on  con- 
dition of  full  cargo.  You  refused  to  guarantee  water 
enough,  and  Captain  Miner  says  positive  could  not  get  out 
with  full  cargo,  and  I  told  him  to  strip,  and  notified  you  to 
that  effect.  Rightmeyer  afterwards  made  proposition,  which 
I  finally  accepted." 

On  November  24th  the  Dufferin  arrived  at  Kincardine, 
when  Hurdon,  by  his  attorney,  served  the  captain  with  a 
written  notice  requiring  him  to  take  a  cargo  under  the 
contract  of  the  10th  of  November,  and  in  accordance  with 
the  subsequent  telegrams ;  and  in  default,  he  would  hold 
him  and  the  defendant  responsible  for  any  loss  or  damage. 

The  captain,  notwithstanding  this  notice,  took  a  cargo 
for  Rightmeyer,  consisting  of  482  tons.  > 

The  defendant  contended  that  there  was  not  sufficient 
water  to  enable  the  vessel  to  take  a  full  cargo,  and  therefore 
he  was  not  bound  to  carry  out  the  contract. 

The  additional  facts,  so  far  as  material,  appear  in  the 
finding  of  the  learned  Judge  at  the  trial. 

The  finding  of  the  learned  J udge  was  as  follows  : — 
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1.  That  there  was  a  concluded  agreement  between  the 
parties,  as  shewn  by  the  telegrams  of  the  10th  of  Novem- 
ber, 1875,  that  the  defendant  would  send  his  vessel  to 
Kincardine  to  load  a  cargo  of  salt  for  the  plaintiff,  provided 
they  could  furnish  a  full  cargo  at  the  price  of  eighty  cents, 
free  of  handling.  2.  I  find  that  this  agreement  was  sub- 
sequently modified  by  both  parties,  as  shewn  by  the  tele- 
grams of  the  16th  of  November  and  17th  of  November, 
and  the  plaintiffs  guaranteed  that  there  was  11 J  feet  of 
water  in  Kincardine  harbour.  3.  I  find  that  after  the 
correspondence  of  the  17th  of  November  the  defendant 
did,  without  communication  to  the  plaintiffs,  direct  his 
captain  to  lay  up  the  vessel.  4.  I  find  that  subsequently 
to  this  direction  the  defendant  sent  his  vessel  to  Kincar- 
dine and  took  a  cargo  of  salt  for  another  party  than  the 
plaintiffs,  which  cargo  consisted  of  only  482  tons.  5.  I 
find  that  the  carrying  capacity  of  the  Dufferin  was  700 
tons.  6.  I  find  that  there  was  not  a  depth  of  water  to  the 
extent  of  11 J  feet.  7.  I  find  that  the  defendant  or  his 
captain  refused  to  carry  any  of  the  salt  for  the  plaintiffs. 
8.  I  find  that  the  quantity  of  salt  belonging  to  the  plaintiffs 
was  600  tons. 

"  Upon  the  above  findings,  I  am  of  opinion  that  the 
defendant  was  guilty  of  a  breach  of  contract  in  not  sending 
his  vessel :  that  it  was  his  duty  to  have  sent  her,  and  if  on 
her  arrival  it  was  found  that  owing  to  any  cause  for  which 
the  plaintiffs  were  responsible  a  full  cargo  could  not  have 
been  taken  on  board,  he  might  have  claimed  against  them 
the  price  of  carrying  a  full  cargo. 

"I  therefore  find  a  verdict  for  the  plaintiffs  for  $350. 
I  reserve  leave  to  the  defendant  to  move  to  enter  a  verdict 
for  him,  if  the  Court  shall  be  of  opinion  that,  owing  to  there 
not  being  eleven  and  a  half  feet  of  water  in  the  harbour,  the 
defendant  was  justified  in  refusing  to  send  his  vessel  to 
carry  the  salt  of  the  plaintiffs.  The  evidence  satisfies  me 
that  there  was  not  that  depth  of  water, 

"  The  verdict  will  therefore  be  for  the  plaintiffs,  with 
$350  damages." 
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In  Michaelmas  term,  November  20, 1877,  Robinson,  Q.G.r 
obtained  a  rule  nisi  to  set  aside  the  verdict  for  the  plain- 
tiffs, and  to  enter  a  verdict  for  the  defendant. 

In  this  term,  February  18,  1878,  Bethune,  Q.C.,  shewed 
cause. 

Robinson,  Q.C.,  contra. 

March  15,  1878.  Armour,  J. — The  findings  of  the 
learned  Judge  on  the  questions  of  fact  in  this  case  are  not 
found  fault  with  by  either  party,  and  upon  these  findings- 
the  defendant  is,  in  my  opinion,  entitled  to  a  verdict. 

In  Callonel  v.  Briggs,  1  Salk.  118,  Holt,  C.  J.,  says- 
"  Though  there  be  mutual  promises,  yet  if  one  thing  be 
the  consideration  of  the  other,  there  a  performance  is  neces- 
sary to  be  averred." 

In  Boone  v.  Uyre,  1  H.  Bl.  273  note.  Lord  Mansfield  says  i 
"  Where  mutual  covenants  go  to  the  whole  of  the  con- 
sideration on  both  sides,  they  are  mutual  conditions,  the 
one  precedent  to  the  other." 

In  Campbell  v.  Jones,  6  T.  R.  570,  Lord  Kenyon  says,  at 
p.  571 :  "  Whether  these  kinds  of  covenants  be  or  be  nof^ 
independent  of  each  other  must  certainly  depend  on  the 
good  sense  of  the  case.  If  one  thing  is  to  be  done  by  a 
plaintiff  before  his  right  of  action  accrues  on  the  defen- 
dant's covenant,  it  should  be  averred  in  the  declaration, 
that  that  thing  was  done." 

In  Ritchie  v.  Atkinson,  10  East  295,  Lord  EllenborougK 
says,  at  p.  307  :  It  "  depends  not  on  any  formal  arrange- 
ment of  the  words,  but  on  the  reason  and  sense  of  the 
thing  *  *  whether  of  two  things  reciprocally  stipu- 
lated to  be  done,  the  performance  of  the  one  does  in  sense 
and  reason  depend  upon  the  performance  of  the  other." 

In  Stavers  v.  Curling,  3  Bing.  N.  C.  355,  Tindal,  C.  J.,, 
says,  at  p.  868 :  "  The  rule  has  been  established  by  a  long 
series  of  decisions  in  modern  times,  that  the  question 
whether  covenants  are  to  be  held  dependent  on  or  indepen- 
dent of  each  other,  is  to  be  determined  by  the  intention 
and  meaning  of  the  parties  as  it  appears  on  the  instrument,. 
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:and  by  the  application  of  common  sense  to  each  particular 
case;  to  which  intention,  when  once  discovered,  all  technical 
forms  of  expression  must  give  way." 

See  also  Abbott  on  Shipping,  lltli  ed.,  221 ;  Hoare  v. 
Rennie,  5  H.  &  N.  19  ;  Bradford  v.  Williams,  L.  K.  7 
Ex.  259. 

The  stipulation  by  the  plaintiffs  in  the  contract,  evidenced 
by  the  telegrams  of  the  10th  of  November,  for  a  full  cargo, 
and  the  stipulation  in  that  contract  as  subsequently  modi- 
fied for  eleven  feet  and  six  inches  of  water  in  the  harbour, 
were  not  merely  collateral  or  independent  stipulations,  but 
were  stipulations  which  formed  part,  and  an  essential  part, 
of  the  consideration  for  the  defendant's  promise,  and  went 
to  the  very  root  of  the  contract,  and  were  conditions 
precedent. 

If  a  man  contracts  to  do  an  act  in  consideration  that 
another  has  contracted  to  do  certain  things  on  his  part,  and 
it  should  turn  out  before  anything  is  done  under  the  con- 
tract that  the  latter  is  unable  to  do  what  he  has  engaged 
to  do,  the  contract  is  at  an  end :  Chanter  v.  Leese,  4  M.  & 
W.  295. 

In  my  opinion  the  rule  should  to  be  absolute  to  enter  a 
verdict  for  the  defendant. 

I  refer  also  to  Ollive  v.  Booker,  1  Ex.  416  ;  Oliver  v. 
Fielden,  4  Ex.  135;  Tully  v.  Hoiuling,  L.  R.  2  Q.  B.  D. 
182 ;  Morris  v.  Levison,  L.  R  1  C.  P.  D.  155 ;  Jones  v. 
Jlolm,  L.  E.  2  Ex.  385. 

Harrison,  C.  J.,  and  Wilson,  J.,  concurred. 


Rule  absolute. 
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McCracken  et  al.  v.  Warnock. 

Ejectment — Description  of  land — Possession  —Statute  of  Limitations. 

In  a  deed  under  which  defendant  claimed  in  ejectment  the  description, 
was  "  The  east  side  of  the  southerly  part  of  lot  24,  containing  ninety- 
acres." 

Held,  that  this  was  a  good  description  of  the  east  ninety  acres  of  the 
southerly  part  of  the  lot,  and  that  it  sufficiently  appeared  what  the- 
southerly  part  was,  for  the  patent  from  the  Crown  was  for  the  rear  or 
southerly  parts  of  lots  23  and  24  described  by  metes  and  bounds,  and' 
the  deed  to  the  defendant's  grantor  referred  to  the  patent. 

Held  also,  that  there  was  sufficient  evidence  of  possession  of  the  land  by 
the  defendant  and  those  through  whom  he  claimed  to  give  a  good  title 
under  the  statute,  and  this  although  the  possession  of  a  portion  thereof 
had  been  that  of  the  owner  of  the  adjoining  lot  25  under  the  mistake 
that  it  was  part  of  his  lot,  for  on  its  being  ascertained  by  a  survey  to  be 
part  of  lot  24,  it  was  immediately  given  up  to  the  owner  thereof,  to 
whom  the  owner  of  lot  25  also  subsequently  conveyed  it. 

Ejectment  for  115  acres,  composed  of  part  of  the  rear 
or  southerly  part  of  lot  No.  24  in  the  1st  concession 
(Ottawa  front)  of  the  township  of  Gloucester,  describing^ 
the  limits  particularly. 

The  defendant  appeared  and  defended  for  the  whole. 

The  plaintiffs  claimed  title  as  heirs-at-law  of  James- 
McCracken,  who  claimed  title  under  and  by  virtue  of  a 
deed  from  one  Paul  Glassford,  dated  the  31st  of  August,. 
1844. 

The  defendant  William  Warnock,  besides  denying  the 
plaintiffs'  title,  claimed  title  in  himself  by  deed  from  Donald 
McLaughlin,  of  that  part  of  the  lands  at  the  west  limit  of" 
the  lot,  two  chains  and  one-half  a  link  in  width,  and 
extending  alonoj  the  whole  of  the  west  side  of  the  lot,  and 
containing  about  fifteen  acres  of  land.  And  all  the  residue 
of  the  land  sued  for,  he  claimed  by  deed  from  James 
Warnock. 

He  also  claimed  title  to  the  whole  land  by  possession  iui 
himself,  and  of  those  from  whom  he  claimed. 

The  cause  was  tried  at  Ottawa,  at  the  last  Fall  Assizes,, 
before  Burton,  J.  A.,  without  a  jury. 

The  question  was  one  of  survey  and  boundary  chiefly. 

The  parcel  of  land  comprising  the  rear  part  of  the  lot.^ 
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was  a  parallelogram  of  20  chains  82  links  by  70  chains  39 
links. 

At  the  north-east  corner  of  it,  a  parcel  of  10  chains  by 
80  chains,  containing  30  acres,  was  not  in  question. 

The  lots  when  settled  upon  were  occupied  not  according- 
to  their  true  lines.  In  1860  a  correct  survey  was  made 
and  it  was  found  that  the  westerly  lots  had  encroached 
easterly,  that  is,  25  upon  24,  and  24  upon  23,  about  as 
much  as  eight  chains,  making  a  difference  in  quantity  of 
about  50  acres,  and  the  lines  were  shifted  accordingly. 

The  plaintiffs  proved  their  paper  title,  and  the  learned 
Judge  held  there  had  been  no  title  acquired  against  the 
plaintiffs  by  length  of  possession,  and  he  gave  a  verdict  for 
the  plaintiffs  for  the  whole  of  the  land. 

The  plaintiffs'  paper  title  was  the  grant  from  the  Crown 
to  Eleanor,  the  wife  of  William  Abrams,  of  the  rear  or 
southerly  parts  of  lots  23  and  24,  in  the  1st  concession  of 
the  said  township,  containing  200  acres,  more  or  less,  dated 
the  13th  of  March,  1828. 

A  deed  proved  by  sworn  copy,  and  by  certified  copy  of 
memorial,  and  by  the  evidence  of  William  Abrams,  dated 
the  20  th  of  October,  1840,  from  William  Abrams  and 
Eleanor,  his  wife,  to  Paul  Glassford,  of  the  said  land  so 
granted  by  the  Crown. 

Deed,  dated  31st  of  August,  1844,  from  Paul  Glassford 
to  James  McCracken,  of  the  rear  or  south  half  of  lot  24  in 
the  1st  concession  of  Gloucester,  containino-  200  acres,  more 
or  less. 

The  plaintiffs'  heirship  to  their  father,  who  died  intestate 
about  sixteen  years  ago,  was  then  proved. 

The  defendant's  paper  title  was  as  follows : 

Deed,  dated  27th  of  April,  1843,  from  Paul  Glassford  to 
"Robert  Mosgrove,  "  of  the  east  side  of  the  southerly  part 
of  lot  No.  24  in  the  first  concession  Ottawa  front,  con- 
taining by  admeasurement  ninety  acres." 

Deed,  dated  30th  of  April,  1859,  from  Robert  Mosgrove, 
and  his  wife  for  dower,  to  James  Warnock,  "  that  part  of 
land  containing  90  acres,  being  composed  of  the  east  side 
of  the  southerly  part  of,"  &c.,  as  in  the  previous  deed. 


216 


queen's  bench,  HILARY  TERM,  41  VIC,  1878. 


Deed,  dated  29 th  of  Januaiy,  1873,  from  James  War- 
nock,  arid  wife  as  to  dower,  to  W.  Warnock,  of  a  strip 
along  the  west  side  of  the  15  acres  of  1  chain  55  links  in 
width  ;  and  also  of  the  90  acres,  described  exactly  as  in  the 
t  wo  previous  deeds. 

Deed,  dated  the  1st  of  April,  1872,  from  James  War- 
nock, and  wife  as  to  dower,  to  William  Warnock,  of  the 
before  mentioned  fifteen  acres. 

Deed,  dated  the  1st  of  April,  1872,  from  Donald  Mc- 
Laughlin, and  wife  as  to  dower,  to  William  Warnock,  the 
said  fifteen  acres. 

William  Mosgrove  said  :  Donald  McLaughlin  owned  the 
east  half  of  the  rear  part  of  lot  25,  and  his  (witness's) 
father,  Eobert  Mosgrove,  owned  the  90  acres  of  the  rear 
part  of  lot  24  up  to  McLaughlin's  line,  and  was  in  posses- 
sion of  the  same,  and  he  thought  it  went  up  to  Egleson's 
at  the  north :  that  would  be  to  the  north  limit  of  the  rear 
part  of  lot  24.  The  thirty  acres  at  the  northeast  corner  of 
the  lot  were  then  in  possession  of  one  Carson.  The  wit- 
ness's father  got  his  deed  from  a  man  of  the  name  of 
Douglas.  He  was  then  in  possession  on  behalf  of  the 
witness's  father.  That  was  in  1843.  His  father  held  the 
property  up  to  1856.  He  also  said,  McCracken  conveyed 
in  1853  to  my  father,  and  immediately  after  that  Douglas 
went  into  possession.  At  that  time  Paul  Glassford  was 
residing  on  a  part  of  lot  24  further  north.  *  *  There  is 
a  blank  in  my  memory  as  regards  that  property  from  1843 
down  to  1852  *  *  My  father  lived  between  those 
years,  not  on  the  property  but  in  Ottawa,  then  Bytown  * 

*  My  father  bought  the  land  from  Glassford,  not  from 
Douglas.  Douglas  was  the  man  that  went  there  for  my 
father  as  a  tenant.  *  *  We  lived  a  short  time  on  lot 
26,  the  other  lot  my  father  bought ;  w^e  lived  in  the  city 
prior  to  1856.    I  believe  that  prior  to  that  it  was  vacant. 

*  *  I  think  Douglas  had  cleared  two  acres  in  1843.  I 
know  of  no  other  clearing.  I  believe  Douglas  built  a  house 
on  the  property,  and  that  he  went  in  as  tenant  immedi- 
ately after  the  purchase  of  the  property.    I  am  not  aware 
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»of  anybody  living  on  the  property  after  Douglas  left  it. 
It  was  vacant,  except  that  my  father  was  in  the  habit  of 
taking  wood  off  it  for  the  house.  There  was  no  fence  in 
1843.  So  far  as  I  know  the  clearance  made  by  Douglas 
may  have  been  on  lot  25  and  not  on  lot  24  at  all.  In 
1853  my  father  bought  lot  2G,  which  brought  us  out  to 
live  there. 

Donald  McLaughlin  said :  I  lived  in  that  neighbourhood 
eighteen  years.  Went  on  to  lot  25  in  1855,  on  the  west  of 
the  land  in  dispute.  My  land  was  alongside  of  Mosgrove's 
land,  from  the  concession  line  up  higher  than  Warnock's 
land.  Mosgrove  was  in  possession  of  what  is  now  called 
the  Warnock  land  at  that  time.  Our  holdings  met.  There 
was  a  fence  between  us  the  whole  way.  Mosgrove  went 
up  as  far  as  Egleson's  on  the  west  side  of  lot  24.  There 
was  a  fence  between  him  and  Egleson  at  that  time  on  the 
north  side.  There  was  a  log  fence  on  the  south  when 
I  went  there,  half  way  east.  The  east  side  of  the  lot  was 
marked,  but  not  fenced.  There  was  a  large  clearing  on  it 
in  1855.  There  was  a  strip  about  eight  chains  of  a  clearing 
on  the  concession  on  the  west  side,  extending  as  far  back 
as  Egleson's.  There  would  be  between  fifty  and  sixty 
acres  in  that  clearino^.  In  the  other  clearino^  there  would 
be  about  thirty  acres  more.  The  latter  clearance  was  south 
of  Carson's  land.  What  we  occupied  of  lot  25  we  occupied 
up  to  the  time  the  meridian  line  was  run  in  1859  or  1860 
by  Cromwell.  At  that  time  James  Warnock  claimed  the 
land  that  Mosgrove  owned,  and  I  rented  from  Warnock. 
He  got  possession  of  the  land  from  Mosgrove.  When  the  line 
was  run  they  moved  me  over  eight  chains.  It  was  lot  24  I 
had  cultivated  and  worked  on  more  than  on  lot  25.  War- 
nock owned  only  the  east  half  of  lot  25.  Lot  24  then  took 
between  50  and  60  acres  of  what  had  been  supposed  to  be 
lot  25.  After  Mosgrove  got  possession  I  did  not  have  any- 
thing to  do  with  what  was  considered  then  his  land. 
James  Warnock  occupied  it  after  Mosgrove.  I  was  tenant 
of  the  whole  of  the  land  after  that.  I  paid  the  taxes.  I 
.held  over  as  far  as  23,  and  as  far  up  as  Egleson's.  *  * 
28 — VOL.  XLIII  u.c.R. 
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I  held  all  the  land  under  James  Warnock  up  to  five  year». 
ago,  in  April,  1872,  when  I  sold  to  William  Warnock. 
James  sold  to  William  Warnock  at  the  same  time,  and  he 
has  been  in  possession  ever  since.  I  leased  the  land  from 
James  Warnock  when  the  meridian  line  was  run.^  I  occu- 
pied a  good  part  of  it  before,  and  then  I  occupied  the  rest 
of  it.  According  to  that  survey  the  surveyor  made  out  it' 
was  lot  25  {qu.  24)  I  occupied,  thinking  a  part  of  it  was 
my  own  land.  I  did  not  occupy  it  for  James  Warnock.  I 
supposed  it  was  my  own.  Warnock  had  the  best  part  of 
lot  24  in  1861.  I  had  nothing  to  do  with  lot  24,, 

excepting  as  to  the  fifteen  acres.  Previous  to  the  survey 
I  occupied  the  twenty-five  acres  at  the  west  of  lot  24  for 
myself,  claiming  it  for  myself.  *  *  The  only  clearance 
there  was  on  lot  24,  was  the  land  which  I  occupied  as  my 
own,  claiming  it  as  a  part  of  lot  25  until  the  survey  of  I860.. 
That  is  part  of  what  I  supposed  I  purchased  when  I  pur- 
chased lot  25.  It  had  been  occupied  by  the  party  who  had 
the  land  before  me.  I  got  it  from  him,  and  I  claimed  it  as- 
part  of  lot  25  until  the  survey.  Mosgrove  had  no  clearance 
on  lot  24  on  the  concession  road.  There  were  between 
forty  and  fifty  acres  cleared  on  lot  24  before  Warnock  or  I 
had  anything  to  do  with  it.  *  ^  Carson  on  the  east  of 
Mosgrove  came  in  upon  him,  that  is  on  lot  24,  eight  chains.- 
*  *  I  sold  to  William  Warnock  100  acres,  more  or  less, 
of  lot  25. 

John  W.  McGwire  said :  he  had  lived  on  the  second  con- 
cession, to  the  south  of  this  lot,  since  1846  ;  has  known 
this  property  since  1839.  "  I  lived  on  the  east  side  of  lot  25. 
I  understood  Mr.  Yielding  succeeded  Mr.  Waddell,  and  Mr. 
McLaughlin  succeeded  him.  Waddell  was  in  possession  of 
part  of  lot  25  in  1839,  there  was  a  fence  between  lotS' 
25  and  24.  The  part  of  lot  24  in  question  was  formerly  held 
by  Mosgrove.  Glassford  had  it  before  him,  and  Douglas 
had  a  portion  of  it.  *  *  *  Mosgrove  made  a  clearing 
up  along  the  old  line,  between  lots  23  and  24,  about  1859, 
There  was  forty-five  acres  cleared  by  Mosgrove,  Douglas,, 
and  others.    I  call  Douglas  the  man." 
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James  Britton  said :  he  had  been  about  there  since  1857. 
Glassford  occupied  a  part  of  lot  24.  He  left  it  twenty  years 
ago.  "  No  person  that  I  know  of  has  been  occupying  the 
rear  of  lot  24.  I  heard  Mosgrove  occupied  it.  He  did  a 
little  on  it.  He  took  his  firewood  off  it  four  or  five  years 
after  1857.  Except  that,  I  never  knew  him  doing  anything 
with  the  property.  He  has  not  had  a  tenant  on  it  since 
1857.    He  was  understood  to  claim  it." 

James  Warnock  said  :  "  I  got  a  deed  from  Mosgrove,  on 
the  80th  of  April,  1859.  After  I  got  it  I  went  into  pos- 
session of  the  rear  part  of  lot  24.  McLaughlin  lived  on  the 
west  side  of  the  lot.  There  was  a  fence  then  between  us,, 
part  of  the  way,  and  running  to  the  concession  line.  Part 
of  the  concession  line  was  not  fenced.  On  the  east  side 
there  was  a  fence  between  me  and  Carson,  which  ran  a- 
good  way  to  the  south  of  the  thirty  acres.  I  rented  it  tO' 
Mr.  McLaughlin,  and  he  cropped  it  the  first  year.  He 
occupied  it  under  me  until  I  sold  it  to  my  brother  in  1873' 
and  he  has  been  in  possession  since  then.  The  parties  gave 
up  possession  as  soon  as  they  found  the  lines  not  right.  I 
got  about  fifty-five  acres  of  cleared  land  on  the  west  by  the 
new  survey.  It  had  been  cleared  as  a  part  of  lot  25." 
\  Michael  Spiers  said  :  "  In  1844  Glassford  had  scarcely  an 
acre  cleared,  and  there  was  then  no  other  clearing  on  lot 
24.  There  was  chopping  on  it  done  every  year  by  anybody 
who  wanted  timber.  When  MosPTOve  bouo-ht  he  cut  some 
wood  on  the  lot ;  that  is  all  he  ever  did.  He  did  not  clear 
much.  There  was  nobody  doing  anything  on  lot  24  after 
1852  that  I  know  of.  I  don't  know  that  Mr.  Mosgrove 
exercised  acts  of  ownership  over  the  lot  after  1845.  The 
first  person  who  occupied  it  after  Mr.  Mosgrove  was  James 
Warnock.  Lot  24  was  called  Mosfjrove's  lot.  MosoTove 
may  have  made  a  clearing  on  the  lot  without  my  knowing 
anything  about  it.  I  was  not  troubling  myself  about  what 
Mr.  Mosgrove  was  doing.  Glassford  sold  the  thirty  acres 
to  Carson,  and  he  continued  to  live  on  the  other  part  of  the 
lot.    He  treated  it  as  his  own." 

Archibald  Carson  said  :  "  I  heard  that  old  Mr.  Mosgrove- 
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owned  this  property.  I  know  he  cut  cedars  and  firewood 
on  it.  T  saw  him  cutting  it  frequently  for  years.  He  was 
cutting  on  every  part  of  the  lot  that  would  suit  him,  and  I 
have  done  so  myself." 

There  was  a  great  deal  more  evidence  to  the  like  effect. 

The  learned  J udge  noted  as  follows  : — 

"Entertaining  at  present  the  view  that  the  deed  was 
ineffectual  to  pass  the  property,  I  will  so  hold.  I  shall  also 
hold  that  the  acts  of  possession,  assuming  that  there  is  no 
proper  conveyance,  are  quite  insufficient  as  evidence  of 
possession  against  the  real  owner ;  and,  in  reference  to  the 
possession  that  was  held  before  the  new  survey,  it  is  impos- 
sible for  the  defendants  to  rely  upon  that.  That  is  not  a 
possession  that  would  enure  to  their  benefit,  whatever 
might  have  been  the  result  if  the  parties  had  chosen  to 
resist  the  action.  That  being  the  case,  I  will  enter  a  ver- 
dict for  the  plaintiff's  for  the  whole  115  acres." 

In  Michaelmas  Term,  November  21,  1877,  Bethune,  Q.C., 
obtained  a  rule  calling  on  the  plaintiffs  to  shew  cause  why 
the  verdict  entered  for  the  plaintiffs  should  not  be  set  aside 
and  a  verdict  entered  for  the  defendant,  pursuant  to  the 
Law  Reform  Act ;  and  on  the  grounds  that  the  plaintiffs 
did  not  prove  any  title  in  their  ancestor  or  themselves,  and 
that,  upon  the  assumption  that  the  deed  from  Glassford  to 
Musgrove  is  void  for  uncertainty,  then  the  deed  from 
Abrams  to  Glassford  is  also  void  for  uncertainty ;  on  the 
ground  that  the  defendant  established  title  in  himself  by 
deed  from  Paul  Glassford  to  Musgrove,  and  various  mesne 
conveyances  to  the  defendant ;  and  on  the  further  ground 
that  the  defendant  established  title  in  himself  by  length  of 
possession  in  himself  and  those  under  whom  he  claimed 
title ;  and  on  the  further  ground  that  it  appeared  that,  as 
to  all  the  land  not  described  in  the  deed  from  Paul  Glass- 
ford to  Robert  Mosgrove,  the  plaintiffs  and  their  ancestors 
had  been  more  than  twenty  years  before  the  commencement 
of  this  suit  continuously  out  of  actual  possession,  and  other 
persons  during  all  that  time  were  in  actual  possession  there- 
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of,  and  therefore  the  plaintiffs  were  not  entitled  to  recover 
the  said  land  :  or  why  the  defendant  should  not  be  allowed 
now  to  plead  an  equitable  defence,  setting  forth  a  contract 
between  Paul  Glassford  and  Mosgrove  to  sell  90  acres  of 
the  said  southerly  part  of  lot  No.  24,  made  on  the  date  of 
the  said  deed  from  Paul  Glassford  to  the  said  Mosgrove,  in 
consideration  of  £90  15s.  then  paid  by  Mosgrove  to  him: 
that  Mosgrove,  with  the  consent  of  Glassford,  took  posses- 
sion of  the  said  90  acres,  as  owner,  which  said  90  acres 
would  be  the  most  easterly  part  of  the  said  southerly  part 
of  the  said  lot,  including  the  30  acres  theretofore  sold  to 
Carson,  and  continued  in  possession  until  he  sold  to  War- 
nock,  under  whom  the  defendant  claims  :  that  when  Glass- 
ford conveyed  to  the  plaintiff's  ancestor  he  had  notice  of 
the  contract  of  Mosgrove  with  Glassford,  and  averring 
subsequent  conveyances  from  Mosgrove  to  the  defendant, 
and  praying  that  it  may  be  declared  that,  as  against  the 
plaintiffs,  the  defendant  is  entitled  in  equity  to  the  said 
land,  and  that  the  plaintiffs  may  be  ordered  to  convey  the 
same  to  the  defendant  in  fee  simple ;  or  why,  in  the  event 
of  the  Court  being  of  opinion  that  the  plaintiffs  are  not 
prevented  from  recovering  by  the  Statute  of  Limitations, 
the  verdict  should  not  be  confined  to  that  part  of  the  land 
not  embraced  in  the  deed  from  Glassford  to  Mosgrove  ;  or 
why  a  new  trial  should  not  be  granted. 

In  Hilary  Term,  February  11,1878,  J.  K.  Kerr,  Q.  0., 
shewed  cause.  The  description  in  the  deed  from  Glassford 
to  Mosgrove  is  void  for  uncertainty.  The  grant  was  "  of 
the  east  side  of  the  southerly  part  of  lot  No.  twenty-four  in 
the  first  concession,  Ottawa  front,  containing  ninety  acres 
and  some  others  of  the  conveyances  were  similarly  worded  : 
Austin  V.  Armstrong,  28  C.  P.  47 ;  Knaggs  v.  Ledyard,. 
12  Grant  320,  323;  Booth  v.  Girdiuood,  32  U.  C.  E.  23  ;  i/c- 
Donell  V.  McDonald,  24  U.  C.  R.  75,  79 :  Grant  v.  Gil- 
mour,  21  C.  P.  18 ;  Davis  v.  McPherson,  33  U.  C.  P.  376 ; 
White  V.  Myers,  10  U.  C.  P.  574;  Ariier  v.  McKenney,. 
8  C.  P.  373 ;  Fraser  v.  West,  21  C.  P.  161.  The  de- 
fendant claims  twenty-five  acres  by  one  title,  and  the 
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remaining  ninety  acres  by  the  deed  of  Paul  Glassford. 
Adverse  possession  cannot  prevail  here,  because  there  was 
no  sufficient  possession  taken  of  the  lot  for  a  period  as 
long  as  twenty  years ;  and  even  if  there  had  been  a  posses- 
sion for  that  length  of  time,  it  was  not  a  possession  which 
can  enure  to  the  defendant's  benefit,  because,  in  1860  or 
1861,  when  those  who  had  before  that  time  held  parts  of 
lot  24  by  mistake  as  parts  of  lots  23  and  25,  respectively, 
gave  up  possession  of  such  parts  as  parcels  of  lot  24,  they 
gave  them  up  to  and  for  the  benefit  of  the  true  legal 
owner  of  the  lot,  who  was  then  the  plaint ifi*'s  ancestor,  and 
the  time  of  possession  as  against  the  plaintiff  can  only  be 
computed  from  that  time,  which  does  not  constitute  a 
sufficient  bar  in  law :  Young  v.  Elliott,  25  U.  C.  R.  830  ; 
'Wishart  v.  Cool%  15  Grant  237;  Low  v.  Morrison,  14 
Grant  192;  Davis  v.  Henderson,  29  U.  C.  R  344;  31ul- 
holland  v.  Conldin,  22  C.  P.  372 ;  McMaster  v.  Morrison, 
14  Grant  138 ;  Kipp  v.  The  Incorporated  Synod  of 
Toronto,  33  U.  C.  R.  220 ;  Doe  dem.  Carter  v.  Barnard, 
13  U.  C.  R.  945 ;  Asher  v.  WJiitlock,  L.  R.  1  Q.  B.  1 ; 
Cooley  V.  Smith,  40  U.  C.  R.  543.  The  defendant  then 
asks,  if  he  fail  in  his  legal  defence,  to  set  up  an  equitable 
defence.  He  did  not  prove  any  money  paid  by  him; 
iind  there  is  still  the  same  objection  that  the  contract  is  so 
indefinite  in  the  description  of  the  land  that  it  cannot  be 
established. 

Bethune,  Q.  C.,  supported  the  rule.  Glassford  thought 
he  had  120  acres  in  the  south  part  of  lot  24.  He  had  sold 
thirty  acres,  and  that  is  the  reason  he  conveyed  the  ninety 
acres  which  was,  as  he  believed,  the  remainder  of  his  land, 
to  Mosgrove.  If  the  deed  to  Mosgrove  doos  not  contain  a 
.sufficient  description  of  the  land,  neither  does  the  deed  from 
Abrams  and  wife  to  Glassford  contain  a  sufficient  descrip- 
tion, which  describes  it  as  follows :  "  That  land,  containing 
two  hundred  acres,  more  or  less,  being  the  rear  or  southerly 
parts  of  lots  number  twenty-three  and  twenty-four  in  the 
first  concession  of  the  said  township,  and  for  further  parti- 
culars reference  to  land  to  original  patent  from  the  Crown." 
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And  if  that  deed  be  defeated  then  neither  party  has  a 
paper    title,  and    the  plaintiffs   must   fail :   Putzel  v. 

VanBrunt,  40  N.  Y.  Sup.  C.  501.  Mosgrove's  deed  was 
made  and  registered  before  the  deed  was  made  to  the 
.ancestor  of  the  plaintiff :  Pettit  v.  Shejmrd,  82  N.  Y.  97, 

103.  The  defendant  claims  the  whole  115  acres,  the  resi- 
due of  the  lot,  because  the  sale  was  intended  by  Glassford 
to  be  of  the  residue  of  the  lot  after  deducting  the  thirty 
jacres.  From  1848  to  the  present  time  Mosgrove  and  those 
claiming  under  him  have  had  continual  possession  of  all 
the  land  now  in  question,  excepting  that  part  of  it  com- 
prising about  the  eight  westerly  chains  which  James  War- 
nock, his  vendee,  got  by  the  new  survey  of  1860,  as  part  of 
lot  24,  which  before  had  been  held  by  the  owner  of  lot  25 
,as  part  of  lot  25.  But  Warnock  afterwards  bought  that 
part  of  lot  25  from  the  former  owner  of  it,  so  that  he  has 
acquired  the  title  of  such  former  owner  of  lot  25  to  the  part 
of  lot  24  which  he  had  before  held  in  error.  His  time  of 
possession  enured  nevertheless  to  James  Warnock,  who 
succeeded  to  his  possession  claiming  title  :  McKinnon  v. 
McDonald,  13  Grant  152;  Heyland  v.  Scott,  19  C.  P.  165. 
The  defendant  has  a  perfect  title  by  length  of  possession  to 
the  whole  land :  Tyler  on  Boundaries,  127-131 ;  Cum- 
mingsv.  McLachlan,  16  U.  C.  R.  626  ;  Jusoii  v.  Reynolds, 
34  U.  C.  K  174  ;  JS^olan  v.  Fox,  15  C.  P.  565.  If  the  defen- 
dant cannot  succeed  on  his  present  defences,  he  should  be 
allowed  to  set  up  the  equitable  defence  set  out  in  the  rule 
which  the  documents  and  long  undisturbed  possession 
establish.  If  that  defence  be  added,  there  may  have  to  be 
a  new  trial.  If  it  be  not  added,  he  would  very  much  desire 
a  new  trial  to  make  a  better  case  before  losing  the  land, 
which  is  held  upon  a  just  and  bond  fide  title,  and  accom- 
panied with  so  long  a  period  of  possession. 

March  15,  1878.  Wilson,  J. — I  am  of  opinion  that 
the  conveyance  from  Glassford  to  Mosgrove  "  of  the  east 
side  of  the  southerly  part  of  lot  24,  containing  ninety  acres," 
is  a  good  description  "of  the  east  ninety  acres  of  the 
•southerly  part  of  lot  number  twenty-four." 
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If  it  had  been  the  east  side  of  the  southerly  half,  in  place  - 

part,  there  could  be  no  doubt  of  the  sufficiency  of  the- 
description.  But  the  word  'part  has  in  this  case  a  suffi- 
ciently precise  meaning  and  identity,  because  the  grant 
from  the  Crown  describes  the  land  as  follows :  "  All  that 
parcel  or  tract  of  land  situate  in  the  township  of  Gloucester,, 
containing  by  admeasurement  200  acres,  be  the  same  more 
or  less,  being  the  rear  or  southerly  parts  of  lots  numbers, 
twenty- three  and  twenty-four  in  the  first  concession  of  the 
said  township,  which  said  200  acres  are  butted  and 
bounded,  or  may  be  otherwise  known  as  follows,  that  is  to 
say :  Commencing,"  &;c.  Then  follows  a  description  by 
metes  and  bounds  particularly  identifying  the  said  "rear  or 
southerly  parts  of  lots." 

The  deed  from  Abrams  and  wife  to  Paul  Glassford 
describes  the  lands  as  the  rear  or  southerly  parts  of  the 
lots ;  and  then  it  refers  for  further  particulars  to  the  patent, 
so  that  the  description  in  that  deed  is  equivalent  by  such 
reference  to  the  giving  of  the  full  metes  and  bounds  as  they 
are  set  out  in  the  patent. 

And  I  am  glad  to  maintain,  as  far  as  I  can,  a  deed 
honestly  made,  and  under  which  possession  has  been  held 
by  it  from  the  time  it  was  made  in  1843  until  the  present 
time. 

I  entertain  no  doubt  that  the  like  description  in  the 
patent,  which  is  contained  in  the  deed,  is  a  sufficient 
description,  and  that  the  description  in  the  deed  can  be 
supported  by  a  reference  to  the  patent  upon  which  it  is 
founded,  which  ascertains  and  defines  what  the  rear  or 
southerly  part  of  lot  24  is. 

If  the  deed  had  really  failed  on  that  ground,  I  think  the 
title  of  the  grantee,  and  of  those  claiming  under  him,  could 
have  been  supported  under  the  Statute  of  Limitations,  for 
there  is  abundant  evidence  to  sustain  the  claim  of  the 
defendant  by  mere  length  of  possession  of  the  land. 

There  could,  I  think,  have  been  no  doubt  about  this,  if 
the  boundaries  had  not  been  disturbed  in  1860.  But  what 
difference  that  can  make  I  am  not  able  to  understand. 
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Somebody  had  possession  of  a  part  of  the  land  which 
the  plaintiffs  claim  as  theirs.  Whether  he  claimed  it  as 
part  of  lot  24)  or  part  of  lot  25,  or  whether  he  claimed  it 
by  title  or  without  title,  he  had  it  at  any  rate  until  1860 
in  that  manner. 

In  that  year  the  possession,  to  the  extent  of  about  fifty 
acres  of  what  was  before  held  as  part  of  lot  24,  was  given 
up  to  lot  23,  and  about  the  like  quantity  of  what  was. 
before  held  as  part  of  lot  25  was  given  up  to  lot  24,  and  so 
the  like  change  was  made  in  lot  26,  and  some  of  the 
other  lots  westward.  But  the  possession  then  given  up 
by  the  former  holder  was  taken,  and  by  claim  of  title,  by 
the  person  who  got  it  from  him,  thus  continuing  the  pos- 
session of  the  former  holder,  if  that  be  of  any  consequence 
when  possession  is  set  up  by  a  defendant. 

How  that  change  of  possession  can  enure  to  tho 
benefit  of  the  one  who  has  the  paper  title  against  an 
actual  adverse  holding  all  the  time  by  others,  is  hard  to- 
comprehend. 

The  defendant  and  those  from  whom  he  gets  title  have 
the  earliest  deed,  and  the  earliest  registered.  They  alone 
have  occupied  the  land,  and  improved  it,  and  occupy  it 
still ;  and  now  after  possession  just  and  equitable  at  least, 
but  legal  also  in  my  opinion,  for  thirty-six  years  before 
action  brought,  it  would  be  very  hard  and  unjust  if  he 
could  be  disturbed. 

It  cannot  be  regretted  that  these  plaintiffs,  the  children 
of  one  who  took  a  second  deed  from  Paul  Glassford,  and 
who  never  was  on  the  land  or  at  it,  according  to  the  evi- 
dence, who  present  themselves  after  this  long  and  quiet 
possession  as  the  true  proprietors  of  the  land  which  they 
claim  of  right  to  belong  to  them,  and  from  which  they  seek, 
to  eject  the  defendant  as  a  mere  trespasser,  should  fail  in 
their  suit,  because  it  is  as  unreasonable  as  it  seems  to  be 
an  unjust  demand. 

If  the  present  defence  had  failed,  the  defendant  should 
have  been  allowed  to  shape  his  defence  in  any  form  he 
could  to  resist  the  action. 

29 — VOL.  XLIII  U.C.R. 
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In  my  opinion  the  rule  must  be  made  absolute  to  set 
^iside  the  verdict  for  the  plaintiffs,  and  to  enter  it  for  the 
-defendalit. 

Harrison,  C.  J.,  and  Armour,  J.,  concurred. 

Rule  absolute. 


White  v.  McKay  et  al. 

Ejectment — Adding  co-plaintiff— Neio  trial  for  discovery  of  new  evidence. 

In  ejectment  the  plaintiff  claimed  as  grantee  of  one  S.,  but  the  convey- 
ance was  not  executed  until  after  the  commencement  of  the  suit.  A 
verdict  having  been  entered  for  the  plaintiff,  the  plaintiff,  on  shewing 
cause  to  a  rule  for  a  new  trial,  filed  the  consent  of  S.,  who  at  the  com- 
mencement of  the  suit  was  a  mere  bare  trustee  for  the  plaintiff,  to  be 
added  as  a  plaintiff,  and  the  Court  allowed  the  amendment. 

A  new  trial  was  refused  on  the  ground  of  the  discovery  of  new  evidence, 
when  it  was  not  shewn  that  the  evidence  could  not  have  been  procured 
before  the  trial ;  and  when  such  evidence  went  to  prove,  not  that 
defendant  had  any  title,  which  was  in  no  way  shewn,  but  that  a  third 
person,  with  whom  he  had  no  privity,  was  entitled  to  a  moiety  of  the 
land. 

This  was  an  action  of  ejectment,  commenced  on  the  5th 
day  of  May,  1875,  and  brought  to  recover  possession  of  the 
east  half  of  lot  No.  21  in  the  first  concession  of  the  town- 
ship of  Amherst  Island. 

In  his  notice  of  title  as  originally  delivered  the  plaintiff 
claimed  as  grantee  of  John  Macdonald,  and  as  grantee  of 
Oeorge  Scott,  who  was  heir-at-law  of  James  Scott. 

The  defendants  claimed  title  by  twenty  years  possession 
and  upwards  in  themselves  and  those  through  whom  they 
claimed. 

The  cause  was  tried  before  Moss,  J.A.,  without  a  jury,  at 
the  last  Fall  Assizes,  at  Napanee. 
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Upon  opening  the  case,  the  counsel  for  the  plaintiff  asked 
leave  to  amend  the  plaintiff's  notice  of  title  by  adding? 
"  and  also  as  grantee  of  Martha  Scott,  who  was  devisee  of 
George  Scott,  who  was  heir-at-law  of  James  Scott,"  which 
leave  was  granted,  the  counsel  for  the  defendants  saying 
that  such  amendment  was  intended  to  cover  a  deed  given 
since  the  commencement  of  the  action;  and  that,  subject 
to  the  right  to  make  this  objection,  he  did  not  object  to  the 
notice  being  so  amended. 

On  the  part  of  the  plaintiff  it  was  proved  that  one  John 
Macdonald  being  the  owner  in  fee  conveyed  the  land  in 
question  to  one  James  Scott,  who  went  into  possession  of 
it  and  continued  in  possession  of  it  until  his  death,  some 
time  in  1862 :  that  James  Scott  died  intestate  and  without 
issue,  and  his  brother  George  Scott  was  his  only  heir-at- 
law.  The  heirship  of  George  Scott  was  established  by  the 
evidence  of  Joseph  Gould,  who  deposed  to  knowing  the 
Scott  family  in  Somersetshire :  that  he  knew  James  Scott 
there  before  the  latter  came  to  this  country :  that  he  knew 
George  Scott :  that  the  latter  was  married  to  his  mother's 
sister:  that  George  Scott  was  the  only  brother  of  James 
Scott :  that  they  had  one  sister,  who  died  childless  long 
ago ;  and  that  their  parents  were  long  since  dead. 

The  heirship  was  also  proved  by  the  evidence  of  the 
plaintiff,  who  deposed  that  he  was  the  grandson  of  George 
Scott :  that  he  never  heard  of  any  other  brother  of  James 
Scott  but  George  Scott :  that  J ames  Scott  had  had  one 
sister  who  had  died  in  England  long  before  he  recollected, 
and  he  heard  she  had  no  descendants. 

The  plaintiff  put  in  and  proved  a  deed  from  J ohn  Mac- 
donald to  him,  which  he  explained  that  he  obtained  because 
the  deed  from  Macdonald  to  James  Scott  could  not  be  found. 

He  also  proved  an  agreement  under  seal,  dated  the  19th 
of  November,  1869,  between  George  Scott  and  himself, 
whereby  George  Scott  agreed,  in  consideration  of  an  an- 
nuity of  five  pounds  a  year,  to  conve}^  to  him  all  his  estate, 
right,  title,  and  interest  in  the  lands  of  James  Scott  where- 
soever situate;  and  that  .George  Scott  died  in  1873. 
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The  will  of  George  Scott  was  also  proved  by  the  probate- 
thereof  to  Martha  Scott,  the  sole  executrix  thereof,  by 
which  will  the  said  Martha  Scott  was  the  sole  devisee  of  all 
the  real  estate,  whatsoever  and  wheresoever,  of  the  said 
George  Scott. 

The  plaintiff  also  put  in  and  proved  a  conveyance  from 
Martha  Scott  to  him,  executed  after  the  commencement  of 
this  suit. 

The  defendants  ofiered  no  evidence,  and  it  was  agreed 
that  a  verdict  should  be  entered  for  the  plaintiff,  and  that 
the  defendants'  counsel,  who  had  not  had  an  opportunity 
of  examining  the  documents,  should  be  at  liberty  to  move 
in  banc  upon  any  ground  that  might  be  open  to  him  upon, 
the  evidence,  either  oral  or  documentary. 
-  No  motion  was  made  in  last  Michaelmas  Term,  owing  to 
some  negotiations  for  a  settlement,  which  proved  abortive.. 

During  this  Term,  February  7, 1878,  Osier,  by  consent  of 
the  plaintiff,  obtained  a  rule  nisi  to  set  aside  the  verdict- 
for  the  plaintiff,  and  to  enter  a  verdict  for  the  defendants, 
on  the  ground  that  the  plaintiff  proved  no  title  to  the  land 
in  question  at  the  commencement  of  this  action;  and  for  a 
new  trial  on  the  ground  of  the  discovery  of  new  evidence,, 
namely,  the  evidence  of  one  Alfred  Dunn,  to  shew  that 
the  plaintiff  had  no  title  to  more  than  one  undivided  one. 
half  interest  in  the  land  in  question. 

During  the  same  Term,  February  22,  1878,  Nicol 
Kingsmill,  shewed  cause. 

Osier,  contra. 

March  15,  1878.  Armour,  J.  On  shewing  cause  to  this 
rule  the  plaintiff  filed  the  consent  of  Martha  Scott  to  be 
added  as  a  party  plaintiff;  and  we  -v^ere  asked  to  so  add 
her,  and  it  was  conceded  that  if  this  were  done  the  first 
ground  taken  in  the  rule  must  fail. 

I  think  we  ought  to  make  the  amendment  asked  for,  as- 
the  plaintiff  is  the  person  beneficially  interested  in  the. 
land,  and  Martha  Scott  is  a  mere  bare  trustee  for  him. 
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Blake  v.  Bone,  7  H,  &  N.  465,  is  an  authority  for  making 
this  amendment  under  the  222nd  section  of  the  Common 
Law  Procedure  Act ;  and  this  case  has  been  followed  by 
the  Court  of  Common  Pleas  in  Ogilviev.  McRory,  15  C.  P. 
557,  and  in  Henderson  v.  White,  23  C.  P.  78  ;  since  which 
the  Administration  of  Justice  Act  of  1873  has  been  passed, 
the  8th  and  50th  sections  of  which  leave  no  doubt  as  to 
our  power  or  the  propriety  of  making  it. 

In  support  of  the  ground  for  a  new  trial  the  defendants 
file  affidavits  showing  the  discovery  of  the  evidence  of 
Alfred  Dunn  since  the  trial,  but  the  affidavits  do  not  shew 
that  this  evidence  could  not  have  been  discovered  before 
the  trial,  if  the  same  means  had  been  taken  to  discover  it 
before  the  trial  as  have  been  taken  since,  nor  do  they  shew 
that  the  defendants  had  before  the  trial  made  any  enquiries, 
or  taken  any  means  to  discover  who  the  heirs  of  James 
Scott  were.  They  also  file  the  affidavit  of  Alfred  Dunn, 
alleging  that  he  is  a  son  of  Elizabeth  Scott,  who  was  a 
sister  of  James  Scott,  the  effect  of  which  allegation  is  that 
the  plaintiff  is  only  entitled  to  one  undivided  one  half  of 
the  land  in  question,  and  that  the  heirs  of  Elizabeth  Scott 
are  entitled  to  the  other  undivided  one-half. 

Assuming  this  to  be  the  case,  I  do  not  think  we  ought 
to  grant  a  new  trial  to  a  defendant  in  ejectment  in  order 
that  he  may  be  enabled  to  prove,  not  that  the  plaintiff  is 
not  entitled  to  any  interest  in  the  land  in  question,  but 
that  he  is  only  entitled  to  a  moiety  of  it,  and  that  a  third 
person,  with  whom  such  defendant  has  no  privity,  is  entitled 
to  the  other  moiety ;  more  especially  when  such  defendant 
shews  no  title  in  himself,  nor  does  he  call  any  witnesses  or 
give  any  evidence  at  the  trial  to  shew  that  he  is  for 
any  reason  whatever  entitled  to  any  indulgence  or  consi- 
deration. 

The  amendment  will  therefore  be  allowed,  and  the  rule 
discharged. 

Harrison,  C.  J.,  and  Wilson,  J.,  concurred. 
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Assessment — Alteration — Validity  of— Court  of  Revision — Sittings  of- — 
Tender — Evidence. 

The  plaintiffs  were  entered  upon  the  assessment  roll  for  the  year  1877^. 
which  was  duly  completed  and  delivered  to  the  clerk  of  the  munici- 
pality, for  the  total  aggregate  value  of  all  their  property  and  income  at. 
Is, 000,  and  on  the  28th  of  April  were  served  with  the  notice  in  accord- 
ance with  32  Vic.  ch.  36,  sec.  48,  0.,  against  which  they  did  not  appeal. 
At  the  first  meeting  of  the  Court  of  Eevision  on  the  19th  of  May,  a 
resolution  was  passed  instructing  the  clerk  to  notify  the  plaintiffs  amongst 
others,  that  they  were  assessed  too  low,  but  it  did  not  appear  that  plain- - 
tifFs  were  ever  so  notified.   On  May  26th  the  Court  of  Revision  again  met, 
when  a  resolution  was  passed  that  the  plaintiffs'  assessment  be  laid  over 
until  the  next  meeting.    After  this  second  meeting  the  assessor,  of  his  - 
own  motion,  and  without  any  authority  therefor,  altered  the  assessment 
to  $10,000,  and  delivered  to  the  plaintiffs  a  second  notice  notifying  them 
thereof.    The  plaintiffs'  clerk  happened  to  be  present  at  the  second' 
meeting  and  heard  plaintiffs'  names  mentioned,  and  on  afterwards 
receiving  the  notice,  supposed  the  matter  was  settled  and  thought  no 
more  about  it.    The  Court  of  Revision,  however,  held  a  third  meeting 
on  June  2nd,  and  without  any  notice  to  plaintiffs,  acting  apparently 
under  the  belief  that  without  such  notice  or  an  appeal  by  any  one,  they 
had  authority  so  to  do,  raised  the  assessment  to  $12,000. 

Held,  that  under  the  circumstances  neither  the  assessor  nor  the  Court 
had  any  authority  to  alter  the  assessment  roll,  and  therefore  the- 
increase  was  illegal  and  void. 

By  37  Vic.  ch.  19,  sec.  II,  0.,  the  first  sittings  of  the  Court  of  Revision  is 
directed  to  be  held  ten  days  after  the  time  within  which  notice  of ' 
appeal  may  be  given ;  and  section  12  provides  that  the  notice  must  be 
given  within  fourteen  days  after  1st  May,  &c.    Held,  therefore,  that 
the  sittings  on  the  19th  of  May  was  illegal. 

Held,  also,  that  it  was  not  essential  that  there  should  be  a  plea  of  tender  ■ 
of  the  proper  sum,  and  evidence  in  support  thereof  5  but  even,  if  neces- 
sary, there  was  such  plea  and  evidence. 

This  was  an  action  of  replevin  for  certain  goods  of  the 
plaintiffs,  distrained  by  the  defendant  Dickson,  as  the 
bailiff  of  the  defendant  Wilson,  the  collector  of  taxes  for 
the  village  of  Holland  Landing  for  the  year  1877,  the  sum 
distrained  for  being  $132,  the  amount  of  taxes  appearing 
on  the  collector's  roll  of  that  village  for  that  year  as  pay- 
able by  the  plaintiffs,  and  rated  against  them  upon  an 
alleged  assessment  of  the  aggregate  value  of  all  their  pro- 
perty of  twelve  thousand  dollars,  which  assessment  the 
plaintiffs  contended  was  illegal  and  void,  under  the  circum- 
stances hereinafter  appearing. 

The  cause  was  tried  before  Gait,  J.,  without  a  jury,  at  > 
Toronto,  at  the  Winter  Assizes  of  1878. 
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The  assessor  of  the  village  for  the  year  1877  duly 
assessed  the  plaintiffs  upon  the  assessment  roll  of  the 
village  for  that  year  for  a  "  total  value  of  real  property'^ 
at  $4,000,  and  for  a  "  total  value  of  personal  property,  other 
than  income,"  at  $4,000,  and  for  a  "  total  value  of  real  and 
personal  property  and  taxable  income,"  being  "  the  aggre- 
gate value  of  all  property"  at  $8,000 ;  and  on  the  28th  of 
April  delivered  to  the  plaintiffs  a  notice  of  such  assessment 
in  the  manner  required  by  32  Vie.  ch.  36,  sec,  48,  0.,  and 
according  to  the  form  of  schedule  B  annexed  to  that  Act. 

The  assessor  duly  completed  the  roll,  and  duly  delivered 
the  roll  so  completed  to  the  clerk  of  the  village  at  the 
respective  times  prescribed  by  law  for  that  purpose,  and 
upon  such  assessment  roll  so  completed  and  delivered,  the 
plaintiffs  appeared  as  assessed  for  the  sum  of  eight  thou- 
sand dollars  in  the  manner  above  set  forth,  and  against 
this  assessment  the  plaintiffs  made  no  appeal. 

The  first  meeting  of  the  Court  of  Revision,  which  was 
composed  of  the  council,  was  held  on  the  1,9th  of  May  :  the 
second  on  the  26th  of  May ;  and  the  third  on  the  2nd  of 
June,  and  at  these  meetings  the  following  resolutions  were 
passed. 

Resolution  of  May  19th,  1877: 

"  The  council  instructed  the  clerk  to  notify  the  following 
persons  as  being  assessed  too  low  :  D.  S.  Ross,  Samuel 
Sexmith,  Wm.  Rabain,  J.  Sheppard,  G.  W.  Wood,  Mrs.  J. 
Sheppard,  John  McKenzie,  Sr.,  Mrs.  Sutherland,  A.  J. 
Kenny,  Wm.  Robinson,  and  Warren  Tobey  &  Co." 

Resolution  of  May  26th,  1877  : 

"  That  Warren  Tobey  &  CVs.  assessment  be  laid  over 
until  the  next  meeting  of  this  Council." 
Resolution  of  June  2nd,  1877 : 

"  That  Warren  Tobey  &  Co.'s  assessment  be  raised  two 
thousand  dollars  on  personal  property." 

After  the  second  meeting  of  the  Court  of  Revision  the 
assessor  of  his  own  motion,  and  without  any  authority  for 
that  purpose,  altered  the  assessment  of  the  plaintiffs  on 
the  assessment  roll  from  $8,000  to  $10,000,  and  delivered 
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to  the  plaintiffs  a  second  notice  shewing  them  assessed  for 
the  latter  amount. 

It  was  not  clear  upon  the  evidence  whether  the  clerk  ever 
notified  the  plaintiffs  in  pursuance  of  the  resolution  of  the 
19th  May,  and  no  evidence  was  given  of  what  the  contents 
of  the  notice  were,  if  written,  or  to  what  effect  it  was,  if 
verbal;  and  it  in  no  way  appeared  when  such  notice  was 
given. 

All  that  the  clerk  said,  was  :  "  I  am  pretty  certain  I  noti- 
fied the  agent  of  Mr.  Tobey,  Mr.  Hutchinson,  personally.  I 
could  not  swear  that  I  gave  him  a  written  notice." 

Mr.  Hutchinson,  on  the  other  hand,  swore  very  positively 
that  the  clerk  never  gave  him  any  notice  whatever,  either 
vrritten  or  verbal. 

At  the  second  meeting  of  the  Court  of  Revision  Mr. 
Hutchinson  was  present,  not,  as  he  said,  in  consequence  of 
any  notice  given  with  reference  to  the  assessment,  but 
casually  as  a  mere  idler :  that  while  there  he  heard  his 
employer's  assessment  mentioned  :  that  after  that  meeting 
the  second  notice  of  assessment,  increasing  the  plaintiffs' 
a^ssessment  to  $10,000,  was  served,  and  that  he  supposed 
the  matter  was  settled,  and  never  "  bothered"  about  it. 

No  evidence  was  given  to  contradict  Hutchinson's  ac- 
count of  how  he  came  to  be  present  at  that  meeting,  or  to 
shew  that  he  was  present  with  reference  to  this  assessment, 
or  that  he  took  any  part  in  any  discussion  regarding  it,  or 
that  he  was  present  when  it  was  "  laid  over ; "  or  knew  that 
it  was  laid  over  :  and  the  only  member  of  the  Court  of  Re- 
vision examined  at  the  trial,  who  was  asked  as  to  his 
presence  at  that  meeting,  was  unable  to  say  whether  he 
was  present  at  that  meeting  or  not. 

At  the  third  meeting  of  the  Court  of  Revision,  there  was 
no  one  to  represent  the  plaintiffs,  and  it  was  not  proved  that 
the  plaintiffs  had  any  notice  or  knowledge  that  such  meet- 
ing was  to  be  held,  or  that  anything  affecting  their  assess- 
ment was  to  be  transacted  thereat. 

The  clerk  said :  "  There  was  no  appeal  about  this  assess- 
ment. *  *  There  was  no  appeal  about  that  assessment 
from  the  Court  of  Revision  or  to  it." 
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The  Reeve  for  the  present  year  said  :  There  was  no  ap- 
peal in  reference  to  this  assessment.  We  instructed  the 
•clerk  at  the  first  meeting  to  notify  each  person.  No  notice 
was  produced  to  the  Court  of  Revision,  and  no  evidence 
taken  or  statement  made.  The  council  did  this  of  their 
•own  accord.  We  thought  the  assessment  too  low,  and  went 
on  and  raised  it  to  suit  ourselves." 

And  the  Reeve  for  the  past  j^ear  said :  "  There  was  no 
:;appeal.  The  Court  looked  through  the  roll,  and  saw  there 
was  an  error,  and  we  considered  we  had  the  authority  to 
revise  the  roll." 

It  was  admitted  that  the  value  of  the  goods  distrained 
was  $200. 

The  learned  Judge  entered  a  verdict  for  the  defendants. 

In  this  Term,  February  5, 1878,  McCarthy,  Q.  C,  obtained 
■a  rule  nisi  to  set  aside  the  verdict  for  the  deiendants,  and 
to  enter  a  verdict  for  the  plaintiffs. 

In  the  same  Term,  February  20,  1878,  McMichael,  Q.  C. 
shewed  cause,  and  cited  Scragg  v  City  ofLondon,2Q  U.  C.  R. 
263;  Cohbett  v.  Johnston,  11  C.  R  317;  Great  Western 
R.  W.  Co.  V.  Rogers,  29  U.  C.  R.  245 ;  McJde  v.  Douglas, 
So  U.  C.R.  126  ;  Charleton  v.  Alway,  11  A.  &  E.  993,999. 

Robinson,  Q.  C,  contra,  cited  Nicholls  v.  Cmnming,  25 
C.  P.  169,  in  appeal,  26  C.  P.  323;  Niinidimlity  of  Lon- 
don V.  Great  Western  R.  W.  Co.,  16  U.  C.  R.  500 ;  Regina 
V.  Court  of  Revision  of  Cormvall,  25  U.  0.  R.  286;  Maxwell 
on  Statutes,  237,  257,  333;  Cooley  on  Constitutional  Limi- 
tations, 3rd  ed.,  sees.  402-6,  521,  574,  578;  Sedgwick  on 
Statutory  and  Constitutional  Law,  2nd  ed.,  275, 304;  Potter's 
Dwarris  on  Statutes,  325  ;  Raiulhisons  Municipal  Corpora- 
tion Act,  2.3;  Dillon  on  Municipal  Corporations,  2nd  ed.,  vol. 
ii.,  sec.  643;  City  of  Lowell  y.  Wentiuorth,  6  Cush.  225:  City 
■of  Nashville  v.  Weiser,  54  111.  245;  Re  Ford,  6  Lansing 
N.  Y.  92;  Noseivorthy  v.  Buckland-in-the-Moor,  L.  R.  9  C. 
P.  233;  Regina  v.  Justices  of  Middlesex,  L.  R.  7  Q.  B.  653  ; 
Vuthbert  v.  Commercial  Travellers  Association,  39  U.  C. 
R.  578 ;  Coleman  v.  Kerr,  27  U.  C.  R.  5. 
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Marcli  15,  1878.  Armour,  J.— After  the  assessment, 
roll  was  completed  and  delivered  by  the  assessor  to  the 
clerk,  it  could  be  altered  by  the  Court  of  Eevision  only,,, 
and  by  them  only  in  the  manner  prescribed  by  law. 

I  conclude  from  the  evidence  that  the  Court  of  Revision,, 
when  they  passed  the  resolution  raising  the  plaintiff's 
assessment,  thought  that  they  had  the  power  to  do  so  of 
their  own  authority,  and  without  any  notice  to  any  one, 
and  without  any  appeal  having  been  made  by  any  one  in 
respect  thereof. 

By  the  assessment  roll,  as  completed  and  delivered  by 
the  assessor  to  the  clerk,  the  plaintiffs  were  assessed  at  • 
$8,000  ;  by  the  assessment  roll  as  finally  passed  by  the  Court 
of  Eevision  they  appeared  to  be  assessed  at  $12,000,  $2,000 
having  been  in  the  meantime  added  by  the  assessor,  and 
$2,000  by  the  Court  of  Revision  in  the  manner  above 
related;  and  we  are  asked  to  hold  that  the  assessment  so 
increased  from  $8,000  to  $12,000  is  valid  and  binding  upon 
the  plaintiffs. 

I  do  not  see  how  we  can  hold  such  an  increase  so  made 
to  be  otherwise  than  illegal  and  void. 

It  was  not  contended  on  the  argument  that  the  assessor 
had  any  authority  to  alter  the  roll  as  he  did,  nor  could  any 
pretence  of  law  be  urged  in  support  of  such  a  contention ; 
but  it  was  contended  that  the  Court  of  Revision  had  power 
to  do  so,  and  that,  at  all  events,  the  roll  as  finally  passed 
bound  the  plaintiffs. 

The  Court  of  Revision  is  the  creature  of  the  statute  con- 
stituting it,  and  its  jurisdiction  is  limited  to  the  exercise  of 
the  powers  expressly  given  to  it  by  the  statute.  Its  func- 
tion is  judicial,  and  is  to  "  try  all  complaints  in  regard  to 
persons  wrongfully  placed  upon  or  omitted  from  the  roll, 
or  assessed  at  too  high  or  too  low  a  sum  " :  32  Vic.  ch.  36, 
sec.  58,  0.  Such  complaints  are  only  of  any  person  com- 
plaining of  an  error  or  omission  in  regard  to  himself,  &c. : 
32  Vic.  ch.  36,  sec.  60,  sub-sec.  1,  0. ;  of  a  municipal 
elector  thinking  that  any  person  has  been  assessed  too 
low  or  too  high,  &c. :  32  Vic.  ch.  36,  sec.  60,  sub-sec.  2 ;  , 
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87  Vic.  ch.  19,  sec.  12,  0.;  and  of  the  assessor,  where  it 
appears  that  there  are  palpable  errors  which  need  correc- 
tion :  32  Vic.  ch.  36,  sec.  60,  sub-sec.  4,  0. 

In  the  case  in  hand  there  was  no  complaint  by  the  plain- 
tiffs against  their  assessment,  nor  by  a  municipal  elector 
against  it ;  and  when  the  Court  of  Eevision  first  met  the 
time  had  gone  by  for  making  any  such  complaint,  and  the 
roll  could  have  been  altered  thereafter  only  on  the  complaint 
of  the  assessor,  under  the  following  section  :  "  When  it  shall 
appear  that  there  are  palpable  errors  which  need  correc- 
tion, the  Court  may  extend  the  time  for  making  complaints 
ten  days  further,  and  may  then  meet  and  determine  the 
additional  matter  complained  of,  and  the  assessor  may,  for 
such  purpose,  be  the  complainant :"  32  Vic.  ch.  36,  sec.  60 
sub-sec.  4. 

This  is  the  only  section  which  can  be  invoked  in  this 
case  as  capable  of  giving  the  Court  of  Revision  any  au- 
thority over  the  plaintiffs'  assessment. 

Passing  over  the  question,  whether  in  case  a  person  is 
assessed  for  $10,000  when  he  ought  to  be  assessed  for 
$12,000,  such  is  a  "palpable  error"  any  more  than  in  case  a 
person  is  assessed  for  $12,000  when  he  ought  to  be  assessed 
for  $10,000,  would  be,  can  the  alteration  made  by  the  Court 
of  Revision  be  supported  under  this  section  ?  for  if  not,  it 
cannot  be  supported  at  all. 

Under  this  section  it  was  necessary  that  there  should  be 
a  complainant,  even  if  it  were  not  essential  that  the  as- 
sesessor  should  be  the  complainant,  there  does  not  appear 
to  have  been  any. 

Under  32  Vic,  ch.  36,  sec.  60,  sub-sec.  8,  "  The  clerk  shall, 
prepare  a  notice  in  the  form  following  for  each  person  with 
respect  to  whom  a  complaint  has  been  made,"  (and  this, 
applies  to  the  section  in  review  as  well  as  to  the  other  sec- 
tions authorizing  complaints.) 

"  Take  notice,  that  you  are  required  to  attend  the  Court 

of  Revision  at  on  the  day  of  in  the 

matter  of  the  following  appeal. 

"  Appellant,  G.  H. 
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"  Subject : — That  you  are  not  a  bond  fide  owner  or  occu- 
pant (or  as  the  case  may  be.) " 

"  To  J.  K."  (Signed)       "  X.  Y. 

"Clerk." 

Sub-sections  9  and  10  of  32  Vic.  ch.  36,  sec.  60,  provide 
for  the  service  of  such  notice ;  and  sub-section  11  provides 
that  "  Every  notice  hereby  required,  whether  by  publica- 
tion, advertisement,  letter  or  otherwise,  shall  be  completed 
at  least  six  days  before  the  sittings  of  the  Court." 

These  provisions,  with  regard  to  notice,  are  imperative. 
Such  notice  is  the  foundation  of  the  jurisdiction  of  the 
Court,  and,  if  these  provisions  have  not  been  complied  with, 
the  Court  have  no  authority  to  deal  with  the  subject 
matter  of  the  complaint. 

I  think  that  on  the  evidence  before  us  there  is  no  room 
to  doubt  that  none  of  these  provisions  were  complied  with, 
and  I  think,  therefore,  that  the  Court  had  no  jurisdiction 
to  alter  the  plaintiffs'  assessment;  and  having  no  jurisdic- 
tion to  alter  it,  such  alteration  cannot  be  binding  on  the 
plaintiffs  under  40  Vic.  ch.  8,  sec.  56,  0. 

I  may  here  advert  to  the  fact  that  the  sitting  of  the 
Court  of  Revision  on  the  19th  May  was  illegally  held. 
.37  Vic.  ch.  19,  sec.  11,  provides  that  "the  first  sitting  of  the 
Court  of  Revision  shall  not  be  held  until  after  the  expira- 
tion of  at  least  ten  days  from  the  expiry  of  the  time  within 
which  notice  of  appeals  may  be  given  to  the  clerk  of  the 
municipality."  And  sec.  12  provides  that  "the  notice  to 
be  given  to  the  clerk  under  32  Vic.  ch.  36,  sec.  60,  sub-sees. 
1,  2,  is  to  be  given  within  fourteen  days  after  the  first  day 
of  May  required  for  the  return  of  the  roll,  or  within  four- 
teen days  after  the  return  of  the  roll,  in  case  the  same  is 
not  returned  within  the  time  fixed  for  that  purpose." 

It  was  further  urged  before  us  that  there  was  no  plea 
setting  up  a  tender  of  the  true  amount  payable  by  the 
plaintiffs ;  that  no  such  tender  was  made,  and  that,  with- 
out such  tender,  this  action  was  not  maintainable. 

I  do  not  think  that,  in  a  case  like  the  present,  such  a 
tender  was  necessary ;  but  it  is  clear  on  the  evidence  that 
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the  plaintiffs  offered  to  pay  $110,  being  the  rates  calculated 
on  an  assessment  of  $10,000,  to  the  collector  before  the 
distress,  and  that  the  collector  refused  to  receive  it  or  to 
take  anything  less  than  the  $132 ;  and  there  is  a  plea  on 
the  record  alleging  a  tender  of  $110. 

The  rule  should  be  absolute  to  enter  a  verdict  for  the 
plaintiffs ;  and  as  it  was  admitted  on  the  trial  that  the 
value  of  the  goods  distrained  was  over  $200,  there  should 
be  a  certificate  for  full  costs. 

Harrison,  C.  J.,  and  Wilson,  J.,  concurred. 


Rule  accordingly. 


238 


queen' -5  BENCH,  HILARY  TERM,  41  VIC,  1878. 


On  the  9th  of  February,  A.D.  1878,  a  rule  of  Court, 
made  under  the  provisions  of  section  12,  K  S.  0.  ch.  39, 
was  read,  extending  and  continuing  Hilary  Term  until 
Saturday,  the  23rd  of  February,  A.D.  1878,  inclusive. 


MEMORANDA. 

During  this  Term,  the  following  gentlemen  were  called 
to  the  Bar  : — 

George  Fergusson  Shepley,  William  James  Clarke, 
William  Egerton  Hodgins,  Jay  Ketchum,  Egbert 
.Shaw,  Hamilton  Parke  O'Connor,  William  Caven 
MoscRip,  James  Joseph  Robertson,  Daniel  O'Connor, 
■Joseph  Bawden. 


(  239  ) 


SITTINGS  IN  VACATION 

AFTER  HILARY  TERM. 


Taylor  v.  Parnell. 

Infant — Limitation  of  action — R.  8.  0.  ch.  135,  sec.  5. 

Held,  that  under  21  Jac.  I.  ch.  16,  sec.  7,  an  infant  has  six  years  after 
attaining  his  majority  to  bring  an  action  for  work  and  labour  performed 
by  him  during  his  infancy;  and  that  section  5  of  R.  S.  0.  ch.  135,  in  no 
way  interferes  with  such  right. 

Action  on  the  common  counts  for  work  and  labour,  &c. 

Fourth  plea :  that  the  alleged  cause  of  action  did  not 
.accrue  within  six  years  before  this  suit. 

Second  replication  to  fourth  plea  :  that  when  the  said 
cause  of  action  accrued  the  plaintiff  was  an  infant  within 
the  age  of  twenty-one  j^ears,  and  continued  such  infant 
until  three  years  before  the  commencement  of  this  suit. 
And  the  plaintiff  says  that  he  is  now  twenty-four  years  of 
.age,  and  that  he  commenced  this  suit  within  six  years 
next  after  his  attaining  the  age  of  twenty-one  years. 

Rejoinder :  that  the  said  causes  of  action  in  the  said 
]plea  were  for  services  and  work  alleged  to  have  been 
done  and  performed  by  the  plaintiff  under  a  contract 
and  engagement  with  the  defendant :  that  at  the  time  of 
entering  into  such  engagement  and  of  fulfilling  the  same, 
the  plaintiff  was  over  the  age  of  sixteen  years,  and  did 
not  reside  with  his  parents  or  with  any  guardian  :  that 
the  said  engagement  was  beneficial  to  him  the  said  plain- 
tiff, and  during  all  the  said  time  when  he  was  so  fulfilling 
the  said  engagement,  and  when  the  said  several  causes  of 
action  in  the  said  plea  accrued,  he  was  by  virtue  of  the 
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facts  hereinbefore  set  forth,  and  of  the  statutes  in  that  be- 
half, capable  of  suing  on  the  same  as  if  he  were  of  legal  age- 
To  this  rejoinder  the  plaintiff  demurred,  on  the  grounds  :; 
That  the  plaintiff,  though  entitled  to  sue  before  the  re- 
moval of  the  disability  of  infancy,  has,  after  such  removal,, 
an  additional  period  of  six  years  within  which  to  bring; 
his  action  under  the  statute  21  Jac.  I.  ch.  16,  sec.  7  :  that 
the  proviso  in  the  said  statute  is  a  saving  clause  in  favour  of 
infants,  and  imposes  no  disability  upon  them  in  the  matter 
of  suing,  and  the  fact  that  the  plaintiff  is  entitled  to  sue 
during  infancy,  is  no  answer  to  the  plaintiff's  replication. 

On  March  5,  1878,  the  demurrer  was  argued. 

S.  R.  Clarice  for  the  plaintiff,  cited  R.  S.  0.  ch.  135,  see^ 
5,  p.  1199 ;  Forbes  v.  Smith,  11  Ex.  161 ;  Darby  &• 
Bosanquefs  Statute  of  Limitations,  36,  103  ;  Bimjpson  on. 
Infants,  61,  92-4. 

Mc Michael,  Q.  C,  contra. 

March  12,  1878.  Galt,  J. — The  question  raised  by  the 
demurrer  in  this  case  is,  whether  an  infant  being  within 
the  provisions  of  R.  S.  0.  ch.  135,  sec.  5,  is  limited  to  six 
years  within  which  to  bring  an  action  under  that  statute- 
from  the  accruing  of  his  right  of  action,  or  whether  he  has 
a  period  of  six  years  after  his  attaining  his  majority  ta 
assert  his  right. 

The  5th  sec.  is,  "  Where  a  minor  over  the  age  of  sixteen 
years,  who  has  no  parent  or  legal  guardian,  or  who  does- 
not  reside  with  his  parent  or  guardian,  enters  into  an  en- 
gagement written  or  verbal  to  perform  any  service  or 
work,  he  shall  be  liable  upon  the  same,  and  shall  have  the 
benefit  thereof  as  if  he  had  been  of  legal  age." 

Dr.  McMichael  contended  that  the  efi'ect  of  this  statute 
was  to  do  away  with  the  disability  of  an  infiint,  and  to- 
enable  him  to  bring  an  action  in  his  own  name  without' 
being  required  to  sue  by  his  guardian  or  next  friend,  and 
therefore  the  Statute  of  Limitations  should  be  held  not  to^ 
apply,  as  he  was  under  no  disability. 
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On  the  other  hand,  Mr.  Clarke  asserted  that  the  statute 
was  passed  for  the  purpose  merely  of  rendering  an  infant 
liable  on  his  contract  to  perform  work  and  labour,  and  to 
confer  on  him  a  right  of  asserting  for  his  own  benefit  a 
claim  for  such  service  free  from  any  interference  by  his 
parent  or  guardian. 

I  think  this  was  clearly  the  intention  of  the  legislature,. 
I  do  not  understand  that  there  ever  was  a  disability  on 
the  part  of  an  infant  to  sue  simply  because  he  was  an 
infant. 

As  was  said  by  Pollock,  C.  B.,  in  Forbes  v.  Smith,  11 
Ex.  161,  at  p.  164,  "In  the  case,  which  I  suggested,  of  an. 
infant,  can  it  be  said,  that,  if  his  guardian  does  not  sue,  the 
infant  must  wait  until  he  is  of  age  ?" 

In  the  Treatise  on  Limitations  by  Darby  <So  Bosanquet^ 
p.  36,  it  is  said,  "  The  7th  section  of  the  Statute  of  James  is. 
a  saving  clause  and  of  itself  imposes  no  disability,  and  the 
plaintiff  is  at  liberty  to  bring  his  action  during  the  dis- 
ability in  any  way  he  might  have  done  if  the  Act  had  not 
passed,  and  that  whether  the  six  years  have  elapsed  or  not, 
and  has  in  addition  six  years  after  the  disability  ended." 

The  judgment  will  be  for  the  plaintiff  on  the  demurrer.. 

Judgment  for  plaintiff., 
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Clark  v.  Allen. 

Mjcamination  of  party  to  cause — Refmal  to  answer — Motion  for  attachment — 
Certificate  of  examination — Special  report. 

In  support  of  an  application  for  a  writ  of  attachment  against  a  party  for 
contempt  in  refusing  to  answer  certain  questions  on  an  examination  under 
the  C.  L.  p.  Act,  R.  S.  0.  ch.  50,  or  for  his  attendance  to  be  examined 
at  hi-5  own  expense.  Semhle,  that  the  copy  produced  of  such  examina- 
tion should  be  a  copy  thereof  certified  under  the  hand  of  the  examiner, 
and  that  a  sworn  copy  is  not  sufficient. 

Semble  also,  that  before  a  witness  can  be  rendered  liable  for  contempt,  the 
examiner  must  express  his  opinion  as  to  the  propriety  of  the  witness's 
answering. 

Under  the  Act  it  is  provided  :  1.  If  the  party  under  examination  demurs  or 
objects  to  any  question,  such  question  and  objection  shall  be  taken  down 
by  the  examiner  and  transmitted  to  the  Court,  who  shall  decide  thereon. 
2.  If  either  party  is  dissatisfied  with  the  conduct  of  any  witness,  he  may 
require  the  examiner  to  make  a  special  report  to  the  Court,  who  shall 
make  such  order  upon  such  report  as  justice  may  require.  In  this  case 
neither  of  the  above  modes  was  adopted,  and  the  writ  of  attachment  was 
therefore  refused. 

Held  also,  that  in  the  absence  of  such  special  report  no  order  can  be  made 
for  the  witness  attending  to  be  re-examined  at  his  own  expense. 

On  January,  18,  1878,  0.  B.  Gordon  obtained  a  rule 
nisi  calling  on  defendant  to  shew  cause  why  a  writ  of 
attachment  should  not  issue  to  attach  the  defendant  to 
answer  her  contempt  in  refusing  to  answer  certain  lawful 
questions  put  to  her  on  her  examination  herein  before 
G.  M.  E.,  taken  on  14th  January,  1878,  or  why  the  defen- 
dant should  not  be  ordered  to  attend  at  her  own  expense 
before  the  said  G.  M.  E.,  at  such  time  and  place  as  he  may 
in  writing  appoint,  and  submit  to  be  examined  herein  viva 
voce  on  oath,  and  answer  all  proper  questions,  and  why  the 
defendant  should  not  pay  the  costs  of  this  application  and 
such  examination. 

On  March  5,  1878,  Hodgins,  Q.  C,  shewed  cause. 
G.  B.  Gordon,  contra. 

March  8,  1878.  Galt,  J. — Mr.  Hodgins  took  several 
objections  to  this  rule,  but  it  is  unnecessary  to  consider 
more  than  one. 
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He  contended  that  the  evidence  before  the  Court  was 
•entirely  insufficient,  the  only  testimony  of  what  took  place 
Ibeing  what  purported  to  be  a  sworn  copy  of  the  original 
examination,  and  not  a  certified  copy  under  the  hand  of 
the  person  taking  the  same. 

The  165th  sec.  of  C.  L.  P.  Act,  K  S.  0.  ch.  50,  is  as  fol- 
lows :  "  Wherever,  by  virtue  of  this  Act,  an  examination 
of  any  party  or  parties,  witness  or  witnesses,  has  been 
taken  before  any  *  *  person  appointed  to  take  the 
same,  the  depositions  taken  down  by  the  examiner  shall 
be  returned  to  and  kept  in  the  office  of  the  Court  *  *  in 
which  the  proceedings  are  carried  on ;  and  office  copies  of 
such  depositions  may  be  given  out,  and  the  examinations 
and  depositions  certified  under  the  hand  of  the  Judge  or 
other  officer  or  person  taking  the  same,  or  a  copy  thereof 
€ertified  *  *  as  the  case  may  be,  shall,  without  proof 
of  the  signature,  be  received  and  read  in  evidence,  saving 
all  just  exceptions." 

If  it  were  necessary  to  decide  this  point,  I  should  incline 
istrongly  to  the  opinion  that  the  objection  is  well  taken. 
The  statute  has  expressly  enacted  that  the  production  of 
an  office  or  certified  copy  shall  be  received  and  read  in 
evidence,  but  it  has  made  no  provision  for  the  reception  of 
a  sworn  copy. 

There  is  however  a  much  more  fatal  objection,  which  is, 
there  is  no  legal  evidence  that  the  refusal  to  answer  the 
questions  complained  of,  was  objected  to  at  the  examin- 
ation reported  to  the  Court. 

There  is  an  affidavit  made  by  the  gentleman  who  con- 
ducted the  examination  stating,  "  that  on  said  examination 
-the  defendant  refused  to  say  whether  or  not  she  used  the 
slanderous  words  set  forth  in  the  declaration,  except  as  to 
four  persons  whom  she  named.  Her  refusal,  as  appears  on 
her  examination,  was  wilful  and  deliberate.  When  asked 
the  question  there  set  forth  by  me,  she  would  answer 
^  name  your  person,'  and  her  counsel  refused  to  allow  her 
to  answer  the  question,  except  as  to  the  four  persons 
named.    I  endeavoured  on  said  examination,  by  asking  the 
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question  repeatedly  and  in  different  ways,  to  elicit  the 
information  sought  by  said  question,  but  could  not  get  a 
proper  answer  from  the  defendant,  and  it  was  only  after 
seeing  that  the  defendant  was  determined  not  to  answer 
properly  my  question  that  I  had  the  question  and  answer 
taken  down  in  said  examination." 

By  sec.  163  :  "If  the  party  or  person  under  examination 
demurs  or  objects  to  any  question  or  questions  put  to  him, 
the  question  or  questions  so  put,  and  the  demurrer  or  ob- 
jection of  the  witness  thereto,  shall  be  taken  down  by  the 
examiner,  and  be  transmitted  by  him  to  the  office  of  the 
Court,  to  be  there  filed;  and  the  validity  of  such  demurrer 
or  objection  shall  be  decided  by  the  Court  or  a  Judge." 

By  sec.  164,  sub-sec.  3  :  "It  shall  be  in  the  discretion  of 
the  examiner  to  put  down  any  particular  question  or  ans- 
wer, if  there  appears  to  be  any  special  reason  for  so  doing, 
and  any  question  or  questions  objected  to  shall  at  the 
request  of  either  party  be  noticed  or  referred  to  by  the 
examiner  in  or  upon  the  depositions ;  and  he  shall  state  his- 
opinion  thereon  to  the  counsel,  attorneys,  agents,  or  parties,, 
and  if  requested  by  either  party,  he  shall  on  the  face  of 
the  depositions  refer  to  such  statement." 

It  appears  to  me  that  the  latter  part  of  this  sub-section 
is  very  important,  and  that  before  any  person  can  render 
himself  liable  to  attachment  for  contempt  in  refusing  to- 
answer  any  question  objected  to,  it  is  necessary  that  the 
examiner  shall  state  his  opinion  on  the  propriety  of  the. 
witness  answering.  It  must  be  admitted  that  such  a  pro- 
vision is  very  reasonable  when  we  consider  the  number  of 
persons  daily  examined  under  the  provision  of  this  Act.. 
This  was  not  attended  to  in  this  case. 

Without  admitting  that  the  evidence  of  what  took  place 
on  the  examination  in  this  case  is  properly  before  me,  I 
refer  to  it  merely  to  shew  what  is  alleged  to  have  been 
done,  so  as  to  exemplify  my  meaning.  Question — In 
speaking  of  the  plaintifi*  did  you  say  to  any  person  other 
than  John  Clark,  that  the  plaintiff  swore  false  in  Toronto  ? 
Mr.  Spragge  (counsel  for  defendant)  objects  to  any  ques- 
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tion  being  put  as  to  slander  other  than  those  alleged  to 
have  been  spoken  to  Thomas  Ellis,  John  Clark,  Eobert 
Campbell,  and  Mrs.  Gracey,  the  plaintiff  in  his  examina- 
tion having  sworn  that  the  slanders  complained  of  were 
spoken  to  these  persons  only.  Answer — I  made  use  of  the 
language  that  I  used  as  above  to  John  Clark,  Thomas 
Ellis,  and  Mrs.  Gracey.  Robert  Campbell  was  present  at 
the  interview  between  John  Clark  and  me,  I  did  not  say 
to  any  of  these  four  persons  that  Henry  Clark  swore  false 
in  Toronto.  Beyond  that  I  decline  to  answer  the  question 
further.  Question — Did  you,  on  any  occasion  within  a 
month  or  two  months  after  the  trial  of  the  case,  Allen 
-against  Ellis,  or  the  last  assizes  in  Toronto,  say  of  the 
plaintiff  that  he  swore  false  in  Toronto  ?  AnsAver — Not 
to  any  of  the  four  persons  mentioned  above.  I  decline  to 
answer  further." 

These  two  answers  are  those  complained  of  It  does  not 
appear  that  the  learned  examiner  expressed  any  opinion 
as  to  the  propriety  or  impropriety  of  the  witness  giving  the 
answer  which  she  did  give,  or  refusing  to  answer  further, 
and  without  such  expression  of  opinion  I  do  not  think  the 
witness  can  be  blamed. 

By  the  166th  sec,  "  Every  Judge,  officer  or  other  person 
taking  examinations  under  this  Act,  m^ay,  and  if  need  be 
shall,  make  a  special  report  to  the  Court  in  which  such 
proceedings  are  pending,  touching  such  examination  and 
the  conduct  or  absence  of  any  witness  or  other  person 
thereon  or  relating  thereto ;  and  the  Court  shall  institute 
such  proceedings  and  make  such  order  upon  such  report  as 
justice  may  require,  and  as  may  be  instituted  and  made  in 
any  case  of  contempt  of  Court." 

This  has  not  been  done  in  this  case. 

The  result  of  the  best  consideration '  which  I  have  been 
able  to  give  to  the  provision  of  the  statute  is,  that  on  an 
•examination  there  are  two  courses  open  to  the  parties. 

First.  If  the  party  under  examination  demurs  or  objects 
to  any  question,  such  question  and  objection  shall  be  trans- 
mitted to  and  decided  by  the  Court,  and  the  costs  occasioned 
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by  such  demurrer  or  objection  shall  be  in  the  discretion  of" 
the  Court.  Second.  If  either  party  is  dissatisfied  with  the 
conduct  of  any  witness,  he  may  require  the  person  taking 
the  examination  to  make  a  special  report  to  the  Court,  and 
the  Court  shall  make  such  order  upon  such  report  as  justice 
may  require.  Neither  of  these  courses  has  been  pursued,, 
consequently  this  rule  must  be  discharged,  and  with  costs, 
as  it  was  moved  with  costs.  The  foregoing  remarks  apply 
to  that  part  of  the  rule  which  applies  to  an  attachment.  It 
is  true  that  Mr.  Gordon  on  the  argument  stated  that  he  did 
not  press  for  an  attachment,  but  I  have  thought  it  expe- 
dient to  express  my  opinion  on  the  subject. 

As  respects  the  alternative  prayer,  namely,  that  the  de^ 
fendant  shall  attend  at  her  own  expense  for  re-examination, 
I  am  of  opinion,  for  the  reasons  before  stated,  that  I  am 
without  any  legal  evidence  of  what  took  place.  The  only 
proper  means  of  affording  such  information  to  the  Court  or  ° 
a  Judge,  is  pointed  out  by  the  166th  sec.  It  must  be  by 
the  report  of  the  examiner,  and  in  the  absence  of  such 
report  I  can  make  no  order  based  on  any  previous  exami-^ 
nation. 

The  rule  must  be  discharged,  with  costs. 


Bule  discharged. 
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The  Manufacturers  and  Merchants  Mutual  Fire, 
Insurance  Company  v.  The  Canada  Guarantee 
Company. 

Deed  of  guarantee  for  plaintiffs'  agent — Pleading — Averment  of  proof  of  loss. 

The  second  count  of  a  declaration,  after  referring  to  a  deed  set  out  in  the 
first  count,  by  which  defendants  covenanted  to  re-imburse  to  the  plaintiffs 
any  loss  not  exceeding  $600,  which  the  plaintiffs  should  sustain  by  any  act 
of  fraud  or  dishonesty  on  the  part  of  one  H.  who  had  been  appointed  the 
plaintiffs'  agent — such  re-imbursement  to  be  made  within  three  months 
after  proof  should  be  given  to  the  satisfaction  of  defendants'  directors  of 
such  loss — alleged  that  H.  received  and  appropriated  to  his  own  use  cer- 
tain moneys  of  the  plaintiffs :  that  the  plaintiffs  gave  proof  of  their  loss 
to  defendants,  and  defendants  thereupon  repudiated  all  liability  and 
alleged  as  a  reason  that  the  plaintiffs  had  forfeited  all  right  under  said 
deed  by  non  compliance  with  certain  conditions  not  relating  to  such  proof^ 
and  did  not  require  any  further  proof  of  said  loss,  and  thereby  waived  all 
further  proof  thereof  by  the  plaintiffs,  &c. 

Held,  on  demurrer,  that  compliance  with  the  deed  in  giving  proof  of  the 
loss  was  sufficiently  averred  to  call  upon  defendants  to  plead. 

First  count :  For  that  by  a  deed  or  policy  of  guarantee 
bearing  date,  1st  March,  1876,  and  made  between  one 
Alexander  C.  Hartwell  of  the  first  part,  the  defendants  of 
the  second  part,  and  the  plaintiffs  of  the  third  part — wherein 
it  was  recited  that  the  said  Alexander  C.  Hartwell  had 
been  appointed  agent  in  the  service  of  the  plaintiffs,  and 
had  been  required  to  find  security  for  the  performance  of 
his  duties  in  the  said  situation,  and  that  the  defendants,  in 
consideration  of  the  sum  of  $9  as  the  premium  from  the 
1st  of  March,  1876,  to  the  1st  of  March,  1877,  then  there- 
for paid,  and  the  sum  or  premium  of  $9  thereafter  to  be 
therefor  paid  to  the  defendants,  on  or  before  the  1st  of 
March,  1877,  and  in  every  succeeding  year  so  long  as  the 
defendants  should  consent  to  receive  it,  had  agreed,  upon 
the  terms  and  subject  to  the  provisoes  and  conditions 
therein  contained  and  endorsed  thereon,  thereby  to  become 
such  security  to  the  plaintiffs — the  defendants  upon  the 
said  terms,  and  subject  to  the  said  provisoes  and  "condi- 
tions, covenanted  with  the  plaintiffs  to  re-imburse  unto 
them  or  their  representatives  or  assigns  the  amount  of 
any  loss,  not  exceeding  in  the  whole  the  sum  of  S600, 
which,  during  the  continuance  of  such  deed  or  policy. 
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should  be  sustained  by  the  plaintiffs  by  reason  of  any  act 
of  fraud  or  dishonesty  of  the  said  Alexander  C.  Hartwell 
in  his  said  employment,  such  reimbursement  to  be  made 
within  three  calendar  months  next  after  proof  should  be 
given  to  the  satisfaction  of  the  directors  of  the  defendants 
of  the  occurrence  of  such  loss. 

And  the  plaintiffs  say  that  afterwards,  and  whilst  the 
said  Alexander  C.  Hartwell  continued  in  the  said  service 
of  the  plaintifi's  as  such  agent  as  aforesaid,  and  whilst  the 
the  said  deed  or  policy  of  guarantee  was  in  full  force  and 
effect,  the  said  Alexander  C.  Hartwell,  as  such  agent, received 
for  and  on  account  of  the  plaintiffs  certain  moneys  and 
securities  for  money  amounting  to  a  sum  exceeding  $600 
and  did  not  duly  and  faithfully  account  to  the  plaintiffs 
for  the  same ;  but  on  the  contrary  thereof,  fraudulently 
and  dishonestly  neglected  and  refused  so  to  do,  and  by 
reason  thereof,  and  of  the  fraudulent  and  dishonest  con- 
duct of  the  said  Alexander  C.  Hartwell  in  not  accounting 
to  the  plaintiffs  for  the  said  monej^s  and  securities  for 
moneys,  and  in  his  fraudulently  and  dishonestly  appropri- 
ating the  same  to  his  own  use,  the  plaintiffs  sustained 
great  losses,  exceeding  in  the  whole,  the  sum  of  $600  in 
respect  thereof ;  and  the  plaintiffs  did,  more  than  three 
calendar  months  before  the  commencement  of  this  suit, 
cause  proof  to  be  given  to  the  satisfaction  of  the  directors 
of  the  defendants,  of  the  occurrence  of  such  loss.  And  all 
conditions  were  performed,  &;c.,  necessary  to  entitle  the 
plaintiffs  to  a  performance  by  the  defendants  of  their  said 
covenant,  and  to  maintain  this  action  for  the  breach  there- 
of hereinafter  alleged,  and  nothing  happened  or  was  done 
to  prevent  their  maintaining  the  same ;  yet  the  defendants 
have  not,  nor  has  the  said  Alexander  C.  Hartwell,  re- 
imbursed or  paid  to  the  plaintiffs  the  said  last-mentioned 
sum,  or  the  amount  of  the  plaintiffs'  said  loss,  or  any  part 
thereof,  and  the  same  remains  wholly  unpaid  and  un- 
satisfied. 

Second  count :  And  also  for  that  by  the  deed  or  policy 
of  guarantee  in  the  first  count  mentioned,  the  defendants 
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-covenanted  with  the  plaintiffs  as  in  the  first  count  alleged  ; 
And  that  afterwards,  and  whilst  the  said  Alexander  C. 
Hartwell  continued  in  the  said  service  of  the  plaintiffs  as 
such  agent  as  in  the  first  count  mentioned,  and  whilst  the 
said  deed  or  policy  of  guarantee  was  in  full  force  and 
effect,  the  said  Alexander  C.  Hartwell,  as  such  agent,  re- 
ceived for  and  on  account  of  the  plaintiffs  certain  moneys 
and  securities  for  money  amounting  to  a  sum  exceeding 
$600,  and  did  not  duly  and  faithfully  account  to  the 
plaintiffs  for  the  same ;  but,  on  the  contrary  thereof,  fraudu- 
lently and  dishonestly  neglected  and  refused  so  to  do,  and 
by  reason  thereof  and  of  the  fraudulent  and  dishonest  con- 
duct of  the  said  Alexander  C.  Hartwell  in  not  accountinor 
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to  the  plaintiffs  for  the  said  moneys  and  securities  for 
money,  and  in  his  fraudulently  and  dishonestly  appropri- 
ating the  same  to  his  own  use,  the  plaintiffs  sustained 
great  losses,  exceeding  in  the  whole  the  sum  of  SGOO  in 
respect  thereof;  and  the  plaintiffs  did,  more  than  three 
calender  months  before  the  commencement  of  this  suit, 
cause  proof  to  be  given  to  the  defendants  of  the  occurrence 
of  such  loss ;  and  the  defendants  thereupon  repudiated  all 
liability  to  the  plaintiffs  in  respect  of  the  claim  herein  sued 
for,  and  alleged  as  a  reason  for  so  doing  that  the  plaintiffs 
had  forfeited  all  right  to  claim  under  said  policy,  by  failing 
to  comply  with  the  second  and  third  conditions  thereof, 
which  conditions  did  not  in  any  way  relate  to  the  giving 
of  the  proof  aforesaid,  and  the  defendants  did  not  require 
any  further  proof  to  be  given  by  the  plaintiffs  of  the  occur- 
rence of  the  said  loss,  and  thereby  waived  all  further  proof 
thereof  by  the  plaintiffs,  and  in  all  other  respects  all  con- 
ditions were  performed,  &c.,  necessary  to  entitle  the  plain- 
tiffs to  a  performance  by  the  defendants  of  their  said  cove- 
nant, and  to  maintain  this  action  for  the  breach  thereof 
hereinafter  alleged,  and  nothing  happened  or  was  done  to 
prevent  their  maintaining  the  same ;  yet  the  defendants 
have  not,  nor  has  the  said  Alexander  C.  Hartwell,  re- 
imbursed or  paid  to  the  plaintiffs  the  said  last-mentioned 
sum  or  the  amount  of  the  plaintiffs'  said  loss,  or  any  part 
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thereof,  and  the  same  remains  wholly  unpaid  and  un- 
satisfied. 

To  the  second  count  of  the  declaration  the  defendants, 
demurred,  on  the  grounds : 

That  the  acts  alleged  as  a  waiver  of  the  conditions  pre- 
cedent, that  proof  of  the  alleged  loss  should  be  made  to  the 
satisfaction  of  the  directors  of  the  defendants'  company 
before  the  loss  should  become  payable,  do  not  in  law 
amount  to  waiver. 

That  it  appears  on  the  face  of  the  pleading,  the  first  and 
second  counts  being  incorporated  by  the  introductory 
words  ot  the  second  count,  that  proof  of  the  alleged  loss 
has  not  been  made  to  the  satisfaction  of  the  defendants' 
directors  required  by  the  policy  declared  on. 

That  the  policy  declared  on  being  a  deed,  its  terms 
could  only  be  varied  or  waived  by  deed,  and  the  facts 
stated  and  relied  on  as  amounting  to  a  waiver,  are  not 
stated  to  have  been  by  deed. 

On  March  12th,  1878,  the  demurrer  was  argued. 

E.  Martin,  Q.  C,  for  the  defendants,  referred  to  14  & 
15  Vic.  ch.  36,  sec.  28  ;  Workman  v.  Royal  Ins.  Co.,  16 
Grant  185  ;  Kelly  v.  Isolated  Risk,  &c.,  Ins.  Co.,  26  C. 
299  ;  Thames  Iron  Works  Co.  v.  Royal  Mail  Steam  Packet 
Co.,  13  C.  B.  N.  S.  858  ;  Scott  v.  Niagara  District  Mutual 
Ins,  Co.,  25  U.  C.  R.  119  ;  Mulvey  v.  Gore  District  Mutual 
hu.  Co.,  25  U.  C.  R.  424  ;  Stadhard  v.  lee,  3  B.  &  S.  364 
Andrews  v.  Belfield,  2  C.  B.  N.  S.  779  ;  Scott  v.  Corpor- 
ation of  liverpool,  25  L.  J.  N.  S.  Ch.  227;  Solvency  Mu- 
tual Guarantee  Co.  v.  Froane,  7  H.  &;  N.  5  ;  Stickney  v. 
Niagara  District  Mutual  Ins.  Co.,  23  C.  P.  872  ;  Abra- 
hams V.  Agricultural  Mutual  Assurance  Association,  40 
U.  C.  K  175  ;  McMath  v.  Confederation  life  Association,, 
36  U.  C.  R.  459. 

MacKelcan,  Q.  C,  for  the  plaintiffs,  referred  to  Canada 
Landed  Credit  Co.  v.  Canada  Agricultural  Ins.  Co.,  17 
Grant  418  ;  Moore  v.  Woolsley,  4  G.  &  B.  243,  256  ;  Braun- 
stein  V.  Accidental  Death  Ins.  Co.,  1  B.  &  S.  782 ;  May  on 
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Insurance,  pp.  572-7;  Sansum's  Dig.  of  Insurance,  1105- 
1119;  Mason  v.  Andes  Ins.  Co.,  23  C.  P.  37;  Blake  v,. 
Exchange  Mutual  Ins.  Co.,  12  Gray  2G5. 

March  15,  1878.  GwYNNE,  J. — In  my  opinion  the 
defendants  have  been  premature  in  demurring,  as  they 
have  done,  to  the  second  count  of  the  declaration. 

If  the  count  could  be  read  as  containing  an  averment 
of  the  fact  of  waiver  by  the  defendants  of  all  proof  of  the 
occurrence  of  the  alleged  loss,  and  if  such  proof  were  a 
condition  precedent  to  the  accrual  to  the  plaintiffs  of  their 
cause  of  action,  still  the  count  would  not  be  open  to  de- 
murrer, for  in  a  declaration,  wherein  less  certainty  is  re- 
quired than  in  a  plea  or  subsequent  pleading,  it  is  sufficient 
to  aver  the  fact  of  waiver  simply  without  saying  it  was  by 
deed,  and  if  a  deed  be  necessary  and  is  not  proved,  the 
plaintiffs  would  fail  to  establish  their  averment  of  waiver. 

In  an  action  upon  a  guarantee  which,  within  the  pro- 
visions of  the  Statute  of  Frauds,  must  be  in  writing,  it  is 
not  necessary  to  aver  in  the  declaration  that  it  was  in 
writing. 

So  here  if  this  count  did  contain  an  averment  of  the 
fact  of  waiver  of  all  proof,  that  must  be  taken  as  implying: 
a  sufficient  waiver  in  a  declaration,  and  one  by  deed  where 
it  can  only  be  by  deed,  and  the  defendants  by  demurring 
would  admit  the  waiver,  and  could  not,  upon  the  argument- 
of  their  demurrer,  be  heard  to  contend  that  what  they  had 
admitted  as  a  fact  was  not  alleged  to  have  been  executed 
in  a  form  to  make  it  good  in  law.  See  the  observations 
of  Martin,  B.,  in  Solvency  Mutual  Guarantee  Co.  v.  Froane, 
7H.  &N.  5,  at  p.  13. 

Where  a  waiver  in  fact  is  relied  upon  in  a  declaration,, 
it  lies  upon  the  defendants  to  allege  that  it  Avas  not  by 
deed,  if  a  deed  be  necessary  to  its  validity. 

But  the  count  does  not,  as  it  seems  to  me,  make  any 
averment  of  a  waiver  in  fact.  Under  the  words  "  thereby,, 
&c.,  &c.,"  the  pleader  must,  I  think,  be  regarded  as  having 
contemplated  drawing  a  conclusion  of  law  from  the. 
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precedent  matters  of  fact  alleged,  and  the  conclusion  drawn 
is,  that  the  facts  alleged  constitute  in  law  a  waiver  of  all 
further  proof.  What  the  object  of  drawing  this  conclusion 
was,  I  fail  to  see,  for  there  is  nothing  alleged  from  which 
it  can  be  gathered  that  any  necessity  was  imposed  upon 
the  plaintiffs  to  furnish  any  further  proof  than  that  which 
had  already  been  averred  had  been  furnished,  namely, 
proof  of  the  occurrence  of  the  loss.  If  the  plaintiffs  fur- 
nished defendants  with  proof  of  the  occurrence  of  the  loss, 
that  surely  is  prima  facie  good,  and  until  the  defendants 
set  up  by  plea  that  what  the  plaintiffs  rely  upon  as  proof, 
was  either  no  proof  at  all  or  was  insufficient,  the  aver- 
ment is  sufficiently  large  to  comprehend  complete  proof 

All  that  could  be  required  in  a  case  of  this  nature  is 
such  proof  as  should  satisfy  reasonable  men :  Moore  v. 
Woolsey.  4  E.  &  B.  243  ;  Braunstein  v.  Accidental  Death 
Ins.  Co.,  1  B.  &;  S,  782. 

The  case  of  Andreius  v.  Belfleld,  2  C.  B.  N.  S.  779,  and 
other  cases  of  that  class  to  which  I  was  referred,  have  no 
application  in  a  case  of  this  nature. 

Now  the  facts  which  are  alleged  in  the  second  count, 
and  which  the  demurrer  admits,  are,  that  a  loss  within  the 
covenant  occurred — that  the  plaintiffs  furnished  the  de- 
fendants with  proof  of  its  occurrence,  and  the  defendants 
did  not  require  any  further  proof,  but  repudiated  liability 
upon  a  wholly  different  ground.  Now  without  these  two 
latter  averments,  namely,  that  the  defendants  did  not  re- 
quire any  further  proof,  &c.,  &c.,  sufficient,  as  it  appears  to 
me,  is  averred  to  call  upon  the  defendants  for  a  defence. 

But  I  do  not  see  that  the  second  count  varies  much  from 
the  first.  The  facts  alleged  in  the  second  seem  rather  to 
be  matters  to  be  relied  upon  in  evidence  for  the  purpose  of 
drawing  the  inference  that  the  defendants  were  satisfied 
with  the  proof  furnished,  as  is  alleged  in  the  first  count, 
and  I  do  not  see  that  the  second  count  advances  the  plain- 
tiffs' remedy  one  iota,  for  if  the  defendants  should  set  up 
as  a  defence  to  the  first  count,  that  no  proof  at  all  or  no 
sufficient  proof  of  the  occurrence  of  the  loss  was  furnished, 
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it  would  be  still  necessary  for  the  plaintiffs  to  reply  that 
the  defendants  were  furnished  with  such  proof  as  ought  to 
have  satisfied  reasonable  men,  and  from  which  the  infer- 
ence may  be  drawn  that  they  were  satisfied. 

Whether  the  supplying  the  defendants  with  proof  of  the 
occurrence  of  the  loss,  is  or  not  a  condition  precedent,  is  a 
point  which  can  be  raised  better  when  we  see  the  whole 
deed  than  upon  this  demurrer. 

In  Braunstein  v.  Accidental  Decdh  Ins.  Co.,  Wightman,, 
J.,  at  p.  795  of  1  B.  &;  S.  782,  seemed  to  be  of  opinion 
that  a  similar  clause  was  rather  directory  as  between  the 
shareholders  and  directors  of  the  company,  than  a  clause 
amounting  to  a  condition  precedent  to  the  right  of  the 
assured  to  recover. 

Although  I  think  there  is  sufilcient  alleged  in  the  second 
count  to  call  upon  the  defendants  to  plead,  and  this  is  all 
that  it  is  necessary  to  decide  upon  this  demurrer,  it  ap- 
pears to  be  highly  probable  upon  the  pleas  coming  in,  it 
will  be  found  that  in  reality  the  second  count  varies  so 
little  from  the  first,  that  no  purpose  whatever  is  served  by 
the  second  count,  and  then  it  may  be  proper  for  the  defen- 
dants to  move  to  have  it  struck  ofi"  the  record;  but  as 
against  this  demurrer,  I  must  hold  that  the  count  sufii- 
ciently  discloses  a  cause  of  action  entitling  the  plaintiffs, 
to  recover,  unless  displaced. 

The  judgment  will  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs^ 
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Hopkins  v.  The  Manufactueers  and  Merchants 
Mutual  Fire  Insurance  Company. 

Mutual  insurance  policy — Avoidance  by  fraud — Waiver  by  subsequent 
assessment. 

To  a  declaration  on  a  policy  of  insurance  in  a  Mutual  Company  defendants 
pleaded  that  the  plaintiff  induced  them  to  enter  into  the  contract  by 
representing  and  warranting  to  them  certain  facts  relative  to  the  insured 
premises,  material  to  be  made  known  to  defendants  and  to  the  risk,  which 
were  false  and  fraudulent,  whereby  the  policy  was  avoided.  A  further 
plea,  after  setting  up  the  representation  and  warranty  as  in  the  former 
plea,  averred  that  the  plaintiff  promised  and  agreed  that  the  premises 
should  continue  as  represented  and  warranted,  and  that  in  the  belief  that 
he  would  perform  the  same  the  defendants  made  the  policy,  but  that,  after 
the  making  thereof,  the  plaintiff  ceased  to  keep  the  premises  in  the  con- 
dition represented  and  warranted,  thereby  increasing  the  risk,  whereby, 
&c.  To  each  of  these  pleas  the  plaintiff  replied  by  way  of  estoppel  that 
after  such  representation  and  warranty,  and  after  the  loss,  and  after 
defendants  had  acquired  full  knowledge  of  the  breach  and  falseness  of 
said  representation  and  warranty,  defendants  levied  an  assessment  on 
the  premium  note  given  by  plaintiff  to  cover  losses  by  defendants  to  a 
date  named,  before  which  day  the  plaintiff  had  sustained  said  loss;  and 
notified  him  that  unless  such  assessment  should  be  paid  within  thirty 
days  his  insurance  would  be  void;  and  that  within  said  thirty  days  he 
paid  and  defendants  received  said  assessment. 

jHeld,  on  demurrer,  replications  good,  as  shewing  that  defendants,  with  full 
knowledge  of  the  breaches  of  warranty  had  elected,  as  they  might,  to 
treat  the  insurance  as  existing. 

Declaration  on  a  policy  of  insurance  dated  7tli  Decem- 
"ber,  1876,  for  three  years,  for  $600,  namely: 

Furniture,  Wearing  Apparel,  &;c.    .    .    .  $450 

China,  Earthenware,  &c  100 

Liquors  and  Cigars,   50 

$600 

The  premium  whereof  was  paid  partly  in  cash  and 
partly  by  premium  note,  and  which  said  policy  was  subject 
to  the  statutory  conditions  and  variations  thereof  of  the 
Fire  Insurance  Act  of  1876,  endorsed  thereon,  alleging  a 
loss  by  fire,  and  performance  of  all  conditions  precedent. 

Fourth  plea  :  That  the  said  plaintiff,  in  order  to  induce 
the  defendants  to  enter  into  the  said  alleged  contract  of 
insurance  in  the  declaration  mentioned,  then  represented 
and  warranted  to  the  defendants  of  and  concerning  certain 
facts  and  circumstances  material  to  be  made  known  to  the 
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"defendants  in  order  to  enable  them  to  judge  of  the  risk 
about  to  be  undertaken,  as  follows :  that  the  stoves  used 
in  the  building  wherein  the  property  to  be  insured  was 
then  situate,  as  in  the  declaration  mentioned,  were  in  good 
order,  and  that  the  pipes  leading  therefrom  and  connecting 
therewith  were  in  good  order,  and  that  the  said  pipes  did 
not  pass  or  come  near  to  the  wood  of  the  said  building ; 
and  the  defendants  relying  upon  the  said  representation 
and  warranty,  made  the  policy  in  the  declaration  men- 
tioned, which  said  representation  and  warranty  were  false 
-and  fraudulent  to  the  knowledge  of  the  plaintiff,  whereby 
the  said  policy  became  and  is  void. 

The  fifth  plea  repeated  the  allegations  in  the  fourth 
plea  down  to  the  word  building.  It  then  proceeded  : 
and  then  promised  and  agreed  with  the  defendants  that 
during  the  currency  of  the  said  policy  the  same  should 
-continue  as  represented  and  warranted  as  aforesaid.  And 
the  defendants  relying  upon  the  said  promise  and  agree- 
ment of  the  plaintiff,  and  believing  that  the  said  plaintiff 
would  perform  the  same,  made  the  policy  in  the  declara- 
tion mentioned ;  and  the  said  plaintiff,  after  the  making  of 
the  said  policy  and  before  the  said  loss,  and  without  the 
knowledge  or  consent  of  the  defendants,  and  contrary 
to  his  promise  and  agreement,  ceased  to  keep  the  said 
stoves  and  pipes  in  the  condition  represented  and  warranted 
<as  aforesaid,  thereby  increasing  the  risk,  whereby  the  said 
policy  became  and  is  void. 

To  the  fourth  plea  the  plaintiffs  replied  that  the  de- 
fendants ought  not  to  be  admitted  to  say  that  the  policy 
in  the  declaration  mentioned  became  or  is  void  by  reason 
of  any  of  the  matters  in  the  fourth  plea  alleged,  because 
that  after  the  representation  and  warranty  in  that  plea 
mentioned,  and  after  the  loss  by  fire  in  the  declaration 
mentioned,  and  after  the  defendants  had  acquired,  as  in 
fact  they  had,  full  notice  and  knowledge  of  the  breach  of  the 
said  warranty  and  representation  and  of  the  falseness  of  the 
same,  the  defendants  passed  a  resolution  in  writing  to  levy 
an  assessment,  and  did  levy  an  assessment  of  $14.40  on  the 
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premium  note  given  by  the  plaintiff  in  respect  of  his  said! 
insurance,  and  to  cover  losses  by  the  said,  company  from  the' 
7th  December,  1877,  to  the  7th  December,  1878,  before 
which  period,  to  wit,  on  the  1st  June,  1877,  the  plaintiff" 
had  sustained  the  said  loss,  and  made  the  same  payable  by 
the  plaintiff"  to  the  defendants  at  the  office  of  the  company 
in  Hamilton,  within  thirty  days  next  after  notice  of  the 
same  to  the  plaintiff.  And  the  defendants  afterwards,  and 
before  the  commencement  of  this  suit,  duly  gave  notice  to  • 
plaintiff  of  the  said  assessment,  and  that  unless  the  same 
should  be  paid  by  the  plaintiff  within  the  said  period  of 
thirty  days,  the  plaintiff's  said  insurance  would  become  void. 
And  the  plaintiff  within  the  said  period  of  thirty  days, 
and  before  the  commencement  of  this  suit,  duly  paid  to 
the  defendants  the  said  amount,  and  they  duly  accepted 
and  received  the  same,  and  still  retain  the  same,  whereby 
the  defendants  waived  the  said  avoidance  of  the  said  policy, 
and  renewed  and  continued  the  same.  Wherefore  the 
plaintiff  prays  judgment  if  the  defendants  ought  to  be  ad- 
mitted to  say  that  the  said  policy  and  the  insurance  thereby 
effected  be  came  void  by  reason  of  any  of  the  matters  in 
the  fourth  plea  alleged. 

There  was  a  similar  replication  to  the  fifth  plea. 

To  these  replications  the  defendants  demurred,  on  the 
grounds :  that  upon  the  policy  becoming  void  as  in  the 
said  fourth  and  fifth  pleas  stated,  the  premiums  represented 
by  the  premium  note  in  the  second  replication  mentioned 
became  forfeited  to  the  defendants,  and  the  amount  of  the 
same  was  properly  payable  by  the  plaintiff  upon  assess- 
ment notwithstanding  the  said  policy  having  become  void. 

The  receipt  of  the  same  or  the  acts  of  the  defendants 
mentioned  in  the  said  replications  do  not  amount  to  a 
waiver  of  the  conditions  of  the  policy  mentioned  in  the 
plaintiff's  declaration,  or  any  of  them,  "nor  are  the  defen- 
dents  estopped  by  assessment  and  receipt  of  premium  after  - 
loss. 

On  April  5,  1878,  the  demurrers  were  argued. 
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J.  H.  Ferguson,  for  the  defendants,  cited  Angell  on  Insur- 
ance, 2nd  ed.,  pp.  462-4 ;  New  Hampshire  Mutual  Ins.  Co. 
V.  Band,  4  Foster  N.  H.  428 ;  Lyons  v.  Globe  Mutual  Ins. 
Co.,  28  C.  P.  62  ;  Merritt  v.  Niagara  District  Mutual  Ins- 
Co.,  18  U.  C.  R.  529. 

Osier,  contra,  referred  to  Smith  v.  Mutual  Ins.  Co.  of 
Clinton,  27  C.  P.  441. 

April  12,  1878.  Hagarty,  C.  J. — If  the  first  plea  in 
question  here  be  true,  that  the  policy  was  obtained  by  a 
false  warranty,  &c.,  and  was  void,  the  risk  never  attached, 
and  the  relations  of  assurers  and  assured  never  subsisted 
between  the  parties. 

It  seems  to  me  therefore  that  it  is  impossible  to  maintain 
such  a  plea  against  the  facts  stated  in  this  replication,  viz., 
that  with  full  knowledge  the  defendants  assessed  the  plain- 
tiff for  losses  extending  over  a  period  long  subsequent  to 
the  loss.  With  or  without  knowledge,  I  hardly  see  that 
they  can  be  heard  urging  in  one  breath  that  the  plaintiff  was 
never  insured  with  them,  and  that  he  is  still  liable  to  pay 
his  premium  note. 

The  other  plea  confesses  a  binding  contract  to  have  been 
entered  into,  but  avoids  it  on  a  subsequent  breach  of  war- 
ranty in  a  matter  material  to  the  risk. 

The  point  then  presented  is  this,  can  they  with  full 
knowledge  that  the  policy  has  so  become  void  be  allowed 
to  treat  it  as  void  from  the  breach  of  warranty,  and  at  the 
same  time  demand  and  receive  an  assessment  for  a  period 
extending  for  a  long  time  after  the  loss  ? 

I  think  they  may  rightfully  insist  on  the  plaintiff  paying 
his  contributions  to  the  general  losses,  &c.,  up  to  the  time 
when,  as  they  insist,  his  policy  became  void.  But  it  is 
here  admitted  that  after  the  loss  occurred,  and  after  defen- 
dants had  full  knowledge  of  the  alleged  breaches  of  war- 
ranty, &c.,  they  demanded  and  received  this  assessment 
covering  the  period  long  after  the  loss. 

I  am  of  opinion  that  the  defendants  could  waive,  if  they 
pleased,  any  such  forfeiture  as  this  plea  alleges. 
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I  also  think  that  they  cannot  now  be  heard  insisting  on 
such  forfeiture. 

I  read  the  Act,  S.  0.  ch.  161,  as  providing  for  the  co- 
existence of  protection  and  liability. 

Section  47  provides  for  the  liabilities  on  premium  notes. 
The  directors  may  assess  "  to  meet  the  losses  and  other 
expenditures  of  the  company  during  the  currency  of  the 
policies  for  which  said  notes  or  undertakings  were  given, 
and  in  respect  to  which  they  are  liable  to  assessment ;  and 
every  member  *  *  shall  pay  the  sums  from  time  to 
time  payable  by  him  *  *  during  the  continuance  of 
his  policy!'  This  is  the  main  provision  as  to  assessment 
of  premium  notes. 

Section  48  avoids  the  policy  if  the  assessment  be  not  paid 
within  the  named  time  as  respects  losses  during  the  time 
of  non-payment,  but  allows  revival  on  payment  by  consent 
of  the  defendants.  "But  nothing  shall  relieve  the  assured 
party  from  his  liability  to  pay  such  assessment  or  any  sub- 
sequent assessments,  nor  shall  such  assured  party  be  entitled 
to  recover  for  any  loss  or  damage  which  happens  *  * 
while  such  assessment  remains  due  and  unpaid,  unless  the 
board    *    *    decide  otherwise." 

I  do  not  accede  to  the  argument  that  the  words  "  any 
subsequent  assessments"  extend  the  right  to  assess  during 
the  whole  period  for  which  the  premium  note  extends,  and 
(as  here)  for  many  months  after  the  defendants  repudiate 
all  liability  on  the  assurance.  The  words  may  properly 
refer  to  the  current  or  any  subsequent  assessment  found 
necessary  during  the  period  while  the  plaintiff  continued  to 
be  assured  with  the  company.  Even  if  they  do  not  strictly 
bear  this  meaning,  I  cannot  hold  them  as  altering  what  I 
understand  to  be  the  general  scope  of  the  Act. 

Under  section  41,  the  policy  is  avoided  by  alienation  by 
sale,  insolvency,  or  otherwise,  and  vshall  be  surrendered  to 
the  company  (except  by  consent  as  provided),  and  there- 
upon the  assured  shall  be  entitled  to  receive  his  deposit 
note  on  payment  of  his  proportion  of  all  losses  and  expenses 
which  had  accrued  prior  to  such  surrender.    But  if  the 
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assignment  be  to  a  mortgagee,  the  policy  may,  by  arrange- 
ment, be  allowed  to  remain  in  force  without  a  fresh  premium 
note,  and  the  existing  note  shall  continue  unaffected. 

Again,  section  44  allows  the  company  to  cancel  any  policy 
on  giving  a  certain  notice,  but  the  insured  shall  neverthe- 
less be  liable  to  pay  his  proportion  of  the  losses  and 
expenses  of  the  company  to  the  time  of  cancelling  the 
"policy,  (^c. 

By  section  40,  on  notice  of  an  additional  insurance  the 
company  may  dissent,  and  "the  liability  of  the  insured  on 
the  premium  note  or  undertaking  shall  cease  from  the  date 
of  such  dissent  on  account  of  any  loss  which  ma,y  occur  to 
such  company  thereafter.'' 

I  think  the  general  intention  of  the  Act  and  of  the  con- 
tracting parties  is  clear,  that  so  long  as  a  man  is  insured 
by  the  company  he  is,  as  it  were,  a  joint  adventurer  with 
all  the  other  persons  insured,  to  bear  his  proportion  of 
losses.  Whenever  he  ceases  to  be  so  insured,  he  has  of 
course  no  claim  on  the  common  stock  for  any  subsequent 
loss  he  may  sustain,  and  the  common  stock,  in  like  manner, 
has  no  further  claim  for  contribution  on  him.  The  mutual 
relation  was  thenceforth  dissolved. 

It  is  provided  (sec.  51)  that  an  action  lies  for  an  assess- 
ment not  paid  within  the  thirty  days,  and  that  suing 
therefor  shall  not  be  a  waiver  of  the  forfeiture  by  non- 
payment. 

It  is  not  necessary  for  me  to  discuss  the  practice  that 
seems  to  be  prevalent  of  assessing  in  the  middle  of  a  year 
for  the  whole  of  that  year.  The  great  bulk  of  losses  for 
the  year  might  occur  in  the  last  half  of  the  year  after  a 
loss  had  been  incurred  and  paid,  and  the  whole  claim  on  a 
policy  satisfied. 

The  case  of  Lyons  v.  Globe  Mutual  Ins.  Co.,  28  C.  P.  62,  in 
this  Court,  is  very  distinguishable  from  the  present  in  the 
facts  that  appeared  in  evidence. 

I  decide  against  the  defendants  on  the  ground  that  the 
company  having  full  knowledge  of  certain  alleged  breaches 
of  warranty  as  to  management  of  stove  pipes,  &c.,  elected^ 


260   queen's  bench,  Hilary  vacation,  4i  vie,  ists. 

as  I  consider  they  lawfully  could,  to  treat  the  insurance  as 
existing,  by  calling  on  the  plaintiff  to  pay  an  assessment 
for  a  long  period  after  acquiring  such  knowledge,  and  no- 
tified him  to  pay  within  a  named  time,  or  that  in  default 
of  payment  his  insurance  would  become  void.  This  is 
treating  him  as  still  insured.  It  is  true  that  the  assessment 
is  stated  to  have  been  made  after  the  loss  (it  does  not  say 
after  knowledge  of  the  loss).  But  on  this  pleading  we 
need  not  consider  anything  that  may  come  out  in  evidence 
as  to  the  manner  in  which  the  defendants  accepted  and 
received  the  payment  from  the  plaintiff,  nor  with  what 
knowledge  or  under  what  circumstances  the  assessment 
was  placed  on  him  and  notice  given  to  him.  On  this 
record  the  plaintiff  might,  I  presume,  recover  for  a  partial 
loss.    I  think  the  replication  answers  the  plea. 

As  I  read  the  pleadings  the  assessment  stated  could  not 
have  been  that  of  10  per  cent,  per  annum  allowed  by 
section  58  to  form  a  reserve  fund. 

The  judgment  will  be  for  the  plaintiff  on  both  the  repli- 
cations. 


Judgment  for  ^plaintiff. 
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EASTER  TERM,  41  VICTORIA,  1878. 
{From  May  20th  to  June  8th.) 


Present : 

The  Hon.  Robert  Alexander  Harrison,  C.J. 
"      "     Adam  Wilson,  J.* 

John  Douglas  Armour,  J. 


Parsons  v.  The  Citizens'  Insurance  Co. 

Fire  insurance — 39  Vk.  ch.  24 — Absence  of  conditions — Averment  of  in 
declaration — Estoppel — Prior  insurance —  Valuation — Omission  of  jury  to 
answer  question — Misdirection — New  trial  refused. 

A  policy  of  insurance,  issued  after  39  Vic.  ch.  24,  did  not  contain  the  con- 
ditions made  necessary  by  that  statute  :  Held,  that  the  fact  of  the 
declaration  having  stated  that  the  policy  was  subject  to  condition?, 
which  it  set  out,  did  not  preclude  the  plaintiff  from  contending  there 
were  no  conditions  upon  the  policy,  for  an  amendment  would  be  allowed 
in  order  to  state  the  contract  proved  according  to  its  legal  effect. 

Plaintiff  having  represented  his  loss  at  a  much  larger  sum  than  the  jury 
found  he  had  sustained,  the  Court  nevertheless  refused  to  interfere  ou 
this  ground,  as  the  jury  at  the  same  time  found  that  he  acted  honestly  in 
making  the  representation,  and  the  evidence  in  the  opinion  of  the  Court 
sustained  that  finding. 

The  omission  to  communicate  the  fact  of  an  existing  insurance  with  another 
company  is  not  per  se  such  a  wrongful  concealment  as  to  sustain  a  plea 
of  fiaud  ;  and  where,  as  in  this  case,  the  plea  is  not  rested  on  any  ground 
of  breach  of  warranty,  but  on  a  misrepresentation  of  facts  material  to 
the  risk,  the  materiality  is  a  matter  depending  on  evidence,  and  there 
being  no  evidence  on  that  point  here,  the  Court  also  refused  to  interfere. 

Excessive  valuation  does  not  avoid  a  policy,  unless  shewn  to  have  been 
excessive  to  the  knowledge  of  the  assured. 

The  mere  omission  of  the  jury  to  answer  one  of  the  questions  submitted  to 
them  is  no  ground  for  a  new  trial ;  but  whether  the  omission  of  the  jury 
should  have  that  effect,  where  the  verdict  is  that  of  the  Judge,  must 
depend  on  the  nature  of  the  question  and  the  character  of  the  evidence 
bearing  upon  it,  whether  the  question  be  an  unnecessary  one  or  one 
going  to  the  foundation  of  the  recovery,  and  the  evidence  as  to  it  con- 
tradictory. 

Held,  that  it  was  no  misdirection  to  leave  to  the  jury  the  question  of  value 
of  property  destroyed,  although  the  same  had  been  found  by  arbitrators 
under  the  condition  of  the  policy  ;  first,  because  there  was  no  condition 
affecting  either  this  or  any  other  matter ;  secondly,  because,  even  if 
there  were,  the  award  could  not  be  held  to  be  valid,  inasmuch  as  the 
arbitrators  had  received  no  evidence  and  turned  the  parties  out  of  the 
room  during  the  investigation. 


*  Was  absent  on  leave. 
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This  was  an  action  on  a  fire  policy,  dated  4tli  of  May, 
1877,  insuring  the  plaintiff  to  the  amount  of  $2,500  on  the 
plaintiff's  building,  partly  two  and  partly  three  stores, 
built  of  wood,  with  brick  front,  covered  with  gravel  and 
shingles,  situate  on  the  south  side  of  Broadway  in  the 
Town  of  Orangeville,  occupied  as  a  general  hardware  store, 
from  the  6th  of  March,  1877,  to  the  6th  of  March,  1878. 

The  declaration  contained  the  usual  statements  as  to  the 
policy,  conditions,  loss,  interest,  &c.  There  were  also  the 
common  indebitatus  counts. 

Pleas — 1.  Non  est  factum. 

2.  Policy  obtained  by  fraud. 

3.  Misrepresentation  as  to  other  insurances,  the  repre- 
sentation being  that  there  was  no  other  insurance,  whereas 
there  was  one  in  the  Western  Insurance  Company  for 
$1,000. 

4.  Misrepresentation  as  to  value. 

5.  Fraudulent  claim  as  to  the  amount  of  the  loss. 

6.  Double  insurance  without  notice  to  defendants. 

7.  Prior  insurance  without  defendants'  consent  thereto 
appearing  on  the  policy. 

8.  That  gunpowder  over  twenty-five  pounds  was  kept 
on  the  premises  without  consent  of  the  defendants. 

9.  Traverse  of  the  loss. 

10.  Never  indebted,  to  the  common  counts. 
Replications — 1.  Issue. 

2.  No  such  conditions  as  in  the  sixth  and  seventh  pleas 
alleged. 

3.  Condition  mentioned  in  sixth  plea  not  a  statutory 
condition. 

jReyomc^er— issue  on  the  second  replication  to  the  sixth 
and  seyenth  pleas. 

Demurrer  to  the  several  replications  to  the  sixth  plea, 
Joinder  in  demurrer. 
Exceptions  to  the  sixth  plea. 

Postponement  of  judgment  on  the  issue  in  law  till  the 
determination  of  the  issues  in  fact. 

The  issues  in  fact  were  tried  at  the  last  Assizes  for  the 
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County  of  Wellington,  before  Patterson,  J.  A.,  with  a  jury. 

The  policy  was  admitted.  It  was  signed  at  Montreal  on 
the  4th  of  May,  1877.  There  were  conditions  subjoined, 
but  they  did  not  profess  to  be  statutory  conditions  of  the 
Province  of  Ontario. 

The  application  for  the  insurance,  signed  by  the  plain- 
tiff, was  also  proved.  To  the  question  "  What  other  insur- 
ance, if  any,  is  there  upon  the  property,  and  at  what  office  ?" 
the  answer  was,  "  No." 

The  facts  were,  that  at  the  time  there  was  an  insurance  in 
another  insurance  company  for  $1,000  on  the  building,  but 
the  plaintiff  supposed  it  was  on  stock.  The  building  was 
valued  in  the  application  at  $5,000. 

The  building  was  destroyed  by  fire  on  the  night  of  the 
3rd  of  August  last. 

The  plaintiff  sent  in  his  proof  papers  to  the  defendants 
on  the  13th  of  August  last,  by  which  he  represented  that 
his  loss  amounted  to  $4,600. 

The  loss  at  the  trial  was  variously  estimated  from  $2,- 
398,  up  to  $4,000. 

There  was  no  evidence  that  the  existence  of  another 
insurance  was  material  to  the  risk  or  material  to  be  known 
to  the  defendants. 

Plaintiff  and  his  clerk  swore  he  had  not  more  than  25 
pounds  of  gunpowder,  on  the  insured  premises,  at  any  one 
time,  but  the  company  relied  upon  a  supposed  admission 
and  some  other  evidence  to  the  contrary. 

Application  was  made  to  amend  the  pleas,  so  as  to  allege 
a  warranty  as  to  value  and  a  breach  of  it,  but  this  was 
refused  and  referred  to  the  Court. 

All  the  evidence  shewed  the  valuation  to  have  been 
excessive. 

The  sixth  and  seventh  issues  were  left  to  the  decision  of 
the  Court. 

One  of  the  conditions  to  which  the  policy  on  the  face 
of  it  was  subject,  provided  for  an  arbitration  to  determine 
the  amount  of  the  loss.  Arbitrators  were  appointed  under 
this  condition,  and  estimated  the  loss  at  $2,398,  exclusive 
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of  fixtures,  and  at  $3,806.50,  including  fixtures;  but  the 
arbitrators  received  no  evidence,  and  turned  the  plaintiff 
out  of  the  room  where  the  arbitration  was  being  held. 

It  was  contended  that  the  plaintiff  was  bound  by  this 
arbitration,  and  that  the  learned  Judge  should  have  so 
directed  the  jury. 

The  learned  Judge  left  certain  questions  to  the  jury,  and 
these  with  their  answers  are  subjoined. 

1.  Did  the  plaintiff,  by  fraud,  procure  the  defendants  to 
make  the  policy  ?    Ans.  No. 

2.  At  the  date  of  the  application,  viz.,  26th  March,  1877, 
was  the  insured  building  of  the  cash  value  of  $5000  ?  Ans. 
No. 

3.  Bid  the  plaintiff  know  the  building  was  not  of  the 
cash  value  of  $5000  ?    No  answer. 

4.  What  was  the  amount  of  the  plaintiff's  loss  by  fire 
upoD  the  building  insured  ?    Ans.  $3,629. 

5.  When  the  plaintiff  represented  his  loss  at  $4,600,  was 
the  representation  made  honestly  on  his  part,  or  was  it 
made  with  intent  to  deceive  and  defraud  the  defendants  ? 
Ans.  Honestly. 

6.  Had  the  plaintiff,  at  the  time  of  the  fire,  more  than 
25  pounds  of  gunpowder  in  the  insured  building  ?  Ans. 
No. 

7.  Had  more  than  25  pounds  of  gunpowder  been  kept  or 
stored  in  the  building  at  any  time  after  the  4th  May,  1877? 
Ans.  No. 

The  learned  Judge  thereupon  entered  a  verdict  for  the 
plaintiff  for  $2,575. 

M.  G.  Cameron,  Q.  C,  23rd  May,  1878,  obtained  a  rule 
calling  on  the  plaintiff' to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  had  between  the  parties, 
said  verdict  being  contrary  to  law  and  evidence,  and  for 
excessive  damages,  and  misdirection  of  the  learned  J udge, 
there  having  been  further  insurance  on  the  property  not 
notified  to  defendants,  powder  in  prohibited  quantities 
kept  on  the  premises,  fraudulent  representation  as  to  the 
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value  of  the  premises  insured  in  the  application  for  insur- 
ance, and  on  warranty  of  insurance  contained  therein,  and 
in  the  claim  made  afterwards;  and  which  said  misdirec- 
tion was  in  leaving  to  the  jury  the  question  as  to  the  value 
of  the  building,  when  the  same  was  determined  by  arbitra- 
tion under  a  condition  of  the  policy ;  or  why  the  verdict 
should  not  be  reduced  to  the  sum  of  $2,398,  or  such 
other  sum  as  to  the  Court  should  seem  just. 

F.  Osier,  {M.  McCarthy  with  him,)  31st  May,  1878,  shewed 
cause.  The  third  plea  is  no  answ^er  :  McDonell  v.  Beacon 
Fire  and  Life  Ins.  Co.,  7  C.  P.  808  ;  Laidlaw  v.  Liverpool 
and  London  Ins.  Co.,  13  Grant  877.  The  4th  plea  is  one 
of  fraud,  and  it  is  answered  by  the  verdict  of  the  jury: 
Eiacli  V.  Niagara  District  Mutual  Ins.  Co.,  21  C.  P.  464 ; 
Chaplin  v.  Provincial  Ins.  Co.,  23  C.  P.  278 ;  Dickson  v. 
Equitable  Fire  Ins.  Co.,  18  TJ.  C.  R.  246;  Hawhe  v. 
Niagara  District  Mutual  Ins.  Co.,  23  Grant  149.  The 
Court  will  not  interfere  with  the  verdict  of  the  jury  unless 
such  as  to  shock  the  conscience :  Newton  v.  Gore  District 
Mutual  Ins.  Co.,  83  U.  C.  R.  92.  The  arbitration  was  a 
mere  valuation,  and  Mclnnes  v.  Western  Ins.  Co.,  5  P.  R. 
242,  shews  the  distinction  between  an  arbitration  and  a 
valuation. 

M.  C.  Cameron,  Q.  C,  contra,  cited  Riach  v.  Niagara 
District  Ins.  Co.,  21  C.  P.  464 ;  Elliott  v.  Royal  Ex.  Ass. 
Co.,  L.  R.  2  Ex.  287  ;  Scott  v.  A  very,  5  H.  L.  811 ;  William- 
son V.  Commercial  Union  ^ss.  Oo.,  25  C.  P.  453 ;  Shannon 
V.  Hastings  Mutual  Fire  Ins.  Co.,  25  C.  P.  470. 

June  29,  1878.  PIarrison,  C.  J.— The  defendants  are 
incorporated  under  a  special  Act  of  Parliament  of  the 
Dominion  of  Canada. 

The  policy  of  insurance  issued  by  them  to  the  plaintiff 
was  so  issued  after  the  passing  of  the  Provincial  Act  39 
Vic.  cap.  24,  and  does  not  contain  the  conditions  made 
necessary  by  the  statute. 

We  have  decided  in  this  Court  that  Insurance  Companies 
incorporated  by  the  Dominion  Parliament  are,  as  regards 
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insurances  effected  by  them  in  this  Province,  bound  by  the 
Provincial  Statute,  and  subject  to  all  the  consequences  of 
non-compliance  with  its  provisions  :  Ulricli  v.  The  National 
Ins.  Co.,  42  U.  C.  K  141. 

We  have  also  decided  in  this  Court  that  a  policy  of  in- 
surance issued  after  the  passing  of  the  Act,  but  not  in 
compliance  with  its  provisions,  is  to  be  deemed,  as  against 
the  assured,  as  a  policy  without  any  conditions  :  Frey  v. 
Wellington  County  Mutual  Ins.  Co.,  43  U.  C.  R  102. 

But  it  was  argued  for  the  defence  that,  as  the  declaration 
sets  out  that  the  policy  is  subject  to  conditions,  and  sets 
out  the  conditions,  the  assured  is  concluded  from  contending 
that  there  are  no  conditions  upon  the  policy. 

We  do  not  appreciate  the  force,  if  any,  of  this  argument. 
Variances  between  the  declaration  on  contract,  and  the 
written  contract,  when  produced,  are  of  every  day  occur- 
rence. No  one  in  such  a  case  ever  argues  that  the  plaintiff 
is  precluded  by  the  contract  as  alleged.  On  the  contrary, 
amendments  to  meet  the  variances  between  the  contract 
alleged  and  the  contract  proved,  are  allowed  almost  as  a 
matter  of  course. 

We  see  no  objection  to  the  plaintiff  being  allowed  to 
amend,  if  he  see  fit,  his  declaration  to  suit  the  contract 
proved,  according  to  its  legal  effect. 

This  disposes  of  the  fifth  sixth,  seventh,  and  eighth  pleas 
in  favour  of  the  plaintiff,  for  upon  each  of  them  the  plaintiff 
has  taken  issue,  and  each  alleges  a  condition  which,  accord- 
ing to  the  decisions  of  this  Court,  does  not,  as  against  the 
assured,  in  law  exist  on  this  policy,  when  produced. 

Besides,  some  of  these  pleas  have  on  other  grounds  been 
found,  and  we  think  properly  found,  against  the  defen- 
dants. 

The  fifth  plea  alleges  a  false  and  fraudulent  claim  in 
this,  that  the  plaintiff  represented  his  loss  to  be  ?4,600, 
whereas  it  was  much  leSs. 

Although  the  jury  may  have  estimated  the  plaintiff"s 
loss  at  only$3,629,  they  have  at  the  same  time  said  he 
acted  honestly  in  making  the  representation  which  he  did, 
and  the  evidence  in  our  opinion  sustains  that  finding. 
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The  eighth  plea  alleges  that  the  plaintiff  kept  a  larger 
quantity  of  gunpowder  on  the  insured  premises  than  25 
pounds,  but  the  jury  have  answered  in  the  negative. 
Tlie  weight  of  evidence,  we  think,  supports  this  finding. 

The  first  plea,  which  is  non  est  factum,  was,  subject  to 
the  suggested  amendment,  rightly  found  for  the  plaintiff. 

The  ninth  plea,  which  traverses  the  loss,  was  also 
rightly  found  for  the  plaintiff. 

Nothing  turned  upon  the  common  counts  or  the  pleas 
thereto. 

The  only  remaining  pleas  to  the  first  count  are  the 
second,  third  and  fourth. 

The  third  plea  alleges  that  the  plaintiff  misrepresented 
a  fact  material  to  the  risk,  that  is  to  say,  that  there  was 
no  other  insurance  on  the  property,  whereas  there  was 
another  insurance  for  $1,000. 

The  omission  to  communicate,  at  the  time  of  the  proposal 
for  an  insurance,  the  fact  that  there  is  an  insurance  already 
effected  with  another  company  is  not  per  se  such  a  wrong- 
ful concealment  as  to  sustain  a  plea  of  fraud  :  McDonell 
V.  The  Beacon  Fire  and  Life  Ass,  Co,,  7  C.  P.  308. 

The  plea  is  not  rested  on  any  ground  of  breach  of 
warranty.  It  alleges  a  misrepresentation  of  a  fact  material 
to  the  risk.  Whether  material  to  the  risk  or  no  was  a 
question  of  fact  depending  upon  the  evidence.  The  onus 
was  on  the  defendants  to  adduce  evidence.  There  was  no 
evidence  that  the  misrepresentation  alleged  was  material 
to  the  risk.  In  the  absence  of  any  evidence  the  verdict 
was  properly  found  for  the  plaintiff  on  that  plea. 

The  rule  nisi  does  not  ask  for  leave  to  amend  the  plea, 
BO  as  to  convert  it  into  a  plea  of  breach  of  warranty ;  but, 
as  we  have  no  reason  to  doubt  the  bona  fides  of  the  plain- 
tiff's demand,  we  would  not  feel  inclined,  even  if  asked,  to 
assist  the  defendants  in  such  an  attempt  to  defeat  the 
demand  of  the  plaintiff.  See  Benson  v.  The  Ottatca 
Agricultural  Ins.  Co.,  42  U.  C.  R.  282. 

The  only  pleas  remaining  are  the  second  and  fourth. 
They  ai-e  in  effect  the  same.    The  second  plea  alleges  that 
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the  defendants  were  induced  to  make  the  policy  by  the 
fraud  of  the  plaintiff.  The  fourth  plea  is,  that  the  plaintiff 
in  his  application  for  the  insurance  represented  that  the 
property  insured  was  of  the  cash  value  of  $5000,  whereas 
it  was  of  a  much  less  cash  value,  as  the  plaintiff  well 
knew. 

The  mere  fact  of  an  overvaluation  does  not  avoid  the 
policy :  LaidUm  v.  The  Liverpool  and  London  Lns.  Co., 
13  Gr.  877.  It  can  only  have  that  effect,  under  such  pleas 
as  pleaded  here,  where  it  is  shewn  to  have  been  excessive 
to  the  knowledge  of  the  applicant.  Riach  v.  Niagara 
District  Fire  Lns.  Co.,  21  C.  P.  464 ;  Newton  v.  Core  Dis- 
trict Mutual  Fire  Lns.  Co.,  33  U.  C.  R.  92 ;  Chaplin  v.  The 
Provincial  Lns.  Co.,  23  C.  P.  278 ;  Bedford  v.  Mutual  Fire 
Lns.  Co.  of  Clinton,  38  U.  C.  P.  538. 

The  questions  raised  under  these  pleas  were  pure  ques- 
tions of  fact  for  the  consideration  of  the  jury,  in  the  event 
of  the  learned  J  udge  leaving  the  questions  to  them  for 
determination. 

The  learned  Judge,  however,  availed  himself  of  the 
provisions  of  sec.  264  of  Revised  Stats.  Ont. ,  cap,  50,  and 
instead  of  directing  the  jury  to  give  either  a  general  or 
special  verdict,  submitted  certain  questions  to  the  jury, 
and  upon  receiving  the  answers  to  all  the  questions  except 
one,  himself  rendered  a  verdict  for  the  plaintiff  for 
$2,575. 

The  verdict  moved  against  is  therefore  the  verdict  of 
the  Judge  and  not  of  the  jury,  and  the  question  is,  whether 
that  verdict  ought  to  be  disturbed.  See  Mann  v.  English, 
38  U.  C.  K  240,  254  ;  Moore  v.  Connecticut  Mutual  Life 
lns.  Co.,  41  U.  C.  P.  467,  514. 

The  answers  which  the  jury  have  given  to  the  questions 
submitted,  are  of  course  on  the  present  application  subject  to 
review  on  the  evidence ;  but  the  mere  fact  that  the  jury 
omitted  to  answer  one  of  the  questions  submitted  is  not  of 
itself  a  ground  for  a  new  trial.  Whether  the  answer  of 
the  jury  should  have  that  effect,  where  the  verdict  is  that 
of  the  Judge,  must  depend  on  the  nature  of  the  question, 
and  the  character  of  the  evidence  bearing  upon  it. 
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If  it  appear  to  the  Court  that  the  question  was  an  un- 
necessary one,  because  covered  by  some  other  question 
which  the  jury  have  answered,  the  verdict  may,  we  think, 
le  allowed  to  stand,  notwithstanding  the  omission  of  the 
jury  to  answer  the  particular  question. 

On  the  other  hand,  if  it  appear  that  the  question  is  one 
going  to  the  foundation  of  the  recovery,  and  the  evidence 
as  to  it  is  contradictory,  the  Court,  as  the  law  stands,  has, 
we  apprehend,  no  power  for  the  purposes  of  that  question 
to  put  themselves  in  the  place  of  the  jury,  and  answer  the 
question  in  the  place  of  the  jury. 

The  second  plea  pleaded  is,  that  the  defendants  were 
induced  to  make  the  policy  sued  upon  by  the  fraud  of  the 
plaintiff.  The  fraud  relied  upon  to  sustain  the  plea  was 
the  misrepresentation  of  the  plaintiff  as  to  the  value  of  the 
property.  He  represented  the  value  to  be  $5000,  whereas 
it  was  much  less.  If  he  knew  such  was  an  excessive  value, 
we  may  assume  he  was  guilty  of  fraud.  The  jury  in 
answer  to  the  first  question,  "  Did  the  plaintiff  by  fraud 
procure  the  defendants  to  make  the  policy,"  say  "no," 
and  yet,  for  some  unexplained  reason,  omit  to  answer 
the  third  question,  "  Did  the  plaintiff  know  the  building 
was  not  of  the  cash  value  of  $5000  ?"  The  answer  to  the 
first  question  involves  the  answer  to  this  question.  The 
question  was,  therefore,  in  our  opinion,  unnecessary,  and 
the  failure  to  answer  it  is  of  no  importance,  except  as 
particularly  directing  our  attention  to  the  evidence  affect- 
ing the  answer  of  the  jury  to  the  first  question. 

The  learned  J udge,  whose  verdict  is  moved  against,  in- 
forms us  that  he  did  not  insist  upon  an  answer  to  the  third 
question,  because  he  considered  it  covered  by  the  first  and 
the  answer  thereto. 

The  learned  Judge  very  fully  explained  to  the  jury  the 
difference  between  a  false  and  a  fraudulent  representation, 
and  we  have  no  reason,  apart  from  the  omission  to  answer 
the  third  question,  to  suppose  that  the  jury  did  not  under- 
stand the  learned  Judge.  We  cannot  think  the  omission 
to  answer  that  question  is  attributable  to  ignorance  of  the 
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juiy  as  to  what  was  necessary  to  constitute  fraud.  We 
may  therefore  accept  their  answer  to  the  first  question  in 
all  its  integrity,  regardless  of  the  omission  to  answer  the 
third  question. 

The  finding  of  the  jury,  if  warranted  by  the  evidence, 
disposes  of  the  second  and  fourth  pleas  in  favour  of  the 
plaintiff. 

Having  read  the  evidence  we  do  not  feel  disposed  to 
quarrel  with  the  finding  of  the  jury.  Many  men  honestly 
believe  their  own  property  to  be  of  more  value  than  others, 
and  except,  perhaps,  when  asked  by  an  assessor  as  to  value, 
usually  overstate  its  value. 

The  rule  nisi  next  complains  of  misdirection  on  the  part 
of  the  learned  Judge  in  leaving  to  the  jury  the  question  as 
to  the  value  of  the  building,  when  the  same  had  been  de- 
termined by  arbitrators  under  the  conditions  of  the 
policy. 

There  are  at  least  two  answers  to  this  contention.  The 
first  is,  that  there  is  no  condition  on  the  policy  affecting 
this  or  any  other  matter.  The  second  is,  that  if  there 
were  the  condition  supposed,  we  never  could  hold  an 
award  to  be  valid  where  it  is  shewn  that  the  arbitrators 
received  no  evidence,  and  turned  the  parties  to  the  arbitra- 
tion out  of  the  room  during  the  investigation.  The  arbi- 
tration usually  intended  by  such  a  condition  is  not,  as  the 
arbitrators  erroneously  supposed,  a  mere  valuation.  See 
Mclnnes  et  at.  v.  Western  Ass,  Co.,  6  P.  R  242.  The  so- 
called  award  was,  in  our  opinion,  a  perfect  nullity. 

If  the  learned  Judge  had  told  the  jury,  in  assessing  the 
damages,  to  pay  any  attention  to  it,  he  would,  we  think, 
have  misdirected  the  jury.  His  leaving  the  question  of 
loss  to  the  jury,  irrespective  of  the  arbitration  proceedings, 
cannot  therefore  be  deemed  misdirection. 

We  cannot  say  that  the  amount  at  which  the  jury  did 
estimate  the  loss  was  excessive.  There  was  evidence 
which  would  have  justified  a  finding  for  a  greater  amount. 
There  was  evidence  which  would  have  justified  a  finding 
for  a  less  amount.    We  cannot  say  the  jury  were  obliged 
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to  adopt  either  the  highest  or  lowest  estimate.  The 
truth,  in  all  probability,  was  found,  as  it  often  is,  between 
two  extremes. 

Armour,  J.,  concurred. 

Ride  disch a  rged. 


Parsons  v.  The  Queen  Insurance  Company. 

Fire  insurance  —  Interim  receipt — Prior  assurance — Notice  of —Statutory 

conditions. 

In  an  action  on  an  interim  receipt  for  insurance  against  fire,  it  appeared 
that  the  application  represented  that  there  were  four  further  insurances, 
but  had  not  correctly  stated  the  amount  insured  in  the  different  com- 
panies, but  annexed  to  the  application  and  delivered  to  the  company's 
agent  at  the  same  time,  was  a  memorandum  giving  them  accurately: 

Held,  that  the  memorandum  was  part  and  parcel  of  the  application,  and  the 
agent  having  received  and  accepted  the  premium,  must  be  taken  to  have 
ansented  to  it,  and  his  act,  under  the  circumstances,  be  held,  so  far  as 
the  interim  receipt  and  the  right  of  the  plaintiflFs  thereunder  were  con- 
cerned, to  be  the  act  and  assent  of  the  defendants. 

The  interim  receipt  stated  that  the  plaintiff  was  insured  subject  to  all 
the  usual  terms  and  conditions  of  the  company  : 

Held,  that,  treating  the  receipt  as  subject  to  the  statutory  conditions,  the 
8th  condition,  as  to  the  assent  of  the  company  appearing  in  or  being 
indorsed  on  the  policy,  had  been  sufficiently  complied  with. 

Heldy  also,  that  the  13th  statutory  condition,  requiring  the  assured  to  give 
notice  of  his  loss  and  to  deliver  "as  soon  afterwards  as  practicable"  a 
particular  account,  was  complied  with  by  delivering  such  account  within 
a  reasonable  time. 

Observations  on  the  duty  of  counsel  when  dissatisfied  with  the  ruling  of 
the  Judge  at  Nisi  Prius. 

Action  on  an  interim  receipt  for  insurance  against  fire, 
dated  3rd  August,  1877,  on  general  stock  of  hardware, 
paints,  oils,  varnishes,  window  glass,  stoves,  tinware,  cast- 
ings, hollow- ware,  plated  fancy  goods,  lamps,  lamp  glasses, 
and  general  house  furnishing  goods,  to  the  extent  of  32000, 
for  the  period  of  twelve  months  from  date. 


272 


queen's  bench,  EASTER  TEEM,  41  VIC,  1878. 


The  interim  receipt,  which  was  set  out  in  the  declaration, 
was  as  follows  :  "  Fire  department,  Interim  protection  note. 
Queen  Fire  and  Life  Insurance  Company,  Chief  Office, 
Queen  Insurance  Buildings,  Liverpool;  Canada  Head  office, 
191  St.  James  street,  Montreal.  No.  33 — The  Queen  In- 
surance Company,  Orangeville  Agency,  3rd  August,  1877. 
Mr.  William  Parsons  having  this  day  proposed  to  effect  an 
insurance  against  fire,  subject  to  all  the  usual  terms  and 
conditions  of  this  company,  for  $2000,  on  the  following 
property,  in  the  town  of  Orangeville,  for  twelve  months, 
namely,  &c.,  (describing  the  property  as  above),  and  having 
also  paid  the  sum  of  $40  as  the  premium  on  the  same,  is 
hereby  held  assured  under  these  conditions  until  the  policy 
is  delivered,  or  notice  given  that  the  proposal  is  declined  by 
the  company.  N.  B. — The  deposit  will  be  returned,  less 
the  proportion  for  the  period,  on  application  to  the  agent 
signing  the  note,  in  the  event  of  the  proposal  being  declined 
by  the  company.  If  accepted,  a  policy  will  be  prepared 
and  delivered  within  thirty  days.  If  the  holder  does  not 
receive  a  policy  during  the  specified  period,  he  should 
apply  to  the  head  office,  Montreal." 

The  declaration,  after  setting  out  the  interim  receipt,  set 
out  the  terms  and  conditions  to  which  the  policy  of  in- 
surance of  the  defendants'  company  was  usually  subject, 
and  then  averred  a  loss,  interest,  &c. 

There  were  also  the  common  indebitatus  counts. 

The  pleas  to  the  first  count  were  : 

1.  Did  not  promise. 

2.  Denial  of  the  agency  of  Mr.  Kirkland,  who  signed  the 
interim  receipt. 

3.  Non-payment  of  premium  money. 

4.  That  the  plaintiff  did  not,  within  fourteen  days  after 
the  happening  of  the  loss,  furnish  proofs  as  required  by 
the  conditions  of  the  policy. 

5.  Other  insurances  in  existence,  at  the  time  of  the 
granting  of  the  receipt,  not  notified  to  the  defendants,  con- 
trary to  the  conditions  of  the  policy.  (The  other  insurances 
alleged  were  $900  in  the  Canada  Farmers  Insurance  Com- 
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pany,  and  $1000  in  the  Canada  Fire  and  Marine  Insurance 
Company.) 

6.  Other  insurance  without  the  assent  of  the  defendan  ts, 
contrar}^  to  the  conditions  of  the  policy. 

7.  Gunpowder  exceeding  ten  pounds,  and  rock  oil  ex- 
ceeding five  gallons,  contrary  to  the  conditions  of  the  policy. 

8.  Gunpowder  in  excess  of  ten  pounds  kept  on  the 
premises  after  issuing  of  the  receipt,  contrary  to  the  con- 
ditions of  the  policy. 

9.  Gunpowder  in  excess  of  twenty -five  pounds,  and  rock 
oil  in  excess  of  five  gallons,  contrary  to  a  condition  of 
the  policy. 

10.  Storing  excessive  quantities  of  gunpowder  and  rock 
oil  without  assent  of  defendants,  contrary  to  a  condition  of 
the  policy. 

11.  A  similar  plea  to  the  last,  in  a  more  special  form. 

12.  Same,  but  alleged  as  a  breach  of  the  statutory  con- 
dition. 

13.  Arson. 

14.  That  the  plaintifi"  did  not  furnish  such  proofs  as^ 
required  by  the  statutory  condition  as  to  proofs. 

15.  Never  indebted,  to  the  common  counts. 
Issue. 

The  issues  were  tried  at  the  last  Spring  Assizes  for  the 
county  of  Wellington,  before  His  Honour  the  County  Judge, 
acting  for  Paterson,  J.  A.,  and  a  jury. 

The  insurance  was  effected  through  Mr.  Kirkland,  agent 
for  the  Merchants'  Bank  at  Orangeville,  and  the  local  agent 
of  the  defendants  at  that  place. 

The  application  for  the  insurance  was  made  to  him  by 
the  plaintiff*  either  on  the  2nd  or  8rd  of  August  last.  It 
was  in  writing.  The  stock  in  the  application  was  repre- 
sented to  be  of  the  value  of  $17,000,  and  it  was  also  repre- 
sented that  there  were  further  insurances  on  the  stock  to 
the  amount  of  $8,000,  that  is  to  say,  $2,000  each  in  the 
Victoria  Mutual,  the  Scottish  Commission,  the  Lancashire, 
and  the  Standard. 

The  aggregate  amount  of  the  other  insurances  was  right, 
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but  they  should  have  been  distributed  as  follows :  $1,000 
in  the  Victoria  Mutual,  $1,000  in  the  Quebec,  and  $2,000 
each  in  the  remaining  companies. 

Annexed  to  the  application,  when  produced  from  the 
custody  of  the  defendants,  was  a  written  memorandurn  in 
the  handwriting  of  the  plaintiff's  book-keeper,  giving  the 
correct  distribution  of  the  additional  insurances.  Plaintiff 
swore  it  was  annexed  to  the  application  at  the  time  he 
gave  the  application  to  the  agent,  but  the  agent  had  no 
particular  recollection  of  it. 

The  agent  was  called  as  a  witness  for  the  plaintiff.  He 
proved  that  he  received  the  premium,  $40,  during  the 
afternoon  of  the  3rd  of  August,  1877,  and  gave  the  receipt 
for  the  premium  at  the  time  of  the  payment ;  and  that  the 
premium  money  had  been  transmitted  to  the  defendants 
and  not  returned. 

The  fire  took  place  on  the  night  of  the  3rd  of  August, 
1877,  about  ten  o'clock.  The  stock  was  nearly  all  destroyed 
by  the  fire.  The  plaintiff  was  not  at  home  at  the  time 
the  fire  began.  There  was  nothing  to  shew  that  the  fire 
was  otherwise  than  accidental.  There  was  no  evidence 
whatever  as  to  its  origin. 

The  plaintiff  had  been  receiving  large  supplies  of  stock 
up  to  and  on  the  day  of  the  fire.  He  estimated  his  loss  at 
$14,000.  The  usual  amount  of  insurance  which  he  had  on 
his  stock  of  hardware  wsiS  $10,000.  This  was  known  to 
the  agent  of  the  defendants  when  he  accepted  the  risk. 
Plaintiff  arrived  at  the  amount  of  his  loss  by  taking  the 
amount  of  his  stock  at  stock-taking  on  1st  September 
previous,  then  adding  the  purchases  up  to  the  time  of  the 
£re,  and  deducting  the  amount  of  the  sales  after  deducting- 
profits.    The  book-keeper  agreed  with  him  in  the  estimate. 

The  plaintiff  was  under  the  impression  that  under  the 
conditions  of  the  policy  he  might  have  at  least  twenty-five 
pounds  of  gunpowder  and  a  barrel  of  coal  oil.  He  ad- 
mitted having  had  more  than  ten  pounds,  but  less  than 
twenty -five  pounds  of  gunpower :  he  said  about  twenty 
pounds.    He  swore  that  at  the  time  of  the  application  he 
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had  less  than  the  allowed  quantity  of  oil,  and  there  was  no 
testimony  to  the  contrary. 

The  plaintiff  had  at  the  time  of  the  fire  an  insurance  in 
the  Canada  Farmers'  Insurance  Company  for  $900  on 
machinery  and  tools,  patterns,  plant,  and  stock,  in  the  tin 
workshop.  The  stock  described  in  this  policy  was  wire, 
>copper,  and  tin.  The  evidence  shewed  that  these  were  not 
known  as  hardware,  and  were  not  intended  to  be  covered 
by  the  risk  in  the  defendants'  company. 

There  was  also  an  insurance  in  the  Canada  Fire  and 
Marine  Insurance  Company  on  the  stock  of  sheepskins, 
hides,  wool,  and  stoves,  contained  in  a  frame  storehouse, 
not  covered  by  the  risk  in  the  defendants'  company 

On  the  3rd  of  September,  1877,  about  a  month  after  the 
fire,  the  plaintiff  wrote  and  forwarded  to  the  defendants 
his  claim.  There  was  no  objection  made  to  it  as  in- 
sufficient upon  any  ground. 

This  action  was  commenced  on  the  18th  of  March,  1878. 

The  defendants,  at  the  close  of  the  plaintiff 's  case,  moved 
for  a  nonsuit  on  the  following  grounds  : 

1st.  That  there  was  a  further  insurance  without  notice. 

2nd.  That  the  building  contained  a  greater  quantity  of 
gunpowder  than  ten  pounds  at  the  time  of  the  fire. 

8rd.  Non-delivery  of  proof  within  the  time  allowed  by 
the  statute. 

The  learned  County  J udge  decided  to  take  the  opinion 
of  the  jury  as  to  the  quantity  of  gunpowder  on  the  premises 
at  the  time  of  the  fire. 

The  jury  found  that  there  were  not  twenty-five  pounds 
of  gunpowder  in  the  store  at  the  time  of  the  fire. 

The  learned  County  Judge  then  entered  a  verdict  for 
the  plaintiff  for  $2,070. 

M.  C.  Cameron,  Q.  C,  23rd  May,  1878,  obtained  a  rule  cal- 
ling on  the  plaintiff  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered,  or  why  the  verdict 
should  not  be  set  aside  and  a  new  trial  had  between  the  par- 
ties, said  verdict  being  contrary  to  law  and  evidence,  and  for 
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misdirection  of  the  learned  Judge,  there  being  further  insur- 
ances on  the  property  insured,  a  greater  quantity  of  gun- 
powder contained  on  the  premises  containing  the  insured 
goods  than  permitted  by,  and  contrary  to  the  terms 
of,  the  defendants'  contract  with  the  plaintiff,  and  the  proof 
of  loss  required  by  the  contract  not  having  been  furnished 
in  due  time;  and  which  said  misdirection  was  in  telling  the 
jury  there  was  no  question  for  them  except  the  quantity  of 
gunpowder  on  the  premises. 

F.  Osier,  M.  McCarthy  with  him,  31st  May,  1878,  shewed 
cause.  Defendants  must  be  confined  to  the  statutory 
conditions,  for  if  a  policy  issued  under  a  bill  filed,  it  would 
only  issue  in  this  way;  the  only  defence  open  therefore 
arises  under  these  conditions. 

As  to  the  further  insurance,  this  was  not  on  the  same 
property.  Then  as  to  the  gunpowder,  it  is  admitted  that 
there  was  an  excess  often  pounds.  As  to  the  proof  of  loss 
not  being  furnished  within  a  reasonable  time,  it  is  inequita- 
ble now  to  raise  the  defence.  He  referred  to  Hawke  v, 
Niagara  District,  &e.  Ins.  Co.,  28  Gr.  139,  147;  Patterson 
V.  Royal  Ins.  Co.,  U  Gr.  169 ;  K.  S.  0.  ch.  162. 

M.C.  Cameron,  Q.C.,  /.  T.  Small,  with  him,  1st  June,  1878, 
contra.  The  interim  receipt  is  not  a  policy.  The  company  are 
not  by  it  to  give  the  statutory  conditions,  but  only  the  con- 
ditions of  their  policy.  Penley  v.  Beacon  Ass.  Co.,  7  Grant 
180 ;  Davis  Y.  Canada  Farmers'  Mutual  Ins.  Co.,  39  U.  C. 
Rs.  452.  As  to  further  insurance  being  indorsed  on  receipt, 
28  Grant  139  ;  Hendrickson  v.  The  Queen  Ins.  Co.,  31  U.  C. 
R.  54.  As  to  the  twenty-five  pounds  of  gunpowder,  Patter- 
sonv.  The  Royal  Ins.  Co.  14  Grant  169.  As  to  the  pleadings, 
Billington  v.  Provincial  Ins.  Co.,  2  App.  E.  174;  Coulthard 
V.  Royal  Ins.  Co.,  89  U.  C.  R.  409  ;  Hawke  v.  Niagara 
District  Mutual  Fire  Ins.  Co.,  23  Grant  140,  150;  Mor- 
row V.  Waterloo  County  Fire  Ins.  Co.,  39  U.  C.  R  441. 

29th,  June,  1878.  Harrison,  C.  J. — It  is  quite  clear 
that  the  local  agent  at  Orangeville  had,  on  3rd  August, 
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1877,  power,  upon  receipt  of  the  premium  money,  to  bind 
the  defendants  by  an  interim  insurance,  "subject  to  all 
the  usual  terms  and  conditions  of  the  company,"  and  it 
is  equally  clear  that  the  premium  money  was  paid  to  the 
agent. 

If  the  company  had,  before  the  fire  or  before  action, 
issued  a  policy  with  their  usual  conditions,  such  as  proved 
at  the  trial,  and  these  not  the  statutory  conditions  required 
in  this  Province,  we  would,  under  previous  decisions  in  this 
Court,  have  been  obliged  to  hold  that  the  policy  w^as,  as 
against  the  assured,  one  without  conditions  of  any  kind : 
TJlrich  V.  The  National  Ins.  Go.  42  U.  C.  R.  141 ;  Frey  v. 
Wellington  County  Mutual  Ins.  Co.,  43  U.  C.  K  102. 

Before  the  recent  changes  in  the  administration  of  the 
law,  the  remedy  of  the  plaintiff,  not  having  before  action 
received  his  policy  of  insurance,  would  have  been  to  have 
filed  a  bill  in  the  Court  of  Equity,  either  to  compel  the 
delivery  of  a  policy  in  accordance  wdth  the  requirements 
of  the  receipt,  or  to  ask  for  an  order  for  the  payment  of  the 
insurance  money  as  if  a  policy  had  been  in  fact  issued :  See 
Penley  v.  The  Beacon  Ins.  Co.,  7  Grant  130;  Patterson 
V.  The  Royal  Ins.  Co.,  14  Grant  169;  IlaiuJce  v.  The 
Niagara  District  Ins.  Co.,  23  Grant  139;  WyldY.  london 
Liverpool  and  Globe  Ins.  Co.,  21  Grant,  458,  S.  C.  23  Grant 
442. 

Assuming  that  we  are  right  in  holding,  as  we  have  held, 
that  a  policy  issued  by  an  Insurance  Company  after  the 
passing  of  the  Act  as  to  uniformity  of  conditions,  with 
conditions  other  than  statutory  conditions,  is,  as  against 
the  assured,  to  be  deemed  a  policy  without  conditions  of 
any  kind,  we  doubt  if  any  Court  would,  on  a  bill  to  compel 
the  issue  of  a  policy,  order  the  issue  of  a  policy  w-ith  any 
other  than  the  statutory  conditions. 

If  a  policy  w^ith  any  other  than  the  statutory  conditions 
were  issued,  the  defendants  would,  according  to  the  decisions 
in  this  Court,  be  in  a  much  worse  position  than  if  the 
policy  w^ere  issued  with  the  statutory  conditions. 

The  counsel  for  the  plaintiff  have  argued  this  case  as  if 
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the  interim  receipt  were  subject  to  the  statutory  conditions,. 
and  this  is  putting  the  case  in  the  most  favourable  view 
possible  in  the  interest  of  the  defendants. 

We  shall  therefore  proceed  to  decide  the  case  on  this 
footing. 

The  eighth  statutory  condition  is  as  follows :  "  The 
company  is  not  liable  for  loss  if  there  is  any  prior  insurance 
in  any  other  company,  unless  the  company's  assent  thereto 
appears  herein  or  is  endorsed  hereon,  nor  if  any  subse- 
quent insurance  is  effected  in  any  other  company,  unless 
and  until  the  company  assents  thereto  by  writing,  signed 
by  a  duly  authorized  agent." 

If  there  be  prior  insurances  there  must  be  the  assent 
of  the  company,  and  in  the  event  of  the  issue  of  a  policy, 
that  assent  must  appear  in  the  policy,  or  be  endorsed 
thereon. 

Where  no  policy  is  issued  there  can  be  no  assent  to 
such  insurances,  either  appearing  therein  or  endorsed 
thereon ;  but  it  is  only  reasonable  to  hold  that  even  an 
interim  insurance  is  not  binding  in  the  face  of  such  a 
condition,  unless  there  be  not  only  notice  of  the  prior 
insurances,  but  the  assent  of  the  company  thereto  in  and 
by  their  agent  authorized  to  effect  interim  insurances. 

The  evidence  shews  that  the  risk  in  the  Canada  Fire 
and  Marine  Insurance  Company  is  not  on  the  same  property 
as  is  covered  by  the  risk  of  the  defendants,  and  that  the 
whole  amount  of  such  prior  insurances  was  ?8000.  The 
application,  through  some  mistake,  does  not  properly  name 
the  several  companies  which  held  the  prior  assurances,  or 
distribute  the  amounts,  but  the  written  memorandum  an- 
nexed to  the  application,  and  which  the  plaintiff  swears 
was  delivered  to  the  agent  at  the  same  time  as  the  applica- 
tion, and  which  the  agent  does  not  positively  deny,  gave 
the  correct  information.  If  the  paper  annexed  was  given 
to  the  agent  at  the  same  time  as  the  application,  and  on 
the  evidence  we  must  assume  it  was  part  and  parcel  of  the 
application,  and  so  conveyed  to  the  agent  of  the  defendants 
full  and  correct  information  as  to  the  prior  insurances,. 
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the  agent,  having  received  it,  and  afterwards  accepted  the 
premium  money  and  issued  the  interim  receipt,  must  be 
taken  to  have  assented  to  it,  and  his  act  under  the  circum- 
stances must,  so  far  as  the  interim  receipt  is  concerned, 
and  the  rights  of  the  plaintiff  thereunder,  be  held  to  be 
the  act  and  the  assent  of  the  defendants. 

It  is  true,  as  mentioned  by  Proudfoot,  V.  C,  in  Hawke 
V.  Niagara  District  Mutual  Fire  Ins.  Co.,  23  Grant  148, 
that  the  indorsement  of  assent  might  be  made  on  the  in- 
terim receipt  instead  of  the  policy,  but  to  decide  that  the 
want  of  the  indorsement  on  the  interim  receipt  shall 
vitiate  the  claim  thereunder,  would,  we  think,  be  placing 
too  rigorous  a  construction  on  the  interim  contract. 

The  tenth  statutory  condition  provides  that  the  com- 
pany is  not  liable  for  the  losses  following,  that  is  to  say, 
for  loss  or  damage  occurring  while  petroleum,  rock, 
earth  or  coal  oil,  camphine,  burning  fluid,  benzine,  naptha, 
or  any  liquid  products  thereof,  or  any  of  their  constituent 
parts  (refined  coal  oil  for  lighting  purposes  only,  not  ex- 
ceeding five  gallons  in  quantity,  excepted),  or  more  than 
twenty-five  pounds  weight  of  gunpowder  are  stored  or 
kept  in  the  building  insured  or  containing  the  property 
insured,  unless  permission  is  given  in  writing  by  the 
company. 

There  was  no  evidence  that,  either  at  the  time  of  the 
application  or  at  the  time  of  the  fire,  there  was  an  excess 
of  coal  oil,  and  the  only  evidence  which  there  was  of  an 
excess  of  gunpowder,  by  reason  of  a  supposed  admission 
made  by  the  plaintiff,  and  which  he  denied,  was  left  to  the 
jury,  who  believed  the  testimony  of  the  plaintiff,  and  we 
think  on  the  evidence  rightly  did  so. 

The  thirteenth  statutory  condition  is  as  follows :  "Any 
person  entitled  to  a  claim  under  this  policy  is  to  observe 
the  following  directions. 

(a)  "  He  is  forthwith  after  loss  to  give  notice  in  wri- 
ting to  the  company. 

(6)  "  He  is  to  deliver,  as  soon  afterwards  as  practicable, 
as  particular  an  account  of  the  loss  as  the  nature  of  the 
case  permits." 
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The  words,  "  as  soon  after  as  practicable,"  mean  within  a 
reasonable  time  :  Cammell  v.  The  Beaver  Mutual  Ins.  Co., 
39  U.  C.  E..  1  ;  and  there  was  no  dispute  but  that  the  plain- 
tiff had  delivered  his  proofs  as  soon  as  practicable,  or  within 
a  reasonable  time.  It  was  not  asked  by  counsel  for  the 
defendants  that  any  question  on  this  point  should  be  sub- 
mitted to  the  jury,  and  we  suppose  for  the  reason  that 
there  could  only  be  one  answer  to  the  question  on  the 
evidence,  and  that  an  affirmative  one. 

The  rule  complains  that  the  learned  County  Judge 
misdirected  the  jury,  in  stating  that  there  was  no  question 
for  their  consideration  except  the  quantity  of  gunpowder 
on  the  premises ;  but  no  objection  was  made  at  the  time  to 
this  direction,  and  if  any  such  was  made,  there  is  not  now 
any  substantial  question  of  fact  suggested  which  ought  to 
have  been  submitted  to  the  jury  with  the  slightest  pros- 
pect of  a  finding  thereon  in  favour  of  the  defendants. 

The  least  counsel  can  do,  when  dissatisfied  with  the 
ruling  of  the  Judge  at  N'isi  Prius,  is  promptly  to  express 
the  dissatisfaction,  and,  if  necessary,  respectfully  press  it 
upon  the  presiding  Judge,  with  a  view  if  possible  to  chang- 
ing the  opinion  of  the  Judge  on  the  spot,  or,  failing 
that,  with  a  view  to  ulterior  proceedings.  See  Whitehouse 
et  al.  V.  Hemment,  27  L.  J.  Ex.  295,  297  ;  Eegina  v.  Wil- 
Jcinson,  42  U.  C.  R.  513. 

We  infer,  from  the  official  report  of  the  proceedings  at 
the  trial,  that  the  verdict  moved  against  is  the  verdict 
of  the  learned  County  Judge  and  not  the  verdict  of  the 
jury,  and  that,  the  better  to  decide  the  case,  he,  under  the 
statute,  availed  himself  of  the  services  of  the  jury,  in  order 
to  decide  the  only  real  contested  matter  of  fact  in  the 
whole  case. 

We  do  not  discover  any  ground,  either  upon  the  law  or 
evidence,  for  setting  aside  the  verdict,  and  so  discharge  the 
rule. 

Armour,  J.,  concurred. 


Rule  discharged 
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Promissory  note — Married  woman — Separate  estate — Liability  as  indorser. 

A  married  woman,  poseeBsed  of  separate  estate,  acquired  by  her  alter  the 
Married  Woman's  Act  of  1872,  indorsed  a  note  for  the  accommodation  of 
her  husband,  member  of  a  firm  to  whom  credit  was  given  on  the  faith 
of  such  separate  estate  and  her  indorsement  in  reference  thereto  : 

Held,  that  she  was  liable. 

Kerr  et  al.  v.  Stripp,  40  U.  C.  R.,  affirmed. 

Action  on  a  promissory  note  made  by  the  defendants 
George  McFarland  and  Joseph  A.  McFarland,  trading 
under  the  name  of  George  and  Joseph  A.  McFarland,  dated 
the  6th  of  May,  1876,  payable  to  the  order  of  the  plaintiffs, 
for  the  sum  of  $1,276  95,  four  months  after  date,  and  en- 
dorsed by  the  defendants  Anna  Maria  McFarland  and 
Thomas  A.  Keefer. 

The  makers  of  the  note  allowed  judgment  to  be  entered 
by  detault. 

The  defendant  Keefer  pleaded  the  ordinary  traverses. 

The  defendant  A.  M.  McFai'land,  among  other  pleas, 
pleaded  that  at  the  time  the  note  was  endorsed  she  was  the 
wife  of  the  defendant  George  McFarland ;  that  she  endorsed 
the  note  for  the  accommodation  of  the  makers  without  any 
consideration,  and  that  she  did  not  endorse  in  respect  of 
any  employment  or  business  in  which  she  was  engaged  on 
her  own  behalf. 

Plaintiffs  replied  that,  at  the  time  of  the  endorsement  of 
the  promissory  note,  the  defendant  was  possessed  of  real 
and  personal  property  acquired  by  her  after  tlie  passing 
of  the  Married  Woman's  Property  Act  of  1872,  and  that 
such  real  and  personal  estate  were  not  affected  by  the 
trusts  of  any  settlement,  and  that  the  endorsing  of  the 
promissory  note  was  the  separate  contract  of  the  defen- 
dant, and  made  by  lier  respecting  her  separate  estate  afore- 
said. 

Issue. 

The  issues  were  tried  at  the  last  Chancery  Sittings  at 
St.  Catharines,  before  Proudfoot,  V.  C. 
36 — VOL.  XLIII  u.c.R. 
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The  marriage  between  defendant  and  her  husband  George 
McFarland,  was  proved  to  have  been  solemnized  in  1867. 

The  defendant  afterwards,  by  the  death  of  her  father,  on 
12th  January,  1873,  in  common  with  her  brothers  and 
sisters,  inherited  a  large  amount  of  real  and  personal 
property. 

This  was  by  deed,  dated  11th  July,  1874,  partitioned 
among  the  heirs  of  the  deceased.  The  defendant  and  her 
husband  were  parties  to  the  deed,  and  the  portion  conveyed 
to  her  was,  with  his  assent,  conveyed  to  her  separate  use.. 

The  makers  of  the  note,  including  defendant's  husband,, 
on  6th  March,  1876,  made  an  agreement  to  purchase  from 
the  plaintiffs,  who  resided  in  the  State  of  Illinois,  a  large 
number  of  pumps  at  reduced  prices,  for  sale  in  Canada. 

The  dealings  between  the  parties  were  not  mutually 
satisfactory,  and  on  26th  May,  1876,  a  new  agreement  was^ 
made,  the  price  of  the  pumps  to  be  payable  in  United 
States  Currency,  at  four  months  from  date  of  shipment, 
notes  to  be  given  for  the  amount  of  such  shipment  on  the 
receipt  of  the  invoice  thereof,  such  notes  to  be  made  by 
George  and  J.  A.  McFarland,  and  endorsed  by  the  defen- 
dant Anna  Maria  McFai'land  and  Thomas  A.  Keefer,  as 
sureties  for  the  firm. 

Plaintiffs  had  discovered  that  George  McFarland  had  no 
property,  and  that  his  wife  had  a  great  deal  of  property .- 
The  object  of  the  agreement  of  26th  May,  1876,  was  to  get 
the  security  of  the  wife  for  pumps  to  be  furnished  by  plain- 
tiffs to  the  makers  of  the  note. 

The  note  sued  upon,  for  $1,276.95,  was  made  and  endorsed, 
under  and  pursuant  to  this  agreement. 

The  learned  Vice-Chancellor  found  a  verdict  for  the 
plaintiffs  for  $1,395  64,  being  the  amount  of  the  note  and 
interest. 

James  A.  Miller,  20th  May,  1878,  obtained  a  rule  calling 
on  the  plaintiffs  to  shew  cause  why  the  verdict  entered 
against  the  defendant  Anna  Maria  McFarland,  should  not 
be  set  aside,  and  a  verdict  entered  for  her,  upon  the  ground. 
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that  the  evidence  shewed  that  the  said  defendant  was  a 
married  woman,  and  the  endorsement  by  her  was  an 
accommodation  endorsement  for  her  husband  and  another, 
and  was  not  a  contract  entered  into  by  her  on  account  of 
her  separate  estate,  or  upon  which  she  could  be  held  liable^ 

McClive,  30th  May,  1878,  shewed  cause.  The  woman 
was  married  in  1872,  the  property  acquired  afterwards. 
The  35  Vic.  ch.  16,  0.,  is  applicable  here:  Kerr  v.  Stripp, 
24  Gr.  198,  S.  C.  40  U.  .C.  K  125;  Adams  v.  Loomis,  22 
Gr.  99,  S.  C.  24  Gr.  242. 

Miller,  contra.  The  question  is,  whether  a  married 
woman  is  liable  on  an  accommodation  note  not  made  in 
any  business.  He  cited,  in  addition  to  the  cases  already 
referred  to.  Darling  v.  Rice,  1  A  pp.  R.  46,  48. 

29th  June,  1878.  Harrison,  C.  J. — It  is  clear  that  the 
married  woman  in  this  case  was  proved  to  have  been 
possessed  of  separate  estate  at  the  time  of  the  endorsement 
of  the  note ;  that  such  separate  estate  was  acquired  by  her 
after  1872,  and  that  credit  was  given  to  the  firm,  of  which 
her  husband  is  a  member,  upon  the  faith  of  her  separate 
estate,  and  her  endorsement  in  reference  to  it. 

The  only  defence  raised  on  her  behalf  is,  that  as  the 
endorsement  was  not  for  her  own  benefit,  but  only  as 
surety  for  the  firm  of  which  her  husband  is  a  member,  she 
is  not  in  law  bound  by  the  endorsement. 

It  has  long  since  been  held  in  England  that  a  married 
woman  possessed  of  separate  estate,  has  as  much  power,  as 
regards  that  estate,  to  contract  as  a  feme  sole,  and  that  she 
may  bind  her  separate  estate  for  general  engagements  made 
for  a  valuable  consideration,  although  in  such  engagements 
in  no  manner  referring  to  her  separate  estate.  See  Vaughan 
v.  Vanderstegen,  2  L)rew.  165,  182;  Matheiuson's  Case^  L. 
R.  3  Eq.  781 ;  Butler  v.  Criimpston,  L.  R.  7  Eq.  16. 

And  this  is  held  to  be  the  law  under  our  Married  Wo- 
man's Act  of  1872 :  Laiuson  v.  Laidlaiv,  Court  of  Appeal,  (a) 


(a)  Not  yet  reported. 


■284        queen's  BENCH,  EASTER  TERM,  41  VIC,  1878. 


It  has  also  long  since  been  held  in  England  that  there  is 
nothing  to  prevent  a  married  woman  becoming  surety  for 
her  husband,  or  for  any  other  person,  to  the  extent  of  her 
separate  estate  :  Stanford  v.  Marshall,  2  Atk.  68 ;  Hulme 
V.  Tenant,  1  Br.  C.  C.  20  ;  Heatley  v.  Thomas,  15  Ves 
596.  And  this  is  also  held  to  be  the  law  under  our  Married 
Woman's  Act  of  1872:  Kerr  et  al.  v.  Stripp,  40  U.  C.  R.  125, 
S.  C,  24  Grant  198. 

It  has  been  repeatedly  held  in  the  Courts  of  this  Pro- 
vince that  wherever  a  bill  will,  in  equity,  lie  against  a 
married  woman  and  her  husband  to  charge  her  separate 
estate,  an  action  at  law  may,  under  the  operation  of  our 
statute,  be  maintained  against  her  on  her  separate  contract? 
without  joining  the  husband  for  the  purpose  of  such  action. 
See  Wagner  v.  Jefferson,  37  U.  C.  E.  560. 

The  husband  here  is  not  sued  in  respect  of  the  contract 
of  his  wife,  but,  under  the  statute  as  to  bills  and  notes,  in 
respect  of  his  own  contract,  as  one  of  the  makers  of  the  note. 
See  Holcomh  v.  Hamilton,  12  C.  P.  38,  S.  C,  2  Er.  &  Ap. 
230. 

Where  a  married  woman,  either  at  law  or  in  equity, 
assumes  to  act  in  reference  to  her  separate  estate,  the 
question  is  not  whether  her  action  is  wholly  for  her  own 
benefit,  for  the  right  to  act  and  bind  her  estate  carries 
witt  it  the  right  to  act  unwisely  and  to  her  own  detri- 
ment, if  she  so  wills.  See  Corn  Exchange  Ins.  Co.  v. 
Babcocic,  1  Am.  601. 

In  this  respect  there  can  be  no  substantial  difference  be- 
tween a  contract  of  suretyship  signed  by  a  man,  a  single 
woman,  or  a  married  woman  having  separate  estate. 

In  Kerr  et  al  v.  Stripp,  40  U.  C.  R.  134,  we  said,  "While 
the  Legislature  has  seen  fit  to  confer  the  power,  it  is  not 
for  the  Courts  to  limit  the  responsibilities  arising  from  its 
exercise.  *  *  *  It  is  not  for  the  Courts  to  question  the 
wisdom  of  the  Legislature.  It  is  rather  for  the  Courts  to 
interpret  the  laws,  leaving  to  the  Legislature  the  right  to 
move  forwards  or  backwards,  as  the  exigencies  of  society 
appear  to  demand." 
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The  only  point  raised  for  decision  in  this  case  is,  in  our 
opinion,  concluded  by  authority. 

Armour,  J.,  concurred. 

JRule  discharged 


Pringle  y.  The  Corporation  of  the  Town  of  Napanee. 

Christianity  part  of  the  Jaw  of  the  country. 

Held,  that  Christianity  in  general,  and  not  simply  the  tenets  of  particular 
sects,  is  part  of  the  recognized  law  of  this  Province,  and  therefore  that 
to  an  action  for  breach  of  contract  to  let  a  public  hall,  a  plea  setting  up 
that  the  purpose  for  which  said  hall  was  intended  to  be  used  was  for  the 
delivery  of  certain  lectures  containing  an  attack  upon  the  fundamental 
doctrines  of  Christianity  was  a  good  defenc?. 

The  declaration  was  for  breach  of  an  agreement  to  give 
the  plaintiff  the  use  of  the  Town  Hall  in  the  town  of 
Napanee,  for  public  lectures  to  be  delivered  there  on  the 
evenings  of  15  th,  16th,  and  17th  September,  1874,  the 
plaintiff  having  paid  therefor  the  sum  of  seven  dollars  and 
fifty  cents  for  each  night. 

The  defendants  pleaded,  among  other  pleas,  that  after 
the  making  of  the  alleged  agreement  the  defendants  were 
informed  and  learned  for  the  first  time  that  the  plaintiff 
intended  to  use  the  said  hall  for  certain  irreligious,  blas- 
phemous, and  illegal  lectures,  whereupon  the  defendants, 
within  a  reasonable  time,  after  satisfying  themselves  of 
the  truth  of  the  premises,  gave  notice  to  the  plaintiff  that 
they  could  not  permit  the  plaintiff  the  use  of  the  said  hall 
for  the  purposes  aforesaid,  and  in  like  manner,  within  such 
reasonable  time  as  aforesaid,  tendered  to  the  plaintiff  the 
amount  of  the  moneys  which  the  plaintiff  had  paid  them 
for  the  intended  use  of  the  hall. 
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Issue. 

The  issue  was  tried  before  Moss,  J.  A,  at  the  last  Fall  As- 
sizes at  Napauee,  without  a  jury. 

The  contract  was  proved.  After  the  making  of  the 
€ontract  the  plaintiff  advertised  the  lectures.  The  adver- 
tisement was  as  follows: 

"  Liberal  Lectures. — First  appearance  in  Canada  of  B. 
F.  Underwood,  the  celebrated  Liberal  lecturer.  By  special 
engagement  and  request  this  distinguished  Freethinker, 
who  is  now  in  New  England,  has  consented  to  visit 
Napanee  on  his  way  to  the  Pacific  Coast  in  September,  and 
give  a  course  of  three  lectures  on  Theology  and  scientific 
free  thought.  The  lectures  will  be  delivered  in  the  Town 
Hall,  Napanee,  on  Tuesday,  Wednesday,  and  Thursday 
evenings,  September  15th,  16th,  and  I7th,  commencing  at 
seven  and  a  half  o'clock.  Subject  of  first  night:  'Evolution 
V.  Creation.'  As  Darwinism  is  accepted  by  almost  every 
scientist  of  eminence  in  Europe  and  America,  and  is  receiv- 
ing the  serious  attention  of  educated  men  everywhere,  this 
lecture  will  be  exceedingly  interesting.  Subject,  second 
night:  'What  liberalism  offers  as  a  substitute  for  Chris- 
tianity'. To  those  who  have  never  examined  this  question, 
and  who  assert  that  Rationalists  have  no  fixed  standard  of 
action,  no  moral  principles  or  laws  to  guide  and  regulate 
human  conduct,  this  lecture  will  be  a  source  of  enlighten- 
ment. Subject,  third  night:  'Fallacies  and  Assumptions 
of  Theologians  regarding  the  Bible  and  Christianity.'  All 
who  believe  in  hearing  both  sides  of  a  question  are  cordially 
invited  to  attend.  A  philosopher  has  said  that  "he  who 
will  not  reason  is  a  bigot,  he  who  cannot  is  a  fool,  and  he 
who  dares  not  is  a  slave."  And  Milton  says  :  '  The  right  to 
think,  to  know,  and  to  utter,  is  the  dearest  of  all  liberties. 
Without  this  right  there  can  be  no  liberty  to  any  people : 
with  it  there  can  be  no  slavery.'  John  Wesley  says, 
'  Every  wise  man  will  allow  others  the  same  liberty  of 
thinking  that  he  desires  they  should  allow  him.'  And 
Bishop  Watson  declares,  'Whosoever  is  afraid  of  submit- 
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-fcing  any  question,  civil  or  religious,  to  the  test  of  free 
discussion  seems  to  me  to  be  more  in  love  with  his  own 
opinions  than  with  truth.'  '  Was  there  ever  so  abominable 
a  fellow  ?  He  (the  controvertist)  exposes  truth  so  odiously; 
be  sets  before  our  eyes  the  arguments  on  both  sides  with 
horrible  impartiality;  he  is  so  intolerably  clear  and  plain, 
that  he  enables  people  who  have  only  common  sense  to 
doubt,  and  even  to  judge.' — Voltaire.  '  Let  truth  and 
falsehood  grapple.' — Milton. 

Contrary  to  the  usual  practice,  when  eminent  lecturers 
are  engaged,  we  have  determined  to  admit  the  public  to 
these  lectures  free,  and  there  will  be  no  collection." 

After  the  advertisement  appeared  there  was  a  petition 
presented  to  the  council  of  Napanee,  asking  them  to  pre- 
vent the  use  of  the  town  hall  "for  a  purpose  with  which 
the  majority  of  the  ratepayers  can  have  no  sympathy,  and 
which  cannot  fail  to  be  attended  with  mischievous  conse- 
quences to  many." 

A  counter  petition  was  also  presented  to  the  council. 

The  council,  on  7th  September,  1874,  passed  a  resolution 
prohibiting  the  use  of  the  town  hall  for  the  purpose  of 
the  lectures,  and  this  resolution,  with  an  offer  to  return  the 
money  paid,  was  communicated  to  the  plaintiff*  on  the  8th 
September,  1874. 

The  plaintiff"  was  then  obliged  to  procure  another  hall 
in  the  town  for  the  purpose  of  the  lectures,  which  he  did  at 
a  cost  of  $125. 

The  lectures  were  delivered  by  Mr.  Underwood  in  the 
latter  hall,  on  the  several  nights  for  which  they  were  ad- 
vertised. He,  at  the  first  lecture,  advocated  the  truth  of 
Evolution,  or  the  gradual  development  of  everythiDg  from 
the  simple  to  the  complex.  This  doctrine  he  advanced  in 
opposition  to  the  doctrine  of  special  creation  contained  in 
the  Bible.  He,  at  the  second  lecture,  advocated  what  he 
called  Liberalism  as  a  substitute  for  the  doctrines  of  Chris- 
tianity, but  not  for  the  moral  doctrines  it  inculcated.  The 
third  lecture  was  on  the  so-called  fallacies  of  theologians 
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respecting  the  Bible  and  Christianityc  He  denied  the  in- 
spiration of  the  Bible.  He  said  the  arguments  advanced 
by  theologians  about  the  Divinity  of  Christ,  were  a  mistake. 
He  denied  that  God  created  the  universe.  He  said  the 
Bible  was  fabulous  and  false.  He  said  he  did  not  believe 
in  Christ  as  a  Divine  being,  or  as  a  Saviour. 

The  learned  Judge,  having  reserved  his  judgment,  after- 
wards, upon  the  authority  of  Cowan  v.  Milhourn,  L.R.  2  Ex^ 
230,  entered  a  verdict  for  the  defendants.  He  thought  it 
better  to  follow  that  decision,  leaving  it  to  the  Court  to 
determine  whether  that  case  truly  states  the  English  law,, 
and,  if  it  does,  whether  such  a  law  is  applicable  to  this 
Province. 

Bethune,  Q.  C,  21st  May,  1878,  obtained  a  rule  calling 
on  the  defendants  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a  verdict  entered  for  the  plaintiff  for 
$125,  and  why,  as  regarded  the  plea  of  illegality,  there 
should  not  be  judgement  for  the  plaintiff  non  obstante 
veredicto. 

W.  A.  Reeve,  31st  May,  1878,  shewed  cause. 

The  case  of  Cowan  v.  Milhourn,  L.  R.  2  Ex.  230, 
establishes  that  in  England  such  lectures  as  these  are 
unlawful. 

It  will  be  contended  that  the  law  as  laid  down  in  that 
case  is  not  applicable  to  Canada,  because  there  is  no  estab- 
lished church  here.  That  decision,  however,  rests  upon 
the  fact  that  Christianity  is  a  part  of  the  Common  Law 
of  England,  without  reference  to  any  church  establish- 
ment. 

The  statute  9  &  10  Wm.  Ill,  cap.  32,  came  into  force  in 
this  Province  under  our  Constitutional  Act,  32  Geo.  III.  ch. 
1,  but  it  did  not  alter  the  Common  Law.  It  only  provided 
new  penalties  for  utterances  which  were  already  illegal 
at  Common  Law.  Even  if  those  penalties  are  now  re- 
moved, it  does  not  follow  that  such  utterances  are  lawful, 
so  as  to  entitle  a  person  to  have  the  assistance  of  the 
Courts  to  enforce  a  contract  founded  upon  such  a  con- 
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sideration.  Prostitution  is  not  per  se  punishable,  yet  the 
Court  will  not  enforce  a  contract  of  which  it  forms  an 
element. 

The  question  has  been  decided  in  the  United  States  by 
so  eminent  a  jurist  as  Chancellor  Kent,  in  the  case  of  The 
Feople  V.  Euggles,  8  Johnson  291.  It  was  held  that, 
though  there  is  no  established  church  in  the  United  States, 
yet  Christianity  was  introduced  into  the  country  as  part 
of  the  Common  Law  of  England,  and  a  conviction  for  blas- 
phemy, in  using  grossly  offensive  language  in  reference  to 
Christ,  was  sustained. 

The  result  of  the  authorities  is,  that  to  publicly  deny 
the  truth  of  the  Christion  religion,  or  the  inspiration  of  the 
scriptures,  is  unlawful,  in  two  different  senses,  according  to 
the  kind  of  language  used.  If  the  language  is  of  an 
offensive  or  malicious  character,  the  speaker  is  indict- 
able. See  Taylers  Case,  1  Yentris  293 ;  Rex  v.  Woolston, 
Fitzgibbon  64;  Regina  v.  Heiherington,  5  Jur.  529. 

If  Christianity  is  held  not  to  be  a  part  of  the  law  of  the 
land,  so  as  ^to  render  these  lectures  unlawful,  it  follows 
that  any  person  may,  in  this  country,  utter  the  grossest 
blasphemies  with  impunity,  because  the  unlawful  character 
of  the  language  in  the  one  case,  and  the  indictable  char- 
ter of  it  in  the  other,  are  both  founded  on  one  and  the  same 
proposition,  namely,  that  Christianity  is  a  part  of  the  law 
of  the  land. 

As  to  the  Act  respecting  Rectories,  Consol.  Stat.  C. 
eh.  74,  sec.  1,  which  will  be  relied  on  as  altering  the  law, 
it  was  only  intended  to  sweep  away  all  discriminations 
and  preferences  which  once  existed  between  the  Church 
of  England  and  other  branches  of  the  Christian  Church, 
not  to  legalize  general  attacks  upon  the  whole  Christian 
religion  by  persons  (such  as  the  lecturer  in  the  present 
case)  professing  no  religion  at  all. 

This  is  the  construction  placed  by  Chancellor  Kent,  in 
The  People  v.  Ruggles,  8  Johns  291,  upon  Article  38  of  the 
Constitution  of  New  York  State,  which  contains  language^ 
identical  with  the  clause  referred  to  in  our  statute. 
37 — VOL.  XLIII  u.c.R. 
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Bethune,  Q.  C,  contra.  This  is  the  first  occasion  on  which 
the  point  under  discussion  has  come  before  a  Court  in  On- 
tario for  determination,  although  it  is  somewhat  discussed 
in  Boucher  v.  Shewan,  14  C.  P.  419  ;  but  it  was  unnecessary 
in  that  case  to  decide  it,  and  in  fact  the  Court  did  not 
assume  to  determine  it. 

In  England,  there  is  no  doubt,  following  the  case  of 
Cowan  V.  Milhourn,  already  referred  to,  the  Court  would 
l)e  obliged  to  hold  that  these  lectures  were  illegal.  It  is 
submitted,  however,  that  the  true  ground  upon  which 
Christianity  is  said  to  be  part  of  the  law  of  England,  as 
applied  to  England,  is  because  the  English  Church  is  a  part 
of  the  Constitution,  and  a  portion  of  the  state  machinery, 
just  as  much  as  the  Court  of  Queen's  Bench.  Various 
statutes  from  time  to  time  have  been  passed  in  England 
which  establish  the  authority  of  the  Scripture  and  Prayer 
Book,  and  these  statutes  are  based  on  the  idea  that  the 
Scriptures  and  Prayer  Book  are  the  foundation  of  the  State 
Church. 

In  the  Queen  v.  Gathercole,  2  Lewin  C.  C.  237,  254,  Baron 
Alderson  stated  that  it  was  not  indictable  as  blasphemy 
to  libel  the  Roman  Catholic  religion,  or  any  branch  of  the 
Protestant  dissenting  faith,  but  only  to  libel  the  doctrines 
of  the  Established  Church,  because  that  Church  is  part  of 
the  constitution  and  laws  of  the  kingdom. 

In  this  country  we  have  no  Established  Church,  and 
since  the  passing  of  the  Statute  chapter  74  of  the  Consoli- 
dated Statutes  of  Canada,  we  have  not  had  in  the  Pro- 
vinces of  Ontario  or  Quebec  even  the  semblance  of  any 
connection  between  Church  and  State. 

That  statute  declares  that  the  free  exercise  and  enjoyment 
of  religious  profession  and  worship,  without  discrimination 
or  preference,  is  by  the  constitution  and  laws  allowed  to  all 
Her  Majesty's  subjects ;  and  the  only  qualification  of  this 
broad  declaration  consists  in  the  words  of  the  proviso,  "so 
as  the  same  be  not  made  an  excuse  for  acts  of  licentiousness 
or  a  justification  of  practices  inconsistent  with  the  peace 
and  safety  of  the  Province." 
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Now,  provided  the  practices  enjoined  by  any  sytem  of 
religious  profession  are  not  considered  licentious  or  danger- 
ous to  the  peace  of  the  Province,  that  system  of  religion  is 
tolerated,  and  is  therefore  legal. 

The  term  "  religious  profession"  should  not  be  confined 
io  the  various  forms  of  the  Christian  religion,  but  should 
extend  to  the  religion  of  the  Jews  or  that  of  the  Mahom- 
medans  or  the  Buddhists,  or  in  fact  any  species  of  faith  and 
worship.  It  is  clear  that  the  Legislature  did  not  intend  to 
confine  the  term  "  religious  profession"  to  the  profession  of 
Christianity,  otherwise  it  would  have  used  the  term  "  Chris- 
tianity" instead  of  the  term  "  religion." 

It  is  true  that  this  section  of  the  statute  was  borrowed  from 
an  Act  of  the  Legislature  of  New  York,  passed  in  1771,  and 
that  Chief  Justice  Kent,  in  the  People  v.  Buggies,  2  Johnson, 
p.  299,  interpreted  it  differently  from  the  way  in  which 
it  is  submitted  it  should  be  interpreted ;  but  that  decision, 
though  of  a  very  eminent  Judge,  is  not  binding  upon  the 
Courts  of  this  Province,  and  ought  not,  it  is  submitted,  to 
be  followed,  having  regard  to  the  wider  scope  allowed  in 
the  discussion  of  religious  belief  than  existed  at  the  time 
when  that  case  was  decided. 

There  is  no  doubt  that  a  very  great  advance  has  been 
made  in  the  interpretation  of  the  Scriptures,  and  that  many 
things  are  now  freely  avowed  by  persons  whom  nobody 
would  accuse  of  heresy,  but  which  would  have  caused,  a 
hundred  or  even  fifty  years  ago,  the  expulsion  from  any 
Christian  body,  of  the  person  openly  giving  expression  to 
them.  Indeed,  it  is  likely  that  the  doctrines  laid  down  by 
Chief  Justice  Kent  would  not  now  be  propounded  in  the 
State  of  New  York.  Many  of  the  dicta  in  his  judgment  were 
unnecessary^  for  the  decision  of  the  particular  case,  because 
there  can  be  no  doubt  that  Buggies  wickedly  and  ma- 
liciously did  that  of  which  he  was  accused.  Here,  the  Judge 
who  tried  the  case  has  found  that  Mr.  Pringle  was  not 
actuated  by  any  wicked  motive,  but  bond  fide,  for  the 
public  good,  procured  the  delivery  of  the  lectures  in  ques- 
tion.    The  case  of  Rex  v.  Waddington,  1  B.  &  C.  26, 
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shews  that  a  publication  must  be  malicious  before  it  can  be 
said  to  be  indictable  as  blasphemy. 

No  case,  as  far  as  can  be  found,  is  to  be  met  with  in  the 
books  in  Ontario  of  an  indictment  for  blasphemy ;  and  it 
would  doubtless  astonish  every  person  to  be  told  that 
Professor  Huxle}^,  or  Mr.  Darwin,  or  Mr.  Tyndall,  or  Mr. 
Frederick  Harrison,  would  be  liable  to  indictment  for 
blasphemy  because  of  the  publication  of  their  various  books 
and  pamphlets,  all  of  which,  quite  as  much  as  Mr.  Under- 
wood's lectures,  impugned  the  authority  of  the  Scriptures 
and  the  Divinity  of  our  Saviour. 

The  decisions  in  the  Courts  of  the  United  States  should 
not  be  followed,  because  various  Statutes  were  from  time 
to  time  passed,  which  recognised  the  Christian  religion 
as  a  part  of  the  laws  of  the  various  States. 

It  is  clear  that  Christianity  does  not  need  for  its  sup- 
port the  statute  law  of  any  country ;  indeed,  the  Divine 
Founder  of  Christianity  did  not  rely  upon  earthly  authority 
for  the  propagation  of  his  system  of  religion ;  on  the  con- 
trary, He  expressly  disclaimed  any  earthly  authority,  and 
declared  that  "  His  kingdom  was  not  of  this  world." 

If  Christianity  be  true,  as  we  believe  it  is,  then  its  truth 
will  become  more  manifest  in  consequence  of  such  discus- 
sions as  those  of  Mr.  Underwood ;  and  if  it  be  untrue,  it 
is  of  the  highest  importance  that  its  want  of  truth  should 
be  demonstrated  ;  so  that,  as  a  matter  of  policy,  the  Court 
is  not  called  upon  to  place  the  restricted  construction  upon 
the  statute  referred  to,  but  should  give  it  as  wide  a  con- 
struction as  possible. 

If  the  Legislature  intended  to  allow  such  freedom  of 
religious  profession  as  it  is  contended  they  did,  then  it  is  per- 
fectly clear  that  that  freedom  of  religious  profession  must 
carry  with  it  the  right  to  discuss  the  religious  tenets  of  the 
Christian  religion  ;  and  to  propagate  its  own  tenets,  it  must 
carry  with  it  the  right  to  deny  the  authority  of  the  Chris- 
tian religion,  otherwise  it  could  not  be  said  that  there  was 
free  exercise  and  enjoyment  of  religious  profession;  and 
this  is  all  that  Underwood  proposed  to  do,  and  did,  in  the 
lectures  which  Pringle  procured  him  to  deliver. 
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It  is  therefore  submitted  that  the  rule  should  be  made 
■absolute  to  enter  a  verdict  for  the  plaintiff  for  the  amount 
referred  to  in  the  notes  of  the  learned  Judge. 

June  29,  1878.  Happjson,  C.  J. — A  question  similar  to 
the  one  before  us  in  this  case  was  argued,  but  not  decided, 
in  Boucher  v.  Shewan,  14  C.  P.  419. 

The  broad  question  is,  whether  Christianity  is  so  far  a 
part  of  the  law  of  the  land  that  an  attack  upon  it,  or  upon 
some  of  its  fundamental  doctrines,  is  illegal. 

It  is  a  question  affecting  property  and  civil  rights  in  the 
Province. 

The  82  Geo.  III.  ch.  1,  passed  on  loth  of  October,  1792, 
provided  that,  from  and  after  the  passing  of  the  Act,  in  all 
matters  of  controversy  relative  to  property  and  civil  rights, 
resort  shall  be  had  to  the  laws  of  England  as  the  rule  for 
the  decision  of  the  same. 

This  statute  has  since  been  re-enacted  in  Consol.  Stat. 
U.  C.  ch.  9,  sec.  1,  and  Revised  Statutes  Ont.  ch.  92,  sec.  1. 

The  Legislature  of  Upper  Canada,  by  40  Geo.  III.  Cap.  1, 
sec.  1,  introduced  the  Criminl  Law  of  England  as  it  stood 
on  17th  September,  1792. 

The  enquir}^  therefore  is,  wdiat  was  the  law  of  England 
in  1792,  touching  the  matters  in  controversy  here. 

An  examination  of  the  English  law  wdll  be  found  to 
establish  that  Christianity  in  general,  and  not  simply 
the  tenets  of  particular  sects,  is  a  part  of  the  Com- 
mon Law  of  England,  and  that  the  cardinal  doctrines  of 
Christianity  have  been  from  time  to  time  respected  and 
guarded  by  the  Legislature  and  common  law  of  the  country. 

The  English  Legislature,  as  early  as  1676,  passed  the  29 
Car.  II.  ch.  7,  intituled  "  An  Act  for  the  better  observation 
of  the  Lord's  Day,  commonly  called  Sunday."  Sunday,  as 
a  day  of  religious  observance,  had  its  birth  not  only  as  a 
general  recognition  of  Christianity  but  as  a  particular 
memorial  of  the  resurrection  of  the  Lord  Jesus  Christ  on 
that  day.  Its  observance,  is  compelled  not  only  by  legis- 
lation in  the  mother  country  but  in  most  of  the  colonies. 
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Besides,  in  1698,  the  English  Legislature  passed  the^ 
9  &;  10  Will.  III.  ch.  32,  intituled  "An  Act  for  the  more 
effectual  suppression  of  blasphemy  and  profaneness,"  reciting 
that  "  many  persons  have  of  late  years  openly  avowed  and 
published  many  blasphemous  and  impious  opinions  contrary 
to  the  doctrines  and  principles  of  the  Christian  Religion, 
greatly  tending  to  the  dishonour  of  Almighty  God,  and  may 
prove  destructive  to  the  peace  and  welfare  of  this  king- 
dom and  for  remedy  enacted  "  that  if  any  person  or 
persons,  having  been  educated  in,  or  at  any  time  having 
made  profession  of  the  Christian  Religion,  shall  by  writing 
printing,  teaching,  or  advized  speaking,  deny  any  one  of 
the  persons  of  the  Holy  Trinity  to  be  God,  or  assert  or 
maintain  that  there  are  more  Gods  than  one,  or  deny  the 
Christian  Religion  to  be  true,  or  the  Holy  Scriptures  of  the 
Old  and  New  Testaments  to  be  of  divine  authority,"  and 
shall  be  thereof  convicted  by  the  oath  of  two  or  more 
credible  witnesses,  "  such  person  or  persons  for  the  first 
offence  shall  be  adjudged  incapable  and  disabled  in  law,  to 
all  intents  and  purposes  whatsoever,  to  have  or  enjoy  any 
office  or  offices,"  &c.  And  if  a  second  time  convicted, 
shall  thenceforth  "  be  disabled  to  sue,  prosecute,  plead,  or 
use  any  action,  &c.,  and  shall  also  suffer  imprisonment  for 
the  space  of  three  years  without  bail  or  mainprize,"  &c. 

This  Act,  with  all  its  penalties,  was  in  force  in  the  Mother 
Country  till  21st  July,  1813,  when  the  53  Geo.  III.  ch.  160 
sec.  2  was  passed,  repealing  its  provisions,  "  so  far  as  the 
same  relate  to  persons  denying  as  therein  mentioned  respec- 
ting the  Holy  Trinity." 

But  as  the  Act  was  held  to  be  merely  an  affirmance  of 
the  common  law  of  England,  the  effect  of  its  partial  repeal 
has  been  held  to  be  merely  a  repeal  of  its  penalties  :  Bex  v. 
WadcUngton,  1  B.  &  C.  26. 

It  would  appear  to  be  in  force  in  this  colony,  with  all  the 
penalties,  notwithstanding  the  repeal  of  the  penalties  in 
England. 

Let  us  now  turn  to  the  common  law  of  England  as  con- 
tained in  the  decisions  of  the  Courts. 
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Chief  Justice  Hale,  in  Tayler's  Case,  3  Keb.  607,. 
where  the  information  was  for  saying  "  Christ  is  a 
whoremaster  and  religion  is  a  cheat,"  said,  "  These  words, 
though  of  ecclesiastical  cognizance,  yet  to  say  that  re- 
ligion is  a  cheat  tends  to  dissolution  of  all  Govern- 
ment, and  therefore  punishable  here,  and  so  of  contume- 
lious reproaches  of  God  or  the  religion  established." 
He  also  said,  "  Christian  religion  is  a  part  of  the  law  itself ; 
therefore  injuries  to  God  are  as  punishable  as  to  the  King 
or  any  common  person."  According  to  the  report  in  1 
Ventris  293,  the  learned  Chief  Justice  said,  "  That  such 
kind  of  blasphemous  words  were  not  only  an  offence  to 
God  and  religion,  but  a  crime  against  the  laws.  State,  and 
Government,  and  therefore  punishable  in  this  Court ;  for 
to  say  religion  is  a  cheat,  is  to  dissolve  all  those  obligations 
whereby  civil  societies  are  preserved,  and  that  Christianity 
is  a  parcel  of  the  laws  of  England,  and  thsrefore  to  re- 
proach the  Christian  religion,  is  to  speak  in  subversion  of 
the  law." 

The  sentence  of  the  Court  upon  the  offender  was,  "  to 
stand  in  the  Pillory  in  three  several  places,  and  to  pay  1000 
marks  fine,  and  find  sureties  for  his  good  behaviour  during 
life." 

In  Rex  V.  Woolston,  Fitz.  G4,  S.  C.  2  Stra.  834,  the  in- 
formation was  against  defendant  for  publishing  discourses 
on  the  miracles  of  Christ,  in  which  the  accused  maintained 
that  the  same  are  not  to  be  taken  in  a  literal  sense,  but 
that  the  whole  relation  of  the  life  and  miracles  of  Christ 
in  the  New  Testament  is  but  an  allegory.  It  was  charged 
that  the  defendant  published  his  discourses  with  an  intent 
to  vilify  and  subvert  the  Christian  religion.  Defendant 
was  found  guilty,  and  on  motion  for  arrest  of  judgment, 
Raymond,  C.  J.,  said,  "  Christianity  in  general  is  a  part  of 
the  Common  Law  of  England,  and  therefore  to  be  protected 
by  it.  Now,  whatever  strikes  at  the  very  root  of  Chris- 
tianity, tends  manifestly  to  a  dissolution  of  the  civil 
government,  and  so  was  the  opinion  of  my  Lord  Hale  in 
Tayler's  Case.    So  that  to  say  an  attempt  to  subvert  the 
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Christian  religion  is  not  punishable  by  those  laws  upon 
which  it  is  established,  is  an  absurdity.  If  this  were  an 
entirely  new  case  I  should  not  think  it  a  proper  question 
to  be  made.  I  would  have  it  taken  notice  of  that  we  do  not 
meddle  with  any  differences  in  opinion,  and  that  we 
interfere  only  where  the  very  root  of  Christianity  is  struck 
at,  as  it  plainly  is  by  this  allegorical  scheme." 

In  the  case  of  Jacob  Hive,  H.  T.,  29  Geo.  II,,  mentioned  in 
Folkard  on  Slander,  4th  ed.  596,  an  information  was  exhi- 
bited and  filed  against  defendant  for  publishing  a  profane  and 
blasphemous  libel  tending  to  vilify  and  subvert  the  Chris- 
tian religion,  and  to  blaspheme  Jesus  Christ,  to  cause  his 
divinity  to  be  denied,  and  to  represent  him  as  an  im- 
postor, &c. 

In  the  case  of  Peter  Annett,  M.  T.  8  Geo.  III.  Folkard 

596,  an  information  was  exhibited  against  defendant  for  a 
libel  in  the  ''Free  Inquirer''  tending  to  blaspheme  Almighty 
God  and  discrediting  the  Holy  Scriptures,  and  upon  con- 
viction defendant  was  sentenced,  at  the  Court  of  King's 
Bench,  to  stand  twice  in  the  pillory  (once  at  Charing  Cross 

*  and  once  at  the  Royal  Exchange),  and  to  be  imprisoned  for 
one  year,  and  to  find  security  for  his  good  behaviour  dur- 
ing the  remainder  of  his  life. 

In  the  case  of  John  Wilkes,  H.  T.  4  Geo.  III.,  Folkard 

597,  an  information  was  exhibited  against  defendant  for 
blaspheming  Almighty  God,  ridiculing  our  Saviour  and  the 
Christian  religion. 

In  Rex  V.  Williams,  hef ore  Kenyon,  C.  J.,  in  1797,  Fol- 
kard, 597,  the  defendant  was  convicted  of  having  published 
"  Paine's  Age  of  Reason,"  which  denies  the  authority  of 
the  Old  and  New  Testaments. 

In  Bex  V.  Eaton,  before  Sir  Vicary  Gibbs,  E.T.  52  Geo. 
III.,  Folkard,  597,  defendant  was  convicted  upon  an  infor- 
mation of  having  published  a  libel  representing  Jesus 
Christ  as  an  impostor,  the  Christian  religion  as  a  fable,  and 
those  who  believed  in  it  as  infidels  to  God. 

In  Rex  V.  Hetheringion,  5  Jur.  529,  Q.  B.,  it  was  held  to 
be  an  indictable  offence  at  common  law  to  publish  a 
blasphemous  libel  of  and  concerning  the  Old  Testament. 
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These  cases  establish  that  Christianity  is  in  a  broad 
•sense  a  part  of  the  common  law  of  England,  and  that  to 
libel  it  by  attacking  any  of  its  cardinal  principles  is  an 
indictable  offence. 

This  doctrine  was  recognized  by  Lord  Hardwicke,  in 
DeCosta  v.  DePaz,  2  Swans.  490;  by  Lord  Ellenborough 
in  Rex  v.  Eaton,  31  St.  Tr.  950 ;  and  by  Lord  El  don  in  Be 
Bedford  Charity,  2  Swans.  527.  See  also  Attorney-General 
v.Pearson,S  Mer.  399.  The  latter  learned  and  distinguished 
Judge  refused  to  protect  copyrights  in  books  which  con- 
tradicted the  Holy  Scriptures  :  Laiurence  v.  Smith,  1  J ac. 
474;  Southey  v.  Sherivood,  2  Mer.  435  ;  Murray  v.  Benhoiu, 
1  Jac.  474,  Note. 

Taylers  Case  and  Woolstons  Case  were,  in  Bex  v.  Carlile, 
3  B.  &  Al.  161,  decided  in  1819,  recognized  as  being  sound 
expositions  of  the  common  law  of  England,  and  it  was 
there  held  that  the  Statute  9  &  10  Wm.  IIL  ch.  32,  had  not 
altered  the  common  law,  but  only  given  a  cumulative  punish- 
ment. Best,  J.,  speaking  of  the  statute,  said  at  p.  167,  "  The 
Act  is  not  confined  to  those  who  libel  religion,  but  extends 
to  those  who,  in  the  most  private  intercourse,  by  advized  con- 
versation admit  that  they  disbelieve  the  Scriptures."  He 
also  said,  "  Both  the  common  law  and  the  statute  are 
necessary ;  the  first,  to  guard  the  morals  of  the  people,  the 
second,  for  the  immediate  protection  of  the  government." 

In  the  KingY.  WadcHngton,  1  B.  &  C.  26,  already  men- 
tioned, it  was  intimated  that  the  English  Statute  53  Geo.  III. 
cap.  160,  does  not,  any  more  than  the  English  Statute  9  & 
10  Wm.  III.  cap.  32,  alter  the  common  law  of  the  land. 
The  information  there  was  against  defendant  for  stating 
that  Jesus  Christ  was  an  impostor  and  a  murderer  in 
principle,  and  a  fanatic.  Best,  J.,  at  p.  28,  said  :  "  It  is  not 
necessary  for  me  to  say  whether  it  be  libellous  to  argue 
from  the  Scriptures  against  the  Divinity  of  Christ.  That 
is  not  what  the  defendant  proposes  to  do.  He  argues  against 
the  Divinity  of  Christ  by  denying  the  truth  of  the  Scrip- 
iures." 

In  Bex  V.  Gathercole,  2  Lew.  C.  C.  254,  Alderson  B.,  in  his 
38 — VOL.  XLIII  u.c.R, 
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charge  to  the  jury,  said :  "  A  person  may,  without  being  hable 
to  prosecution  for  it,  attack  J udaism  or  Mohammedanism,  or 
even  any  sect  of  the  Christian  religion  (save  the  Established 
religion  of  the  country,)  and  the  only  reason  why  the  latter 
is  in  a  different  situation  from  the  others  is,  because  it  is 
the  form  established  by  law  and  is  therefore  a  part  of  the 
constitution  of  the  country.  In  like  manner  and  for  the 
same  reason  any  general  attack  on  Christianity  is  the  sub- 
ject of  criminal  prosecution,  because  Christianity  is  the 
established  religion  of  the  country." 

A  review  of  the  foregoing  cases  justifies  the  remark  of 
Kelly,  C.  B.,  in  Cowan  v.  Milbourn,  L.  K.  2  Ex.  234, 
where  he  said,  "There  is  abundant  authority  for  saying 
that  Christianity  is  a  part  and  parcel  of  the  law  of  the 
land." 

That  case,  in  its  facts,  closely  resembles  the  one  now 
before  us.  The  defendant  contracted  to  let  rooms  to  the 
plaintiff.  Defendant  afterwards  discovered  that  they  were 
intended  to  be  used  for  the  delivery  of  lectures  maintaining 
that  the  character  of  Christ  is  defective,  and  his  teaching 
misleading,  and  that  the  Bible  is  no  more  inspired  than 
any  other  book.  Having  made  this  discovery  the  defen- 
dant refused  to  allow  plaintiff  the  use  of  the  room,  and  it 
was  held  that  the  purpose  for  which  the  room  was  hired 
was  illegal,  and  the  contract  one  which  could  not  be  en- 
forced at  law.  Martin,  B.,  said,  "  It  is  merely  the  case 
of  the  owner  of  property  exercising  his  rights  over  its  use." 
All  the  Judges  held  that  the  purpose  was  illegal,  and  that, 
the  purpose  being  illegal,  the  contract  was  illegal  and  could 
not  be  enforced. 

This  case  correctly  expresses  the  Common  Law  of  Eng- 
land. If  the  case  now  before  us  were  in  England  it  could 
only  result  as  that  case  did. 

The  doctrines  of  Christianity  are  deducible  from  the 
Holy  Scriptures,  and  are  illustrated  by  the  life,  conduct, 
and  teachings  of  our  Lord  Jesus  Christ  and  his  Apostles. 
An  attack  upon  the  life  or  teaching  of  Christ  is  therefore 
an  attack  upon  the  Christian  religion.    An  attack  upon. 
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the  Holy  Scriptures,  in  which  the  life  and  death  of  Christ^ 
are  foretold  and  made  manifest  for  our  instruction  and 
guidance,  is  also  an  attack  upon  the  Christian  religion.. 
The  Christian  religion  itself  was,  we  think,  in  1792  a  part 
of  the  Common  Law  of  England,  and  as  such,  in  effect,  be- 
came a  part  of  the  Common  Law  of  this  Province  under 
the  operation  of  the  Act  of  1792. 

In  Story  on  the  Constitution  of  the  United  States,  sec. 
1873,  it  is  said:  Every  American  colony  from  its  foun- 
dation down  to  the  revolution,  with  the  exception  of  Rhode 
Island,  (if  indeed  that  State  be  an  exception,)  did  openly, 
by  the  whole  course  of  its  laws  and  institutions,  support 
and  sustain  in  some  form  the  Christian  religion,  and  almost 
invariably  give  a  peculiar  sanction  to  some  of  its  funda- 
mental doctrines." 

This  in  the  several  States  is  held  to  be  the  law,  notwith- 
standing the  amendment  to  the  constitution  to  the  effect, 
"  That  Congress  shall  make  no  law  respecting  the  establish- 
ment of  religion,  or  prohibiting  the  free  exercise  thereof,  or 
abridging  the  freedom  of  speech  or  of  the  press."  (Sec.  1870.) 

The  purpose  of  such  a  declaration  is  well  explained  by 
the  same  learned  writer  in  sec.  1877,  where  he  says :  "The 
real  object  of  the  amendment  was  not  to  countenance,  much 
less  to  advance,  Mahommedanism,  or  J udaism,  or  Infidelity, 
by  prostrating  Christianity,  but  to  exclude  all  rivalry 
among  Christian  sects,  and  to  prevent  any  national  eccle- 
siastical establishment  which  should  give  to  a  hierarchy 
the  exclusive  patronage  of  the  National  Government." 

In  the  People  v.  Ruggles,  8  Johns,  N.  Y.  290,  decided  in 
1811,  the  defendant  was  indicted  and  convicted  of  having 
said,  "Jesus  Christ  was  a  bastard,  and  his  mother  must  be 
a  whore,"  and  the  indictment  was  held  to  disclose  a  good 
common  law  offence. 

The  eminent  jurist.  Chief  Justice  Kent,  in  delivering 
judgment  said,  at  p.  294,  "  The  people  of  this  State,  in  com- 
mon with  the  people  of  this  country,  profess  the  general 
doctrines  of  Cnristianity  as  the  rule  of.  faith  and  practice, 
and  to  scandalize  the  Author  of  these  doctrines,  is  not  only 
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in  a  religious  point  of  view  extremely  impious,  but,  even  in 
respect  of  the  obligations  due  to  society,  is  a  gross  violation 
of  decency  and  good  order."  In  a  subsequent  part  of  the 
same  judgment,  at  p.  296,  he  said,  "  Though  the  constitution 
has  discarded  religious  establishments,  it  does  not  forbid 
judicial  cognizance  of  those  offences  against  religion  and 
morality  which  have  no  reference  to  any  such  establish- 
ment, or  to  any  particular  form  of  government,  because  they 
strike  at  the  root  of  moral  obligation,  and  weaken  the 
securities  of  the  social  ties." 

The  constitution  to  which  reference  was  here  made,  was 
that  of  the  State  of  New  York,  wherein,  by  art.  7  sec.  3,  it 
is  provided  that,  "  The  free  exercise  and  enjoyment  of 
religious  profession  and  worship,  without  discrimination 
or  prejudice,  shall  forever  hereafter  be  allowed  within 
the  State  to  all  mankind." 

The  only  limitation  is,  that  the  liberty  of  conscience  thus 
secured,  "  shall  not  be  so  construed  so  as  to  excuse  acts  of. 
licentiousness,  or  justify  practices  inconsistent  with  the 
peace  or  safety  of  the  State." 

The  principal  decision,  in  which  it  was  held  that  Chris- 
tianity is  a  part  of  the  Common  Law  of  the  State  of  Penn- 
s}"lvania,  is  Uj^degrai^h  v.  The  Commonwealth,  11  Serj.  & 
R.  394.  The  defendant  was  in  that  case  indicted  for  hav- 
ing said,  "  That  the  Holy  Scriptures  were  a  mere  fable  ; 
that  they  were  a  contradiction,  and  that  although  they 
contained  a  number  of  good  things,  yet  they  contained  a 
great  many  lies."  Duncan,  J.,  at  p.  400,  said,  "Christianity, 
general  Christianity,  is  and  always  has  been  a  part  of  the  law 
of  Pennsylvania."  "  By  general  Christianity,"  he  said,  at 
-p.  408,  "  is  not  intended  the  doctrine  or  worship  of  any  par- 
ticular worship  or  sect;"  and  at  p.  407  he  said,  "It  is  im- 
possible to  administer  the  laws  without  taking  the  religion 
which  the  defendant  in  error  has  scoffed  at,  that  Scripture 
which  he  has  reviled,  as  their  basis  ;  to  lay  aside  these  is  at 
least  to  weaken  the  confidence  in  human  veracity,  so  essen- 
tial to  the  purposes  of  society,  and  without  which  no  ques- 
tion of  property  could  be  decided,  and  no  criminal  brought 
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to  justice ;  an  oath  in  the  common  form,  on  a  discredited 
book  ,  would  be  a  most  idle  ceremony." 

The  plaintiff  in  error  was  shewn  to  be  a  member  of  a  de- 
bating association  which  was  convened  weekly  for  dis- 
cussion and  mutual  information.  The  expressions  contained 
in  the  indictment  were  uttered  in  the  course  of  argument 
on  a  religious  question ;  and,  notwithstanding,  he  was  con- 
victed and  the  conviction  upheld. 

The  general  doctrines  enunciated  in  U'pdegraph  v.  The 
Commonwealth,  received  the  approval  of  the  Supreme 
Court  of  the  United  States,  in  Vidal  v.  GirarcVs  Executors, 
2  How.  U.  S.  198,  in  which  it  was  said  that  Chistianity 
may  be  taught,  and  properly  taught,  without  the  aid  of 
ecclesiastics  of  any  particular  creed  or  sect. 

The  argument  was,  that  because  the  testator,  in  making 
the  magnificent  donation  for  the  well  known  College  for 
Orphans  in  Philadelphia,  which  bears  his  name,  coupled  it 
with  the  proviso,  "  that  no  ecclesiastic,  missionary  or  min- 
ister of  any  sect  whatsoever,  shall  ever  hold  or  exercise  any 
station  or  duty  whatever  in  the  College,"  and  that  no  such 
person  shall  "  ever  be  admitted  for  any  purpose,  or  as  a 
visitor  within  the  premises  appropriated  to  the  purposes  of 
the  said  College,"  the  devise  was  hostile  to  Christianity, 
and  so  void;  but  the  Court  held  that  the  reasons  assigned 
by  the  testator  for  the  exclusion  were  good,  and  did  not 
militate  against  the  Christian  religion. 

The  testator's  reasons  were  as  follow :  "  In  makinof  this 
restriction  I  do  not  mean  to  cast  any  reflection  upon  any 
sect  or  person  whatsoever ;  but,  as  there  is  such  a  multitude 
of  sects,  and  such  a  diversity  of  opinion  amongst  them,  I 
desire  to  keep  the  tender  minds  of  the  orphans,  who  are 
to  derive  advantage  from  this  bequest,  free  from  the  excite- 
ment which  clashing  doctrines  and  sectarian  controversy 
are  so  apt  to  produce." 

The  constitution  of  Pennsylvania,  as  passed  in  1790,  in 
substance  re-enacted  in  1796  and  afterwards  in  1830, 
declares  "  That  all  men  have  a  natural  and  indefeasible 
right  to  worship  Almighty  God  according  to  the  dictates 
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of  their  own  consciences  :  no  man  can  of  right  be  compelled 
to  erect,  attend,  or  support  any  place  of  worship,  or  to  main- 
tain any  ministry  against  his  consent;  no  human  authority 
can  in  any  case  whatever  control  or  interfere  with  the 
rights  of  conscience,  and  no  preference  shall  ever  be  given 
by  law  to  any  religious  establishments  or  modes  of  worship.'' 
By  the  constitutions  of  the  States  of  New  Hampshire, 
Vermont,  and  Maine,  the  open  denial  of  the  being  and 
existence  of  a  God  is  prohibited  by  statute  and  declared 
blasphemy. 

In  Massachusetts  it  is  provided  by  statute  of  1782,  Rev- 
Stat.  ch.  130,  sec.  15,  "that  if  any  person  shall  wilfully 
blaspheme  the  holy  name  of  God,  by  denying,  cursing,  or 
contumeliously  reproaching  God,  his  creation,  government, 
or  final  judging  of  the  world,  he  shall,  &c." 

Under  this  statute  a  person  was  tried  and  convicted  for 
having  published  the  following  : 

1.  Universalists  believe  in  a  God,  which  I  do  not,  but 
.believe  that  their  God,  with  all  his  moral  attributes  (aside 
from  nature  itself),  is  nothing  more  than  a  mere  chimgera  of 
their  own  imagination. 

2.  Universalists  believe  in  Christ,  which  I  do  not,  but 
believe  that  the  whole  story  concerning  him  is  as  much  a 
fable  and  a  fiction  as  that  of  the  god  Prometheus,  the 
tragedy  of  whose  death  is  said  to  have  been  acted  on  the 
stage  at  Athens  five  hundred  years  before  the  Christian 
Era. 

3.  Universalists  believe  in  miracles,  which  I  do  not,  but 
believe  that  every  pretention  to  them  can  be  accounted  for 
on  natural  principles,  or  else  is  to  be  attributed  to  mere 
trick  and  imposture. 

4.  Universalists  believe  in  the  resurrection  from  the 
dead,  in  immortality  and  eternal  life,  which  I  do  not,  but 
believe  that  all  life  is  mortal,  and  death  is  an  eternal 
extinction  of  life  to  the  individual  who  possesses  it,  and  that 
no  individual  life  is,  ever  was,  or  ever  will  be,  eternal.  See 
'Commonwealth  v.  Kneelan,  20  Pick.  206,  decided  in  1858# 

In  Shover  v.  The  State,  5  Eng.  259,  decided  in  1850,  it 
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was  said  that  the  Christian  religion  is  recognized  in  Ar- 
kansas as  constitutionally  a  part  of  the  common  law,  its 
institutions  are  entitled  to  profound  respect,  and  may  well 
be  protected  by  the  law. 

Much  reliance  was  placed  by  counsel  for  the  plaintiff,  in 
the  case  before  us,  on  Consol.  Stat.  Can.  cap.  74,  as  indicat- 
ing, on  the  part  of  the  Legislature,  an  intention  that  the 
Christian  religion  should  not  be  held,  any  more  than  any 
other  religion,  a  part  of  the  laws  of  this  Province. 

It  recites  as  follows :  "  Whereas  the  recognition  of  legal 
equality  among  all  religious  denominations  is  an  admitted 
principle  of  Colonial  Legislation ;  and  whereas,  in  the 
state  and  condition  of  this  Province,  to  which  such  a 
principle  is  peculiarly  applicable,  it  is  desirable  that  the 
same  should  receive  the  sanction  of  direct  legislative 
authority,  authorizing  and  declaring  the  same  as  a  funda- 
mental principle  of  our  civil  policy;"  and  in  section  1  enacts, 
"  The  free  exercise  of  religious  profession  and  worship, 
without  discrimination  or  preference,  so  as  the  same  be  not 
made  an  excuse  for  licentiousness,  or  a  justification  of 
practices  inconsistent  with  the  peace  and  safety  of  the 
Province,  is,  by  the  constitution  and  laws  of  this  Province, 
allowed  to  all  Her  Majesty's  subjects  within  the  same." 

There  is  nothing  in  the  language  of  this  Act  to  indicate 
an  intention  on  the  part  of  the  Legislature  to  dethrone 
Christianity  as  a  part  of  the  Common  Law  of  the  country. 
The  language  used  closely  resembles  that  of  the  amendment 
to  the  Constitution  of  the  United  States,  and  the  clause  in 
the  Constitution  of  the  State  of  New  York  already  quoted, 
and  ought  not  to  receive  any  wider  interpretation  than 
the  Constitutions  of  the  United  States  and  of  the  State  of 
New  York  received  from  the  Courts.  The  Act  is  designed 
to  deal  rather  with  different  sects  of  the  recognized  religion 
of  the  country,  than  with  all  manner  of  religions,  by  dif- 
ferent people,  in  different  parts  of  the  known  world.  The 
Act  is  intituled  "  An  Act  respecting  the  Rectories.'^  Its 
original  purpose  was  in  part  to  put  an  end  to  the  ascend- 
,ancy  which  one  body  of  Christians  had  apparently  obtained 
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in  the  early  history  of  the  Province,  and  its  continued  pur- 
pose is  for  all  time  to  come  to  prevent  any  such  ascendancy 
on  the  part  of  that  or  any  other  denomination  of  Christians,- 

The  status  of  each  Christian  denomination  in  the  Colonies^ 
will  be  found  discussed  in  Long  v.  The  Bishop  of  Capetown, 
1  Moore,  P.C.C.  N.  S.  411 ;  Murray  v.  Burgeis,  4  Moore,.. 
P.C.C.,  N.S.,  250  ;  In  re  Bishop  of  Natal,  3  Moore,  P.C.C, 
N.S.,  115 ;  Bishop  of  Natal  v.  Gladstone,  L.  U.  3  Eq.  1; 
Bishop  of  Capetown  v.  Natal,  6  Moore,  P.C.C.  N.S.,  203  y. 
and  Dunnett  v.  Forneri,  25  Grant  !1 99. 

The  Legislature  of  the  late  Province  of  Canada,  by 
Consol.  Stat.  U.  C,  cap.  104,  not  only  recognized  the 
Christian  religion  as  a  part  of  the  law  of  the  Province,  but,, 
like  the  English  Legislature,  so  far  recognized  it  as  to  pass- 
"An  Act  to  prevent  the  Profanation  of  the  Lord's  Day." 
This  Act  is  now  to  be  found  in  chapter  184  of  the  Ee vised 
Statutes  of  this  Province. 

A  Legislature  which  makes  the  profanation  of  the  Lord's 
Day  an  offence,  is  not  a  Legislature  which  can  be  assumed 
to  have  subverted  the  law  by  making  Christianity  no 
longer  a  part  of  the  law  of  the  land.  If  Consol.  Stat.  Can. 
cap.  74,  were  to  be  looked  upon  as  a  part  of  the  Constitution 
of  the  Dominion,  and  as  contained  in  B.N.  A.  Act,  such  an 
Act  as  Consol,  Stat.  Can.,  cap.  104,  would  be  held  constitu- 
tional.   Shover  v.  The  State,  5  Eng.  259. 

The  Empire  to  which  we  belong  owes  much  of  its  great- 
ness and  influence  among  the  nations  of  the  earth  to  the 
profession,  practice,  and  propagation  of  the  religion  of  J esus 
Christ.  The  many  colonies  of  the  Empire  are  growing 
into  importance  and  power  by  reason  of  the  love  which  they 
bear  for  Christ,  and  the  high  morality  which  He  taught^ 
and  the  blameless  life  which  He  led.  It  will  require  some- 
thing more  than  mere  general  words  in  an  Act  of  Parlia- 
ment to  compel  a  Court  of  Justice  in  any  portion  of  the 
Empire  to  hold  that  the  glory  of  the  Empire  is  to  be  tar- 
nished by  the  removal  from  its  exalted  position  of  Chris- 
tianity as  an  integral  part  of  the  common  law  of  the 
country. 
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We  admit  that  more  latitude  is  allowed  to  religious  dis- 
cussions in  the  present  day,  than  was  allowed  when  some  of 
the  cases  to  which  we  have  referred  were  decided.  There 
is  no  question  of  more  awful  import  than  the  relation  of 
man  to  his  Creator.  Men  may  differ,  and  will  differ,  and 
honestly  differ  in  their  Tiews  about  this  relation.  Each 
man  must,  as  to  such  a  matter,  in  his  own  conscience,  form 
his  own  opinion,  at  his  own  risk,  both  here  and  hereafter. 
It  is  not  likely  that  any  man  in  the  present  day  will  be 
convicted,  or  if  convicted  punished  for  the  honest  and 
temperate  expression  of  his  opinion. 

Lord  Mansfield,  as  long  ago  as  Nayler's  Case,  5  Howell 
St.  Tr.  825,  said,  "  There  is  certainly  nothing  more  unrea- 
sonable,  more  inconsistent  with  the  rights  of  human  nature^ 
more  contrary  to  the  precepts  and  spirit  of  the  Christian 
religion,  more  iniquitous  and  unjust,  more  impolitic,  than 
persecution.  It  is  against  natural  religion,  revealed  religion 
and  sound  policy." 

It  is  true  that  sects  of  Christians  have  too  often,  in  their 
blind  fury  and  deep  rooted  prejudices,  when  defending  their 
creeds  against  those  who  differed  from  them,  not  only 
disregarded  the  wisdom  unfolded  by  the  eloquent  words  of 
Lord  Mansfield,  but  so  acted  as  to  bring  disgrace  on  the 
very  name  of  the  Christian  religion.  There  is  no  fear, 
however,  of  the  people  at  large,  in  any  portion  of  the 
British  Empire,  in  these  days  of  enlightment  and  religious 
toleration,  ever  so  far  forgetting  what  is  due  to  themselves, 
to  their  country  and  to  their  God,  as  to  punish  men  for  the 
honest  and  temperate  exercise  of  liberty  of  conscience 
where  the  interests  of  the  State  are  not  imperilled. 

The  question  as  to  what  is  or  is  not  a  libel,  on  a  prosecu- 
tion for  libel,  is  a  question  for  a  jury. 

The  good  sense  of  jurors  will  prevent  anything  like 
oppression  for  the  temperate  and  honest  expression  of  reli- 
gious belief,  however  erroneous.  The  greatest  latitude  is 
permitted  both  in  the  Mother  Country  and  here  to  discus- 
sions about  religion  in  every  form.  Men  holding  high 
office  even,  in  what  is  called  the  Established  Church  in 
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England,  are  now  permitted  with  impunity  to  question 
fundamental  doctrines  of  the  Christian  religion.  Men  out- 
side of  the  Church,  and  holding  no  office  in  any  church,  are 
allowed  the  utmost  freedom  in  the  discussion  of  their  pecu- 
liar views  about  religion.  Church  dignitaries,  instead  of 
a-ttempting  to  have  such  men  burned  or  otherwise 
punished  for  their  utterances,  now  content  themselves 
with  answering  what  they  conceive  to  be  their  errors. 
Those  discussions  which  lead  to  the  overturning  of  the 
Christian  religion  are,  strictly  speaking,  illegal,  but  it  is 
felt  that  it  is  better  not  to  make  martyrs  of  men  who,  how- 
ever ignorant  or  misguided  the}^  may  be,  are  honestly  in 
search  of  truth.  If  the  Christian  religion  is  grounded  on 
truth,  as  we  believe  it  is,  it  has  nothing  to  fear  from  such 
discussions.  No  one  is  attempting  to  punish  Mr.  Un- 
derwood for  the  expression  of  his  opinions  about  the  sup- 
posed fallacies  of  the  Bible  and  Christianity.  The  guardians 
of  the  town  hall,  in  Napanee,  simply  refused,  when  they 
learned  of  his  peculiar  views,  to  permit  him  to  express 
them  in  that  hall.  This  was  not  more  than  the  exercise 
of  the  legal  right  which  they  possess  of  refusing  to  allow 
their  property  to  be  used  for  what  the  law  holds  to  be  an 
illegal  purpose. 

As  said  by  Bramwell,  B.,  in  Goiuan  v.  Milhowrn,  L.  E,. 
2  Ex.  236,  "  A  thing  may  be  unlawful  in  the  sense  that  the 
law  will  not  aid  it,  and  yet  the  law  will  not  immediately 
punish  it." 

The  purpose  being  illegal,  the  contract  is  illegal.  The 
illegal  purpose  was  not  known  to  the  defendants  when 
-they  made  the  contract  with  the  plaintiff.  The  law,  upon 
the  discovery  of  the  purpose,  gives  defendants  the  right  to 
repudiate  the  contract.  Their  plea,  therefore,  is  a  good 
one,  and  is  sustained  by  the  evidence. 

See  further,  1  Russell  on  Crimes,  9th  Am.  Ed.  from  4th 
Lond.  Ed.  332;  Steiiheros  Digest  of  Criminal  Law  108  ;  1 
Bishop's  Criminal  Law,  496  ;  Cooley's  Constitutional  Limi- 
tations, 2nd  ed.,  472. 

Armour,  J.,  concurred. 

Ride  discharged. 
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Re  Moyle  and  the  City  of  Kingston. 

Awa7xl — Bev.  Stat.  0.  ch.  174,  sec.  456 — Delay  in  moving  against 

Held,  that  an  application  to  set  aside  an  award  made  Under  sec.  456,  R.  S. 

0.,  ch.  174  and  published  before  Trinity  Terra,  1877,  was  too  late  on  the 

26th  Nov.  following,  though  the  full  Court  did  not  sit  in  Trinity  Term. 
Such  an  award  having  been  set  aside  by  a  single  Judge,  on  motion  made 

after  Trinity  Term,  the  Court  gave  effect  to  this  objection  though  first 

taken  on  appeal  from  the  rule  setting  aside  the  award. 

This  was  an  application,  by  way  of  re-hearing,  made 
in  Hilary  Term  last  by  /.  Maclennan,  Q.  C,  on  behalf  of 
the  city  of  Kingston,  of  a  rule,  made  by  Armour,  J.,  setting 
aside  an  award  made  herein  under  the  following  circum- 
stances : — The  Council  of  the  city  of  Kingston  had  been 
preparing  for  some  time  before  the  passing  of  the  by-law 
herein  mentioned,  for  the  opening  of  a  street  continuing 
Montreal  street  from  Princess  street,  in  a  direct  line,  to 
Burk  street,  and  at  length  on  the  lOtli  of  October,  1876, 
the  council  gave  notice  of  their  intention  to  pass  a  by-law 
for  the  opening  of  that  street,  and  of  several  other  streets, 
and  a  by-law  was  accordingly  passed  for  that  purpose  on 
the  20th  of  November  of  that  year.  Arbitrators  were  duly 
appointed  to  determine  the  value  to  be  paid  to  Mrs.  Moyle 
for  the  land  which  would  be  taken  from  her  by  the  con- 
tinuation of  Montreal  street,  and  on  the  11th  of  July, 
1877,  two  of  the  three  arbitrators  concurred  in  an  award  by 
which  1650  was  awarded  to  Mrs.  Moyle  for  the  compensa- 
tion to  be  paid  to  her  for  the  land  so  taken  from  her.  On 
the  26th  of  November,  1877,  a  rule  was  granted,  on  behalf 
of  Mrs.  Moyle,  by  Gwynne,  J.,  calling  on  the  city  of  King- 
ston to  shew  cause  why  the  award  should  not  be  set  aside 
and  the  matter  remitted  to  the  arbitrators  for  further 
consideration,  or  why  the  award  should  not  be  modified 
by  the  Court,  by  increasing  the  amount  awarded  to  the 
complainant  for  compensation,  and  why  the  city  should 
not  be  ordered  to  pay  the  costs  of  the  arbitration,  on  the 
following  grounds : — 

1.  That  the  sum  awarded  to  the  claimant  for  compensa- 
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tion  for  the  damages  to  her  from  the  entering  upon  and 
taking  her  land  by  the  said  corporation  for  the  extension 
of  Montreal  street,  in  said  city,  was  not  sufficient  according 
to  the  evidence. 

2.  That  as  the  claimant  did  not,  nor  did  she  at  tha 
time  of  the  passing  of  the  by-law  to  open  said  street,  own. 
any  land  adjoining  the  line  of  said  street,  there  were  no 
advantages  which  could  accrue  to  the  complainant  from 
the  opening  of  rsaid  street,  for  or  in  respect  of  which  any 
deductions  could  or  should  legally  have  been  made. 

3.  That  the  arbitrators  should  not  have  considered  in 
any  way,  as  affecting  the  compensation  to  be  awarded  to 
the  claimant,  the  sale  by  the  claimant  to  one  James 
McCammon  of  the  piece  of  land  in  the  evidence  mentioned. 

4.  That  the  arbitrators  should  not  have  considered  in 
any  way,  as  affecting  the  compensation  to  be  awarded  to 
the  claimant,  the  amount  paid  by  James ,  McCammon  to 
one  William  Martin  for  a  surrender  of  a  lease  which  in- 
cluded, with  other  lands,  the  land  settled  upon  and  taken 
by  the  corporation,  and  in  respect  of  the  value  of  whick 
the  arbitrators  were  to  arbitrate. 

5.  That  even  *if  any  deduction  should  have  been  made 
in  this  case  for  advantages  accruing  to  the  claimant  from 
the  opening  of  the  said  street,  the  arbitrators  should  have 
taken  into  consideration,  in  reduction  of  such  advantages, 
the  fact  that  one  half  the  cost  of  opening,  grading,  and 
making  the  street  and  approaches  thereto,  had  to  be  borne 
by  the  owners  of  land  to  be  directly  benefited  by  such 
improvement,  in  pursuance  of  the  terms  of  the  by-law 
passed  by  the  council  to  open  the  street  in  question. 

6.  That  the  arbitrators  should  have  awarded  and  directed 
that  the  city  should  pay  to  the  claimant  her  costs  of  the 
arbitration,  and  also  all  the  costs  and  fees  of  the  arbitration. 

The  rule  was  argued  before  Armour,  J.,  and  on  the  21st 
of  December,  1877,  a  rule  was  made  directing  that  the  said 
award  be  set  aside,  and  that  the  subject  matter  of  the 
reference  to  arbitration  be  remitted  to  the  arbitrators  ap- 
pointed therein ;  and  they  were  directed  to  award  to  the 
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claimant  the  actual  cash  value  of  her  land,  twenty-five 
feet  eight  inches,  in  front,  and  one  hundred  and  thirty-two 
feet  deep,  irrespective  of  any  consideration  of  the  lease  to 
one  William  Martin,  or  other  sale  made  to  James  Mc- 
Cammon,  and  just  as  if  she  had  never  owned  any  other  land 
but  that  taken  by  the  corporation  for  the  street ;  and  that 
such  award  be  &o  made  by  the  said  arbitrators  and  be  re- 
turned, together  with  any  further  evidence  that  they  might 
take  in  the  matter,  if  they  should  see  fit  to  take  any  such,  to 
this  Court.,  on  or  before  the  first  day  of  Hilary  Term  then 
next.  And  it  was  further  ordered,  that  such  papers  and 
documents  as  might  be  required  by  the  arbitrators  on  such 
reference  might  be  sent  to  them ;  and  the  further  con- 
sideration of  the  said  matter,  and  of  the  costs  of  the  said 
order,  were  reserved  until  after  the  award  should  be  made. 
The  following  were  the  grounds  of  rehearing  : — 

1.  Because  the  application  was  too  late,  the  award  hav- 
ing been  made  and  published  to  the  parties  before  the 
first  day  of  August  last,  and  no  motion  made  against  it 
until  Michaelmas  Term. 

2.  Because  a  single  Judge  had  no  jurisdiction  to  set  aside 
the  award. 

3.  Because  the  award,  being  good  on  its  face,  and  having 
been  made  bond  fide  and  without  any  misconduct,  could  not 
be  set  aside. 

4.  There  was  no  evidence,  or  no  admissible  evidence,  of 
the  grounds  or  principle  on  which  the  arbitrators  pro- 
ceeded, nor  that  they  proceeded  on  any  erroneous  grounds 
or  principle. 

5.  If  the  arbitrators  considered  the  advantages  received 
by  the  plaintiff  from  the  opening  of  the  street,  they  had  a 
right  to  do  so,  and  they  had  a  right  to  consider  everything 
that  took  place  after  the  inception  of  the  proceedings  for 
expropriation,  and  not  merely  at  the  time  of  making  their 
award. 

6.  To  hold  otherwise  would  enable  parties  in  all  cases 
to  evade  the  provisions  of  the  statute  and  get  the  benefit 
■of  the  public  improvements  without  the  deductions  whicli 
the  statute  contemplated. 
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7.  Because  the  award  was  just  and  fair,  and  ought  not 
to  be  disturbed. 

The  following  is  a  sketch  of  the  propert}?-  sufficient  for- 
th e  purpose  of  understanding  the  contention : — 
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Afaclennan,  Q.  C,  in  support  of  the  re-hearing. 

The  motion  in  November,  1877,  to  set  aside  the  award- 
made  in  July  previous,  and  published  before  Trinity  Term 
in  Auo'ust  thereafter,  was  too  late.  The  motion  should 
have  been  made  in  Trinity  Term. 
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The  fall  Court  did  not  sit  in  that  Term,  but  that  did 
not  do  away  with  the  Term,  and  although  the  full  Court 
did  not  then  sit,  the  single  J udge,  under  the  statute,  was 
then  sitting  for  the  full  Court,  and  the  application  might 
as  well  have  been  made  before  him  then,  as  it  was,  in 
Michaelmas  Term  last,  before  a  single  Judge,  who  was 
sitting  for  the  full  Court ;  and  even  if  the  Common  Law 
Courts  were  not  sitting  in  that  Term,  the  party  might  have 
applied  to  the  Court  of  Equity,  which  then  sat,  and  is 
always  sitting  :  Taylor  v.  Bostiuick,  1  Ch.  Cbamb.  58.  An 
affidavit  produced  shews  the  publication  of  the  award  was 
made  before  the  beginning  of  Trinity  Term. 

(George  Kirkpatrich,  contra,  objected  to  it,  as  it  had 
been  made  and  filed  since  the  disposal  of  the  case  by  the 
single  Judge.) 

The  Court  may  receive  the  affidavit  now,  although  it  was 
not  used  before  ;  but,  apart  from  the  affidavit,  it  may  be 
presumed  the  award  was  published  at  the  time  it  was  made, 
and  that  shews  it  to  have  been  published  nearly  six  weeks 
before  the  beginning  of  Trinity  Term  :  Russell  on  Arbitra- 
tors, 4th  ed.,  635,  et.  seq.  As  to  the  valuation  of  the  property. 
Eevis.  Stats.,  O.,  ch.  174,  sec.  456,  provides  that  the  arbi- 
trators shall  consider  "any  advantage  which  the  claimant 
may  derive  from  the  contemplated  work."  But  the  claim- 
ant says  she  derives  no  advantage  from  the  work.  That, 
however,  is  not  true.  She  owned  the  whole  lot,  and  she 
bargained  with  Dr.  McCammon  to  sell  it  to  him.  He  says 
he  was  to  have  had  the  whole  lot,  if  no  street  were  carried 
through  the  propei'ty,  for  the  price  which  is  expressed  in 
the  conveyance  to  him  of  the  residue  of  the  lot,  deducting 
the  portion  which  it  was  supposed  was  required  for  the 
street;  and  the  price  which  was  paid  by  him  for  the 
residue  of  41  feet  10  inches,  was  really  the  value  of  the 
whole  lot  66  feet  6  inches,  because  the  price  he  gave  is  the 
value  of  the  part  he  has  with  the  street,  that  is,  with  the 
whole  front  of  his  lot  upon  the  new  street,  and  such  price 
would  not  have  been  more  than  the  value  of  the  entire  lot 
without  the  new  street.    The  claimant,  after  getting  the 
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value  of  the  part  she  conveyed  to  Dr.  McCammon,  as  if  the 
street  had  then  been  opened,  because  it  was  quite  de- 
termined then  that  the  street  was  to  be  opened  through, 
reserves  the  parcel,  which  Dr.  McCammon  disputed  her 
right  to  do,  which  will  be  wanted  for  the  street,  for  the 
purpose  of  getting  the  full  value  of  it  from  the  city,  just 
as  if  she  had  never  had  any  other  property  to  be  benefited 
by  that  street;  and  then  she  says  no  deduction  for  com- 
pensatory advantages  can  be  made  against  her,  because  she 
has  no  land  left  to  be  benefited,  the  city  taking  the 
whole  of  her  land  from  her.  Of  course  that  is  a  mere 
evasion,  and  under  the  circumstances  the  arbitrators  were 
quite  right  in  valuing  her  whole  lot  and  deducting  from 
that  value  the  price  she  had  got  from  Dr.  McCammon,  and 
giving  her  the  balance. 

The  lot  was  valued  at   $5,000 

Dr.  McCammon  gave  ,   4,100 

Leaving   $900 

Dr.  McCammon  had  to  pay  to  a  tenant  of  the  place, 
whose  term  had  about  eighteen  months  to  rim,  $250,  and 
the  arbitrators,  after  deducting  that  sum,  gave  to  the 
claimant  $650,  and  she  claims  about  $2,000  more  than 
has  been  awarded. 
Kirkpatrich^  contra. 

Michaelmas  Term,  when  the  motion  to  set  aside  the 
award  was  made,  was  the  first  Term  in  which  the  Court 
sat  after  the  making  of  the  award. 

Trinity  Term,  by  the  rule  of  the  Court  declaring 
that  the  Court  would  not  then  sit,  was  for  the  occasion,  as 
if  the  Term  had  been  abolished. 

It  was  on  the  party  taking  the  objection  to  shew 
that  the  award  was  published  before  Trinity  Term.  No 
such  objection  was  taken  at  any  time  before  the  rule  abso- 
lute was  made  setting  aside  the  award.  The  objection 
comes  now  too  late  upon  appeal,  and  especially  as  the 
Court  can  under  circumstances  give  a  longer  time  than  the 
statute  or  the  course  of  practice  allows  in  cases  which  are 
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not  governed  only  by  the  statute  :  Russell  on  Arbitrators, 
Srd  ed.  652 ;  Rogers  v.  Dallimore,  G  Taunt.  111.  The  full 
value  of  the  property  should  have  been  allowed  to  the 
claimant  which  was  taken  from  her,  because  it  was  all  she 
had.  The  $250  paid  to  the  tenant  should  not  have  been 
deducted  from  her:  Stretton  v.  Great  Western  and  Brant- 
ford  R.  W.  Co.,  L.  R.  5  Ch.  App.  751 ;  and  interest  should 
have  been  allowed:  47  Calif  515;  Rhys  y.  Bare  Valley 
R,  W.  Co.,  L.  K  19  Eq.  93. 

29th  June,  1878.  Harrison,  C.  J. — I  am  of  opinion 
that  the  application  to  set  aside  the  award  was  too  late. 

The  award  moved  against  was  made  before  1st  August, 
1877. 

The  award  was  made  under  and  pursuant  to  section  373 
of  36  Vic.  ch.  48,  Ont.,  which  is  the  same  as  section  456 
of  the  present  Municipal  Institutions  Act,  Revised  Statutes 
Ont.,  ch.  174,  sec.  456. 

It  was  declared  by  sec.  295  of  36  Vic.  cap.  48,  and  is  now 
declared  by  sec.  385  of  the  Revised  Statutes  Ont.,  that  every 
award  made  under  the  Act  shall  be  subject  to  the  jurisdic- 
tion of  any  of  the  Superior  Courts  of  Law  or  Equity,  as 
if  made  on  a  submission  by  a  bond  containing  an  agreement 
for  making  the  submission  a  rule  or  order  of  such  Court." 

The  effect  is  to  bring  all  such  awards  under  the  operation 
of  the  English  Statute  9  and  10  Wm.  III.,  cap.  15,  sec.  2, 
which  provides  that  any  arbitration  or  umpirage  procured 
by  corruption  or  undue  means  shall  be  judged  and  esteemed 
void  and  of  none  effect,  and  accordingly  be  set  aside  by  any 
Court  of  Law  or  Equity,  "so  as  complaint  of  such  cor- 
ruption or  undue  practice  has  been  made  before  the  last  day 
of  the  Term  next  after  such  arbitration  or  umpirage  made 
or  published  to  the  parties." 

If  there  be  no  cause  pending  in  Court,  the  rule  is,  that 
an  application  to  set  aside  an  award  coming  under  the 
operation  of  the  statute,  cannot  be  entertained  unless  made 
within  the  Term  next  after  the  making  and  publication  of 
the  award:  In  re  Gumming  and  Graham,  1  Pr.  122;  In 
40 — vol.  xliii  u.c.r. 
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re  Worth  British  Raihuay  Co.  and  Trowsdcde  et  at.,  L.  R.  1 
C.  P.  40. 

If  the  application  be  made  to  a  Court  of  Equity,  that 
Court,  although  having  no  Terms  such  as  existing  in  Courts- 
of  Common  Law,  will  in  the  measurment  of  time  act  by 
analogy  to  Common  Law  Terms,  and  only  entertain  the 
application  when  made  within  the  time  which  coi responds* 
with  the  Common  Law  Term  :  In  re  Taylor  and  Bostwich, 
1  Ch.  Cham.  53 ;  Harvey  v.  Shelton,  7  Beav.  464 ;  In  re 
Hardier  and  Great  Eastern  R.  W.  Co.,  L  R.  10  Eq.  39, 45. 

Where  there  is  the  power  to  make  the  application,  the 
duty  to  make  it  within  the  time  limited  by  the  statute  for- 
the  purpose,  in  the  case  of  such  an  award  as  the  present,, 
appears  to  be  imperative.  See  In  re  Governors  of  the 
College  of  Christ,  Brecknock  and  Martin,  L.  R.  3  Q.  B. 
Div.  16. 

Trinity  Term,  1877,  according  to  the  statute,  began  on 
Monday  the  27th  of  August,  and  expired  on  Saturday  the^ 
8th  of  September,  the  award  moved  against  was  made 
on  the  11th  of  July,  1877,  and  was  published  to  the  parties- 
long  before  the  27th  of  August ;  and  yet  the  application 
to  set  it  aside  was  not  made  till  the  26th  of  November- 
following. 

The  date  of  the  publication  of  the  award  appears  for  the- 
first  time  in  the  affidavit  filed  on  rehearing.  This  affidavit 
is  not  controverted ;  but  it  is  argued  that  effect  should  not- 
be  given  to  what  it  contains,  because  it  was  not  filed  before 
the  rehearing. 

The  only  power  which  the  Court  has  to  set  aside  this 
award  is,  under  the  statute  9  &  10  Wm.  III.  c.  15  ;  and  that' 
statute  only  permits  the  exercise  of  the  power  when 
invoked  within  the  time  limited  by  the  statute.  Consent^ 
will  not  give  jurisdiction  where,  owing  to  effluxion  of  time,,, 
the  Court  has  no  jurisdiction  except  under  the  statute: 
In  re  North  British  R.  W.  Co.  and  Troivsdale,  L.  R.  1  C.  P.- 
401. 

It  clearly  appearing,  from  the  affidavit  filed  on  the  re- 
hearing, that  the  publication  was  before  Trinity  Term,  and 
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that  affidavit  being  in  no  manner  controvei-ted  as  to  the 
facts  therein  alleged,  it  is  not  competent  to  the  Court  to 
shut  its  eyes  as  to  the  facts,  and  thereby  usurp  a  jurisdic- 
tion which,  on  the  facts,  the  Court  does  not  possess. 

The  rule  nisi  to  set  aside  the  award  should,  in  my 
opinion,  be  discharged,  without  costs,  and  there  should  be 
no  costs  of  the  re-hearing  before  us. 

Wilson,  J. — As  to[the  objection  that  the  motion  was  not 
made  in  time,  assuming  that  the  award  was  published  be- 
fore the  first  day  of  last  Trinity  Term,  the  Revised  Stats, 
eh.  39.  sec.  11,  shew  there  is  a  Trinity  Term,  beginning 
and  ending  at  a  determinate  period  in  each  year.  The 
Court  may,  however,  by  rule,  declare,  if  they  think  it  pro- 
per to  do  so,  that  sittings  during  Trinity  Term  shall  not 
be  held :  Sec.  13. 

The  award,  if  published  before  Trinity  Term,  could 
have  been  moved  in  during  Trinity  Term,  because  it  was 
a  "motion  arising  subsequently  to  Easter  Term  of  the 
same  year":  Sec.  14. 

A  Judge  is  required  to  sit  in  open  Court  every  week  as 
well  in  as  out  of  Term,  except  in  vacation,  and  from  the 
24th  of  December  to  the  6th  of  January,  for  the  purpose 
of  disposing  of  all  Court  business  which  may  be  transacted 
by  a  single  Judge  :  Sec.  20. 

The  Judge  so  sitting  has  power  to  set  aside  awards. 

According  to  the  practice  of  the  Court,  by  analogy  to 
the  9  &  10  Wm.  Ill,  c.  15,  sec.  2,  the  motion  to  set  aside 
the  award  should,  if  the  award  were  published  before  the 
first  of  Trinity  Term,  have  been  made  before  the  end  of 
the  period  fixed  for  Trinity  Term,  although  the  full  Court 
did  not  sit  in  that  Term,  because  a  Judge  was  sitting  for 
the  Court,  who  could  have  entertained  the  application,  and 
have  given  the  proper  relief,  or  the  party  could  have  ap- 
plied to  the  Court  of  Chancery. 

The  Term  was  still  a  continuing  period  by  our  statute 
tefore  referred  to,  and  that  period  was  binding  and  opera- 
tive in  a  case  of  this  kind. 
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The  case  of  In  the  matter  of  an  arbitration  between  the 
Governors  of  the  College  of  Christ,  Brecknock,  and  Martin, 
L.  K.  3  Q.  B.  Div.  16,  is  an  authority  upon  this  point, 
.although  the  enactment  as  to  Terms  is  not  quite  like  our 
own. 

An  award  made  under  the  Municipal  Act  must,  in  my 
opinion,  according  to  the  terms  of  section  385,  be  moved 
against  before  the  end  of  the  Term  next  after  the  publica- 
tion of  the  award  :  In  re  Harper  v.  Great  Eastern  Railway 
Co.,  L.  R.  20  Eq.  39 ;  Smith  v.  Whitmore,  10  Jur.  N.  S.  65. 

In  Rogers  v.  Ballimore,  6  Taunt.  Ill,  the  Court  allow^ed 
a  motion  to  be  made  on  an  award  in  a  cause  pending  in 
Court,  and  therefore  not  strictly  within  the  9  &  10  Wm. 
III.  sec.  15,  after  the  end  of  the  Term  next  after  the  making 
of  the  award,  although  in  cases  not  within  the  statute 
the  Court  was  in  general  governed  by  the  time  specified 
in  the  statute  for  giving  relief  in  those  cases  which  were 
plainly  wdthin  it. 

In  re  North  British  Raikuay  Co.  v.  Trowsdale,  L.  R.  1 
C  P.  401,  it  was  laid  down  that  a  motion  to  set  aside  an 
award  cannot  be  made,  even  with  the  consent  of  both 
parties,  later  than  one  Term  after  the  award  has  been 
published. 

Keating,  J.,  asked:  "If  both  parties  agreed  that  a  motion 
for  a  new  trial  should  be  made  after  the  first  four  days  of 
Term,  would  the  Court  allow  it  to  be  made  ?" 

Montague  Smith,  J.,  said  :  "  The  agreement  between  the 
parties  was  made  more  than  a  Term  after  the  award  was 
published." 

Erie,  C.  J.,  said  :  "We  cannot  grant  you  a  rule.  All  mo- 
tions to  set  an  award  must  be  made  within  one  Term  after 
the  award  is  published.  There  have  been  two  or  three 
cases  in  which  this  rule  has  been  deviated  from,  but  we  are 
not  disposed  to  add  to  such  precedents." 

If  one  take  the  initiative  within  the  time  required  by  the 
statute,  and  he  has  not  been  able  to  make  his  submission  a 
rule  of  Court  by  reason  of  its  being  in  the  hands  of  the 
other  party,  the  Court  will  give  him  time  to  make  his  mo- 
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tion  perfect ;  but  if  no  motion  be  made  within  the  time 
limited,  no  further  time  will  be  given  to  him  :  In  re  Mid- 
land R.  W.  Co.  V.  Hemming,  4  D.  &  L.  795. 

When  the  time  has  gone  by  without  a  motion  being 
made,  the  Court  will  not  permit  it  to  be  made ;  they  are 
bound  by  the  statute :  Dodd  v.  Piatt,  6  Jur.  N.  S.  631 ; 
In  the  matter  of  Smith  v.  Blake,  8  Dowl.  183. 

If  this  award  were  published  to  the  parties  before  Trinity 
Term,  I  should  be  of  opinion  that  it  would  be  too  late  for 
either  party  to  move  in  Michaelmas  Term,  although  neither 
of  the  Common  Law  Superior  Courts  sat  in  Trinity  Term. 
Was  the  award  then  published  in  fact  before  the  first  day  of 
last  Trinity  Term  ?  An  award  is  published  "  wlien  it  is 
made,  and  notice  has  been  given  to  the  parties  that  it  is 
within  their  reach."  Macarthur  v.  Campbell,  5  B.  &;  Ad. 
518.  It  is  "published  to  the  parties,"  within  the  meaning  of 
the  statute,  when  they  have  notice  of  it:  Brooke  v.  Mitchell^ 
6  M.  &  W.  473. 

The  affidavit  of  George  M.  Macdonnell,  Barrister-at-Law, 
and  one  of  the  arbitrators,  shewed  that  the  award  was 
made  on  the  11th  of  July  :  that  on  the  day  after  he 
wrote  to  Mr.  Agnew,  the  City  Solicitor,  informing  him  of 
the  award,  its  amount  and  the  arbitration  fees :  that  within 
a  few  days  after,  and  before  the  first  of  August,  he  told 
Rogers,  the  law  partner  of  Mr.  Kirkpatrick,  the  solicitor  of 
the  claimant,  and  who  had  acted  throughout  for  her  as 
counsel  at  the  arbitration,  that  the  award  had  been  made,, 
and  the  deponent  informed  him  also  of  the  particulars  of 
the  award;  and  a  few  days  after  that,  and  before  the  first  of 
August,  the  deponent  had  a  conversation  with  Mr.  Kirk- 
patrick and  Mr.  Rogers  in  their  office  respecting  the  award. 

It  is  plain,  therefore,  there  was  due  notice  of  the  publica- 
tion of  the  award  given  to  the  respective  parties. 

The  next  question  is,  what  is  the  effect  of  such  dilatory 
and  irregular  motion,  after  the  rule  has  been  argued  before 
a  single  Judge,  and  after  his  judgment  given  upon  it,  and 
when  the  fact  is  for  the  first  time  brought  to  the  notice  of 
the  Court  upon  the  re-hearing  from  the  decisions  which 
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liave  been  given  ?  It  cannot  be  said  that  the  irregularity 
has  been  waived  by  the  Court  or  by  either  of  the  learned 
Judges,  the  one  who  granted  the  rule  or  the  one  who  gave 
judgment  upon  it,  because  the  facts  were  not  brought  to 
their  attention ;  nor  can  we  be  said  to  be  bound  by  the 
conduct  of  the  parties. 

That  being  so,  the  present  application  must  fail. 

I  had  gone  into  the  merits  of  the  case,  but  as  we  are  all 
agreed  the  objection  taken  must  prevail,  there  is  no 
necessity  for  dealing  with  them. 

Armour,  J.,  concurred. 

Rule  accordingly. 
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Tnterjjleader — Sale  of  goods — Property  passing —  Warehouse  receipts. 

Plaintiffs  contracted  for  the  manufacture  of  a  quantity  of  glassware, 
which,  though  invoiced  to  and  paid  for  by  plaintiffs,  was  stored  with  a 
warehouseman  as  the  goods  of  the  manufacturers,  who  obtained  ware- 
house receipts  for  them.  These  receipts  were  transferred  by  the 
manufacturers  to  defendants,  as  collateral  security  for  advances  made 
to  them. 

Held,  in  an  interpleader  to  try  the  right  to  the  goods,  that  there  had  not 
been  a  sufficient  delivery  of  the  goods  to  pass  the  property  in  them  to 
plaintiffs,  and  that  defendants  were  therefore  entitled  to  succeed. 

Interpleader  issue. 

The  plaintiffs  affirmed,  and  the  defendants  denied  that 
a  quantity  of  glassware,  in  the  possession  of  Stephen  Mc- 
Ilraith,  as  bailee  thereof,  was  the  property  of  the  plaintiffs 
as  against  defendants. 

The  issue  was  tried  at  the  last  Winter  Assizes  for  the 
County  of  Wellington,  before  Gait,  J.,  without  a  jury. 
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The  plaintifts  were  in  business  in  Toronto,  as  dealers  in 
glassware  and  lamp  chimneys.  They,  from  time  to  time, 
liad  dealings  with  a  company  of  glass  manufacturers  in 
Hamilton,  called  the  Burlington  Glass  Company.  In  June, 

1876,  the  plaintiffs  made  a  contract  with  the  Glass  Com- 
pany for  the  manufacture  of  a  quantity  of  glass  chimneys 
not  then  specified.  The  contract  was  not  in  writing.  Some 
of  the  chimneys  were  to  be  of  special  shapes  called  crimped 
chimneys,  made  only  for  the  plaintiflCs  and  according  to 
shapes  furnished  by  the  plaintiffs.  Others  were  of  the  ordi- 
nary shapes  such  as  are  usually  sold  in  trade.  Such  goods 
as  were  not  needed  for  immediate  use,  were  to  be  stored  by 
the  Glass  Company,  and  shipped  as  directed.  They  were 
to  be  stored  subject  to  the  jDlaintiffs'  orders.  The  Glass 
Company  were  to  pay  for  the  storage.  In  June,  1876, 
plaintiffs  ordered  600  packages.  In  July,  1876,  there  was 
.an  order  for  1,200  packages,  and  in  October,  1876,  800 
packages.  The  Glass  Company,  from  time  to  time,  invoiced 
the  packages  as  made,  and  drew  for  the  price.  They  were 
stored  by  the  company,  according  to  their  letters  to  the 
plaintiffs,  for  the  plaintiffis,  and  at  their  risk,  but  they 
were  not  so  stored  in  fact.  They  were  stored  with  Thomas 
Mcllraith,  a  warehouseman  in  Hamilton.  He  received 
the  goods  from  the  Glass  Company  as  being  the  goods  of 
the  company  and  not  of  the  plaintifts,  and  had  not,  at  the 
time  they  were  stored,  any  knowledge  that  they  were 
owned  otherwise  than  by  the  Glass  Company.  The  num- 
ber of  packages  in  dispute  was  207,  some  of  them  (about 
76)  marked  G.  K.  &  Co.,  and  some  (about  131)  with 
the  letter  T.  only.    The  Glass  Company  failed  in  June, 

1877.  Some  of  the  packages  marked  G.  K.  &  Co.,  were  so 
marked  after  the  failure. 

The  warehouseman  weekly  granted  warehouse  receipts 
to  the  company  on  goods  in  store  at  the  end  of  the  week, 
and  not  covered  by  previous  warehouse  receipts.  A  few 
of  the  warehouse  receipts  were  transferred  to  the  plaintiffs 
and  other  purchasers,  but  the  greater  part  of  them  were 
transferred  to  the  defendants,  as  collateral  security  for  negc- 


320      queen's  bench,  easter  term,  41  vie,  isys. 

tiable  paper  discounted  by  the  defendants  for  the  Glass- 
Company. 

After  the  failure  of  the  Glass  Company  the  plaintiffs 
made  a  demand  upon  the  warehouseman  for  seventy-six 
boxes  of  lamp  chimneys,  marked  G.  K.  &  Co.  T.,  and  one 
hundred  and  thirty-one  boxes  of  lamp  chimneys  marked 
T.,  as  having  been  manufactured  for  and  being  the  property 
of  the  plaintiffs.    The  learned  Judge  found  as  follows  : — 

"  I  find  that  the  plaintiffs  entered  into  a  contract  with 
the  Glass  Company  for  the  furnishing  of  a  large  quantity^ 
of  lamp  chimneys.  I  find  that,  from  time  to  time,  invoices 
were  made  out  and  sent  to  plaintiffs  by  the  Glass  Company, 
setting  forth  that  certain  quantities  of  goods  had  been 
manufactured.  I  find  that  these  goods  were  stored — such 
as  were  not  required  to  be  forwarded  direct  to  the  plain- 
tiffs— in  the  warehouse  of  Mcllraith,  by  ihe  Glass  Com- 
pany. I  find  that  the  Glass  Company  drew  on  plaintiffs- 
for  the  amount  of  these  goods,  and  that  these  drafts  were 
paid.  I  find  that  the  Glass  Company,  without  notice  to 
the  warehouseman  of  the  goods  being  the  property  of,  or 
having  been  appropriated  to  plaintiffs,  obtained  warehouse: 
receipts  from  time  to  time  for  all  the  goods  that  were  in 
the  warehouse.  I  find  that  the  Glass  Company  then  ob- 
tained advances  from  the  Consolidated  Bank  on  the  faith 
of  these  warehouse  receipts,  which  warehouse  receipts  were 
endorsed  over  to  the  Bank.  I  find  that  the  goods  in 
question  were  covered  by  these  warehouse  receipts, 
although  they  had  been  previously  invoiced  to  plaintifts, 
and  paid  for  by  them." 

Counsel  for  defendants  contended  that  the  learned  Judge 
ought  to  find  that  these  goods  never  were  accepted  or 
inspected  by  the  plaintifis. 

Counsel  for  the  plaintiffs  asked  the  learned  Judge 
to  find  that  these  goods  were  manufactured  by  the  Glass 
Company  in  pursuance  of  the  special  contract  between 
the  Glass  Company  and  Gowans,  Kent  &  Compan}^,  and 
were  stored  in  the  warehouse  in  pursuance  of  that  special 
contract,  and  as  soon  as  they  were  paid  for  were  accepted^ 

The  learned  Judge  rendered  a  verdict  for  the  defendants.- 
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F.  Osier,  during  Hilary  Term  last,  obtained  a  rule  calling 
on  the  defendants  to  shew  cause  why  the  verdict  entered  for 
them  should  not  be  set  aside,  and  a  verdict  entered  for  tho 
plaintiffs,  pursuant  to  the  statutes  in  that  behalf,  on  the 
ground  that  upon  the  evidence  the  plaintiffs  were  entitled 
to  recover  the  whole  or  part  of  the  goods  in  question. 

R.  Martin,  Q.  C,  during  the  same  term,  shewed  cause. 
The  Act  intended  to  make  warehouse  receipts,  promissory 
notes  and  mortgages,  negotiable.  There  must  be  an  accept- 
ance by  the  warehousemen  that  they  hold  the  goods  for 
the  vendee.  In  this  case  the  warehousemen  are  only 
agents  for  the  Glass  Company.  The  Chattel  Mortgage 
Act  applies :  Garruthers  v.  Reynolds,  12  C.  P.  596 ;  Doyle 
Y.  Lasher,  16  C.  P.  263;  McMillan  v.  McSherry,  15  Gr. 
133 ;  Howitt  V.  Gzowsld,  5  Gr.  555. 

Osier,  contra.  There  was  an  arrangement  between  the 
plaintiffs  and  the  Glass  Company  to  deliver  the  goods:. 
Ro;per  v.  Roper,  L.  R.  3  C.  P.  32.  The  Chattel  Mortgage 
Act  does  not  apply.  The  goods  were  made  according  to 
pattern:  Richardson  v.  Gray,  29  U.  C.  R.  360;  Burton  v.. 
Bellhouse,  20  U.  C.  R.  60. 

29th  June,  1878.  Haerison,  C.  J. — The  question  for- 
decision  is,  as  to  the  ownership  of  the  goods,  the  subject 
matter  of  the  interpleader. 

If  the  property  in  the  goods  was  vested  in  the  manu- 
facturers at  the  time  of  the  issuing  of  the  receipts,  which 
were  subsequently  transferred  to  the  bank,  the  bank  is 
under  34  Vict.  cap.  5 ,  sec.  46,  entitled  to  the  verdict. 

If  before  then  the  property  had  become  vested  in  the 
plaintiffs,  in  whole  or  in  part,  the  plaintiffs  are  entitled  to  the 
verdict  to  the  extent  to  which  the  property  was  so  vested. 

The  law  on  the  point  is  thus  stated  by  Lord  Campbell,, 
in  Woody.  Bell,  5  E.  &  B.  791:  "When  a  man  contracts 
with  another  to  make  any  article  for  him  for  a  given  price, 
the  general  rule  is,  in  the  absence  of  all  circumstances  from 
which  a  contrary  conclusion  may  be  inferred,  that  no 
property  passes  in  the  chattel  until  it  be  completed  and 
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Teady  for  delivery ;  on  the  other  hand,  where  a  bargain  is 
made  for  the  purchase  of  an  existing  ascertained  chattel,  the 
general  rule,  in  the  same  absence  of  opposing  circumstances, 
is,  that  the  property  passes  immediately  to  the  vendee;  that 
is,  that  there  is  at  once  a  complete  bargain  and  sale.  But  these 
general  rules  are  both  and  equally  founded  on  the  presumed 
intention  of  the  parties.  If,  in  the  first,  there  are  attendant 
circumstances  from  which  the  intention  maybe  inferred  that 
the  property  shall  pass  in  the  incomplete  and  growing  chattel 
as  the  manufacture  of  it  proceeds,  or  even  in  ascertained 
materials  from  which  it  is  to  be  carried  to  perfection,  that 
intention  will  be  effectuated  ;  and  equally  in  the  latter,  if 
it  appear  that  the  parties  intended  to  postpone  the  trans- 
fer of  the  property  till  the  payment  of  the  price,  or  the 
performance  of  any  other  condition,  such  intention  will  be 
upheld  in  the  Courts  of  Law." 

Where  the  contract  is  not  reduced  to  writing,  the  en- 
quiry as  to  the  intention  about  the  vesting  of  the  property 
is  generally  an  enquiry  into  a  matter  of  fact :  Burnet  et  al. 
V.  McBean,  16  U.  C.  R.  466. 

Decided  cases,  as  said  by  Lord  Campbell  in  W ood  v.  Bell, 
5  E.  &  B.  792,  are  "mainly  useful  as  serving  to  guide  our 
judgment  in  estimating  the  weight  of  circumstances  as 
evidences  of  intention;  because,  where  certain  incidents 
have  been  held  to  disclose  the  intention  to  pass  imme- 
diately, or  to  postpone  the  passing  of  property,  it  may 
be  presumed  that  succeeding  Judges  will  give  a  similar 
effect  to  the  same  incidents  in  succeeding  contracts." 

The  earliest  case  to  which  we  think  it  necessary  to  refer 
is,  Mucklow  et  al.  (assignees  of  Eoyland)  v.  Mangles,  1 
Taunt.  318.  It  was  an  action  of  trover  for  a  barge.  One 
Royland  had  agreed  to  build  the  barge  for  one  Pocock. 
Before  the  work  was  begun,  Pocock  advanced  money  on 
account,  and  as  it  proceeded  made  more  advances  till  he 
had  paid  the  full  contract  price  of  the  barge.  When  it 
was  nearly  finished  Royland  painted  Pocock's  name  on  the 
stern.  Two  days  after  the  completion  of  the  barge  it  was 
seized  on  an  execution  against  the  goods  of  Eoyland,  and 
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it  was  held,  notwithstanding  the  payment  of  the  contract 
price  and  the  painting  of  Pocock's  name  on  the  stern  of 
the  barge,  that  the]|property  in  the  barge  had  not  passed 
to  Pocock. 

Heath,  J.,  in  delivering  judgment,  said:  "A  tradesman 
often  finishes  goods  which  he  is  making  in  pursuance  of  an 
order  given  by  one  person,  and  sells  them  to  another.  If 
the  first  customer  has  other  goods  made  for  him  within  the 
stipulated  time,  he  has  no  right  to  complain:  he  could  not 
bring  trover  against  the  purchaser  for  the  goods  so  sold. 
The  painting  of  the  name  on  the  stern  in  this  case  makes 
no  difference."  Lawrence,  J.,  said,  "  No  property  vests  till 
the  thing  is  finished  and  delivered." 

In  Atkinson  v.  Bell  et  al,  8  B.  &  C.  277,  Muckloiv  v. 
Mangles,  was  approved,  and  Bayley  J.,  in  delivering  judg- 
ment, at  p.  282,  said,  "  Where  goods  are  ordered  to  be 
made,  while  they  are  in  progress,  the  materials  belong  to 
the  maker;  the  property  does  not  vest  in  the  party  who 
gives  the  order  until  the  thing  ordered  is  completed.  And 
although,  while  the  goods  are  in  progress,  the  maker  may 
intend  them  for  the  person  ordering,  still  he  may  afterwards 
deliver  them  to  another,  and  thereby  vest  the  property  in 
that  other." 

In  Garruthers  v.  Payne  et  al.,  2  M.  &  P.  429,  where  a 
chariot  had  been  ordered  and  built  for  plaintiff,  and  after 
it  was  finished  he  ordered  a  front  seat  to  be  added,  but  the 
builder  neither  executed  the  latter  order  nor  delivered  the 
chariot,  and  plaintiff  ordered  it  to  be  sold,  it  was  held,  as 
against  the  assignees  of  the  builder,  that  the  property  in 
the  chariot  had  passed  to  the  plaintiff. 

Best,  C.  J.,  in  delivering  judgment  said,  "  If  a  case^ 
similar  to  that  of  Mucklow  v.  Mangles  should  again  occur, 
it  might  deserve  some  consideration,  but  this  differs  from 
it  in  this  material  respect,  that  after  the  chariot  was  com- 
plete as  a  travelling  chariot,  the  plaintiff  dealt  with  it  as 
if  it  were  his  own,  and  it  was  treated  as  finished  both  by 
him  and  the  builder." 

In  Elliott  V.  Pyhus,  10  Bing.  512,  which  was  an  action 
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for  goods  bargained  and  sold,  although  the  defendant  had,, 
after  the  finishing  of  the  machine  ordered,  refused  to  pay 
the  price,  and  the  maker  refused  to  deliver  without  receiv- 
ing the  full  price,  and  defendant  afterwards  said  he  would 
arrange  for  the  full  price  if  he  got  time,  it  was  held  that- 
there  was  a  sufficient  acceptance  to  render  the  defendant 
liable  for  the  price,  and  that  without  doing  any  violence  to 
the  principles  established  by  Mucklow  v.  Mangles  and 
Atkinson  v.  Bell  et  al. 

Where  the  builder  of  a  ship  not  only  received  instal- 
ments of  the  purchase  money  during  the  progress  of  the 
work,  but  before  his  bankruptcy  the  ship  was  measured 
by  the  purchaser,  and  the  builder  signed  a  certificate  for 
the  registry  of  the  ship  in  the  purchaser's  name,  the  case 
was  held  to  be  distinguishable  from  Mucklow  y.  Mangles,. 
and  the  property  was  held  to  be  in  the  purchaser  :  Woods 
et  al.  V.  Russell,  5  B.  &  Al.  942. 

So,  where  it  appeared  the  purchaser  had  not  only  paid 
the  price,  but  by  his  agent  superintended  the  building  of 
the  ship,  and  supplied  the  materials  for  its  construction : 
Clarke  et  al,  v.  Spence  et  al,  4  A.  &  E.  448;  Laidler  v.. 
Burlinson,  2  M.  &  W.  602 ;  Reid  et  al.  v.  Fairbanks  et  al.,. 
13  C.  B.  692 ;  Wood  v.  Bell,  5  E.  &  B.  772,  S.  C.  6  E.  &  B. 
355. 

In  Wilkins  v.  Bromhead  et  al,  6  M.  &  G.  968,  S.  C. 
7  N.  E.  921,  it  was  held  that  where  a  greenhouse  was 
built  by  the  bankrupt  for  the  plaintiff',  who  paid  the 
price  and  desired  the  bankrupt  to  keep  the  greenhouse 
till  sent  for,  and  afterwards  the  bankrupt  deposited  the 
greenhouse  with  a  third  person  for  the  plaintiff,  telling 
the  third  person  that  was  the  property  of  the  plaintiff",  and 
to  keep  it  for  the  plaintiff",  the  property  in  the  greenhouse 
passed  to  the  plaintiff*. 

Tindal,  C.  J.,  in  delivering  judgment  at  p.  973,  said : 
"  There  was  an  appropriation  on  the  one  side,  and  an  assent 
to  such  appropriation  on  the  other,  which  I  think  was 
sufficient  to  pass  the  property  to  the  plaintiff"." 

Erskine,  J.,  at  p.  975,  said,  "It  is  conceded  on  all  hands 
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that  the  rule  laid  down  in  Mucldow  v.  Mangles  is  the  cor- 
rect one  *  *  *  Here,  however,  the  greenhouse  was 
completed,  and  after  it  was  so  completed  the  makers 
appropriated  it  to  the  purchaser." 

In  Bank  of  Upper  Canada  v.  Killaly,  21  U.  C.  R.  1, 
where  some  of  several  cars  ordered  for  a  railway  company 
had  been  actually  delivered,  and  the  remaining  cars  were 
finished,  inspected,  and  approved  by  the  proper  officer  of 
the  company,  it  was  held  that  the  property  in  the  cars  had 
passed. 

The  following  cases  may  also  be  referred  to  as  to  what 
is  oris  not  a  sufficient  appropriation  of  goods  so  as  to  pass 
the  property  in  them:  Boulter  v.  Arnot,  1  C.  &  M.  388,  335; 
Aldridge  v.  Johnson,  7  E.  &  B.  885;.  Langton  v.  Higgins, 
4  H.  &  N.  402 ;  Langton  et  al.  v.  Waring  et  al.,  18  C.  B. 
:N.  S.  315  ;  Young  et  al.  v.  Mattheius,  L.  K  2  0.?.  127; 
Jenner  v.  Smith,  L.  B.  4  C.  P.  270;  Martineau  et  al.  v. 
Kitehing,  L.  B.  7  Q.  B.  436 ;  Ogg  et  al  v.  Shuter,  L.  B.  10 
C.  P.  159  ;  Anderson  v.  Morice,  L.  B.  1  App.  713. 

The  reading  of  these  cases  satisfies  us  that  in  order  to 
the  passing  of  property,  either  manufactured  to  order  or 
bought  from  a  larger  quantity  of  the  same  class  of  goods, 
there  must,  as  a  general  rule,  not  only  be  an  appropriation 
on  the  part  of  the  seller,  but  an  assent  to  the  appropriation 
on  the  part  of  the  purchaser. 

The  last  reported  case  on  the  point  in  this  Province, 
Few  V.  Lawrence,  27  C.  P.  402,  is  to  the  same  effect. 

The  law  appears  to  be  summarized  with  substantial 
accuracy  in  Story  on  Sales,  sec.  283,  as  follows:  "Where 
the  contract  is  executory  for  the  sale  of  goods  not  in  exist- 
ence, but  to  be  made  or  manufactured,  no  property  passes 
to  the  orderer  until  the  thing  is  completely  finished,  and  is 
either  delivered  to  him  or  is  appropriated  for  his  benefit^ 
set  apart  for  him,  and  is  accepted  by  him.  Nor  does  it 
make  any  difference  that  the  price  is  advanced,  or  that  the 
contract  contains  a  specification  of  the  dimensions  and 
other  particulars  of  the  thing  to  be  made,  and  fixes  the  pre- 
<iise  mode  and  time  of  payment  by  months  and  days, 
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since  the  agreement  is  considered  a  bargain  for  an  entire 
thing  and  not  for  "unfinished  parts  of  it.  So  also,  in  such  a 
case,  the  maker  would  not  be  bound  to  deliver  to  the- 
purchaser  the  particular  thing  upon  which  he  is  engaged,, 
and  intended  for  such  purchaser,  or  which  the  purchaser 
supposes  to  be  intended  for  him;  but  he  may,  if  he  please,, 
dispose  of  it  to  some  other  person,  and  furnish  another 
article  corresponding  to  the  specification  in  the  contract." 
See  further,  Addison  on  Contracts,  3rd  Am.  from  7th 
London  ed.,  s.  567;  1  Chiity  on  Contracts,  11th  Am.  from 
9th  London  ed.,  530. 

If  the  manufacturers  in  this  case  had  delivered  the  goods, 
to  the  warehouseman  as  and  being  the  goods  of  the  plain- 
tiffs, and  the  warehouseman  so  accepted  them,  there- 
would,  we  apprehend,  be  a  sufficient  delivery  to  pass  the- 
property  in  the  goods  to  the  plaintififs,  but  the  fact  is,  that 
the  delivery  of  the  goods  to  the  warehouseman  was  as  and 
being  the  goods  of  the  manufacturers,  and  the  warehouse- 
man at  the  time  so  received  and  dealt  with  them. 

Such  a  delivery  cannot  be  held  a  delivery  of  the  goods 
to  the  plaintiffs  so  as  to  pass  the  property  in  them  to  the 
prejudice  of  the  holder  of  the  warehouse  receipt  for  value 
See  Ellershaw  v.  Magniac  et  al.,  6  Ex.  570,  note ;  Turner 
et  al  V.  The  Liverpool  R.W.  Co.,  6  Ex.  549.  See  further- 
Gaharron  v.  Kreeft,  L,  R.  10  Ex.  274. 

The  plaintiffs  are  the  victims  of  a  fraud,  but  might  have 
prevented  it  if  they  had  not  been  so  lax  in  their  dealings- 
with  the  Glass  Company. 

If  we  had  been  of  opinion  that  the  propei  ty  in  the  goods 
had  passed  to  the  plaintiffs,  we  should  have  had  to  decida 
whether  or  not  the  sale  is  void,  for  neglect  to  register  it,  as. 
against  the  plaintiffs,  who  are  bond  fide  purchasers  for 
value,  but  under  the  circumstances  we  express  no  opinion  on 
this  point.  See  Short  v.  Buitan,  12  U.  C.  K  79;  Howett 
V.  Gzoiusld,  5  Grant  555  ;  McMillan  v.  McSherry  15  Grant.. 
133 ;  Burton  et  al  v.  Bellhouse,  20  U.  C.  R.  60. 

Armour,  J.,  concurred. 

Bule  discharged. 
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Brown  et  al.  v.  Winning. 

Married  woman — Sale  of  goods  to — Separate  estate — Examination  in 
another  suit — Admissibility  in  evidence. 

Defendant,  a  married  woman,  posgessed  of  real  estate  in  Ontario,  but 
living  with  her  husband  in  Montreal,  purchased  goods  from  the  plaintiflT 
there,  for  domestic  purposes.  There  was  no  evidence  of  a  settle- 
ment making  the  real  estate  separate  estate,  or  that  the  marriage  took 
place  after  the  2nd  March,  1872 ;  nor  was  the  debt  contracted  with 
reference  to  her  separate  estate. 

Held,  that  defendant  was  not  liable  to  be  sued  for  the  price  of  the  goods. 

The  only  evidence  of  defendant's  ownership  of  real  estate  was  her  admis- 
sion, signed  by  her  when  under  examination  in  another  suit. 

Held,  clearly  admissible. 

Declaration  on  the  common  counts  for  goods  sold  and 
delivered. 

Plea,  among  others,  that  at  the  time  the  debt  was  con- 
tracted the  defendant  was  the  wife  of  Percival  Blackburn 
Winning,  a  resident  of  Montreal,  in  the  Province  of  Quebec. 

Replication,  that  the  debt  in  the  declaration  was 
the  separate  debt  of  the  defendant,  and  was  contracted  by 
her  for  her  own  benefit,  and  in  respect  of  her  separate 
estate. 

Rejoinder,  that  at  the  time  of  the  contracting  of  the 
alleged  debt,  the  defendant  and  her  husband  resided  at 
the  city  of  Montreal,  and  all  liability,  if  any,  arose  there 
and  that  by  the  law  of  the  Province  of  Quebec  she  was  not 
liable  to  be  sued  there  for  the  recovery  of  the  alleged 
debt. 

Surrejoinder,  that  the  debt  was  contracted  by  the  de- 
defendant  for  her  own  benefit,  and  in  respect  of  her 
separate  estate  in  the  Province  of  Ontario. 

Second  surrejoinder,  that  the  defendant's  permanent 
residence  at  the  time  the  debt  was  contracted  and  the 
liability  incurred  was  in  the  Province  of  Ontario. 

Issue  on  the  surrejoinders  and  on  each  of  the  other 
prior  pleadings. 

The  case  was  tried  at  the  last  Spring  Assizes  at  Cornwall, 
before  Gait,  J.,  without  a  jury. 
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The  plaintiffs  sued  to  recover  the  amount  of  three 
several  accounts  for  dry  goods,  consisting  chiefly  of  women's 
apparel  and  other  necessaries  for  a  household,  furnished 
as  follows : 

1874.  — January  20th  to  December  4th.. .$566  69 

Less  cash  on  account   141  68 

425  01 

1875.  — February  24th  to  December  27th,  217  91 

1876.  — January  5th  to  May  27th   153  21 

$796  13 

The  account  was  kept  in  the  name  of  the  defendant. 
She  had  separate  property,  real  estate,  in  Ontario,  which 
she  inherited  from  her  father.  She  and  her  husband  lived 
together.  They  had  two  houses,  one  in  Montreal  and  the 
other  in  Ontario.  Her  husband  was  in  business  in  Mon- 
treal, and  got  into  financial  difliculties  while  the  account 
was  running.  His  firm  was  called  Winning,  Hill,  &  Ware. 
The  plaintiffs,  on  the  28th  of  November,  1874,  rendered  an 
account  to  the  husband,  and  in  the  name  of  the  husband, 
for  the  first  item,  and  they  received  and  accepted  the  note  of 
the  firm  at  six  months,  in  settlement.  The  note  was  dis- 
counted by  the  plaintiffs,  but  afterwards  protested  for  non- 
payment. Plaintiffs  proved  against  the  estate  for  the 
amount  of  the  note,  and  received  a  dividend  upon  it 
amounting  to  $141.68.  While  the  note  was  current,  defen- 
dant continued  to  get  goods  from  the  plaintiffs.  The  note 
had  only  a  few  days  to  run  when  the  firm  failed.  Some 
of  the  items  in  the  account  were  obtained  by  the  defen- 
dant's husband.  The  plaintiffs  knew  that  defendant  was 
the  owner  of  real  estate  in  Ontario. 

The  only  evidence  at  the  trial  of  her  ownership  of  real 
estate  was  her  admission  in  writing,  signed  by  herself  when 
previously  under  examination  in  a  suit  of  Torrance  et  at 
V  Winning,  in  the  Court  of  Common  Pleas.  Objection  was 
made  to  the  reception  of  it,  as  it  was  not  made  in  this  suit, 
but  the  learned  Judge  received  it  subject  to  the  objection. 
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Evidence  was  also  given  to  shew  that  by  the  law  of  the 
Province  of  Quebec,  a  married  woman  living  with  her  hus- 
band is  liable  for  necessaries  furnished  to  the  family,  and 
that,  whether  there  is  a  separation  of  goods  or  a  com- 
munity, and  that  if  the  husband  cannot  maintain  the 
family,  the  wife  must  support  them :  that  in  a  suit  where 
it  is  sought  to  enforce  the  community,  the  husband  and 
wife  ought  to  be  parties  to  the  suit,  but  in  a  suit  to  recover 
the  value  of  necessaries,  this  rule  does  not  apply  ;  and  that 
the  real  estate  of  the  wife  owned  before  marriage  does  not 
fall  into  the  community. 

This  closed  the  case  for  the  plaintiffs. 

A  nonsuit  was  then  moved. 

The  learned  Judge  was  not  satisfied  that  the  credit  was 
given  on  the  responsibility  of  the  defendant.  He  found 
that  when  the  account  was  opened,  the  husband  was  en- 
gaged in  business  and  was  in  good  credit :  that  the  first 
account  was  settled  by  the  note  of  the  husband's  firm  :  that 
the  credit,  so  far  as  the  first  account  was  concerned,  was 
given  to  the  husband ;  and,  acting  on  the  opinion  that  there 
was  no  special  contract  by  the  wife  to  charge  her  separate 
estate,  he  entered  a  nonsuit,  reserving  leave  to  plaintiffs  to 
-enter  a  verdict  for  the  whole,  or  such  part  of  the  demand 
as  the  Court  might  think  the  plaintiffs  entitled  to  recover. 

23rd  May,  1878,  >S^.  Richards^  Q.  C,  obtained  a  rule  calling 
on  the  defendant  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside  and  a  verdict  entered  for  the  plaintiffs  for 
$796.18,  or  for  such  other  sum  as  the  Court  might  direct, 
on  the  ground  that  the  goods,  or  some  of  them,  were  sold 
on  the  credit  of  the  defendant,  and  that  the  debt  was  a 
debt  of  the  defendant,  and  that  she  was  possessed  of 
separate  estate;  and  that,  on  the  evidence,  the  plaintiffs  were 
entitled  to  recover  for  the  goods  sold,  or  some  of  them ;  or 
why  the  nonsuit  should  not  be  set  aside  and  a  new  trial  had 
between  the  parties,  on  the  grounds  above  mentioned,  and 
that  there  was  evidence  entitling  the  plaintiffs  to  recover. 

F.  Osier,  30th  May,  1878,  shewed  cause.    There  is  no 
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evidence  that  credit  was  given  to  the  separate  estate. 
The  wife  is  primd  facie  the  husband's  agent.  Plaintiffs 
proved  their  debt  against  the  husband's  estate  and  received 
his  notes  and  those  of  the  firm  for  it.  No  separate  contract 
is  proved,  nor  is  it  shewn  when  defendant  was  married,  nor 
is  there  any  evidence  of  a  separate  estate.  He  referred  to 
Field  V.  McArthuT,  27  C.  P.  15  ;  Kerr  v.  Stripp,  24  Gr.  198  ;. 
Wagner  v.  Jefferson,  37  TJ.  C.  R  551 ;  McG ready  et  al.  v. 
Higgins,  24  C.  P.  233 ;  Darling  v.  Rice,  1  App.  E.  43. 
The  examination  in  the  previous  suit  was  not  admissible 
as  evidence  in  this. 

Richards,  Q.  C,  contra.  The  account  was  opened  in  the 
name  of  the  married  woman.  The  goods  were  all  for  her  per- 
sonal wear,  and  she  said  she  wanted  them  charged  to  herself. 
By  the  law  of  Lower  Canada  it  was  proved  she  would  be 
liable,  and  the  presumption  is,  that  she  is  liable :  Story'& 
Confl.  L.  66  (a).  The  domicile  of  the  parties  was  in  Lower 
Canada,  and  by  the  law  of  her  domicile  she  had  authority 
to  contract.    The  nonsuit  should  not  have  been  entered. 

29th  June,  1878.  Harrison,  C.  J. — We  know  of  nothing 
to  prevent  a  married  woman,  having  separate  property  in 
the  Province  of  Ontario,  from  making  a  contract,  out  of  the 
Province,  on  the  faith  of  it,  and  in  reference  to  it,  enforce- 
able against  her  in  the  Courts  of  this  Province.  See  Mc- 
Henry  v.  Davis,  L.  R.  10  Eq.  88. 

The  Superior  Courts  of  this  Province  have  jurisdiction 
to  try  all  transitory  actions  wheresoever  arising,  provided 
the  defendant  is  either  a  resident  of  the  Province  or 
voluntarily  submits  to  the  jurisdiction  of  the  Court 
McLaren  et  al.  v.  Ryan,  36  U.  C.  R.  307;  The  Buenos 
Ay  res  and  Ensenada  Port  R.  W.  Go.  v.  The  Northern 
R.  W.  Co.  of  Buenos  Ayres,  L.  R.  2  Q.  B.  Div.  210.  But 
a  person  suing,  in  this  Province,  on  a  contract  made  out 
of  the  Province,  must  take  the  law  as  he  finds  it  here. 
He  cannot,  by  virtue  of  any  regulation  in  his  own  country,, 
enjoy  greater  advantages  than  other  suitors  here. 

While  the  contract  is  to  be  expounded  according  to  the 
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law  of  the  country  where  made,  the  law  of  the  country 
where  the  contract  is  being  enforced  must  prevail  in  en- 
forcing such  contract :  De  la  Vega  v.  Vianna,  1  B.  &  Ad. 
284  ;  Don  v.  Lippman,  5  C.  &  F.  1,  20  ;  McFarlane  v.  Nor- 
ris,  2  B.  &  S.  783 ;  Darling  et  al  v.  Hitchcock,  28  U.  C. 
R  439. 

The  Legislature  of  the  Province  of  Ontario  has  not  yet 
empowered  a  married  woman,  in  all  cases,  to  contract  as  if 
she  were  a  feme  sole :  Wagner  v.  Jefferson,  37  U.  C.  E. 
550, 561.  Her  only  power  to  contract,  and  her  own  liability 
in  respect  of  contracts,  is  where  the  contract  has  been  made 
under  the  conditions  provided  by  the  Legislature :  Kerr 
v.  8tripp,  40  U.  C.  R.  125,  S.  C.  24  Grant  198.  These 
are,  either  that  the  contract  was  made  in  respect  of 
some  separate  employment  in  which  she  was  engaged — 
see  Harrison  v.  Douglas,  40  U.  C.  R.  410 ;  Meakin  v, 
Samson  et  al.,  28  C.  P.  355 — or  that  at  the  time  of  the 
making  of  the  contract  she  was  possessed  of  separate  pro- 
perty: Field  Y,  Mc Arthur,  27  C.  P.  15;  and  contracted 
upon  the  faith  of  it :  Wagner  v.  Jefferson,  37  U.  C.  R.  551. 

This  was  the  rule  laid  down  by  Draper,  C.  J.,  in  Darling 
et  ux.  V.  Rice,  in  the  Court  of  Appeal,  and  by  the  other 
Judges,  in  the  same  case,  who  expressed  any  opinion  on  the 
point — see  1  App.  R.  46,  48 — and  has  since  been  followed, 
in  that  Court  in  Standard  Bank  v.  Boulton  (a),  and  Lawson 
V.  Laidlaiu  (a). 

Where  a  contract  under  these  conditions  is  shewn,  the 
contract  may  be  enforced  against  the  wife  without  the  hus- 
band being  a  party  to  the  action:  Merrick  v.  Sherivood,  22 
C.  P.  467;  Darling  et  al.  Rice,  1  App.  R.  46,  52. 

Where  goods  are  sold  and  delivered  by  a  tradesman  in 
this  Province  to  a  married  woman  in  this  Province,  upon 
her  express  promise  to  pay  out  of  her  separate  estate,  and 
upon  the  faith  and  credit  of  that  estate,  the  vendor  becomes 
her  creditor,  and  she  alone,  and  not  her  husband,  the  debtor. 
See  per  Gwynne,  J.,  in  Merrick  v.  Sherwood,  22  C.  P.  467, 
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475,  approved  by  Draper,  C.  J.,  in  Darling  v.  Rice,  1  Ap. 
R  44. 

Keal  estate,  situate  in  this  Province,  in  which  the  hus- 
band has  an  interest  as  tenant  by  the  curtesy,  is  not 
separate  property  within  the  meaning  of  and  for  the  pur- 
pose of  the  Acts :  Royal  Camadian  Bank  v.  Mitchell,  14 
Grant  412,  416,  420 ;  Mitchell  v.  Weir,  19  Grant  568,  571 ; 
McCready  v.  Higgins,  24  CP.  233 ;  Johnstone  v.  White, 
40  U.  C.  K  309  ;  Thompson  et  al.  v.  Dickson,  28  C.  P.  225; 
Standard  Bank  v.  Boulton,  Court  of  Appeal,  {a) 

The  Act  of  1872  did  not  have  the  effect  of  divesting  the 
estate  of  the  husband  before  then  acquired  in  the  land  of 
his  wife :  Dingman  v.  Austin,  33  U.  C.  R.  190 ;  but  there 
is  no  reason  why  the  separate  property  of  the  wife, 
acquired  after  the  passing  of  the  Act,  should  not  be  held 
separate  property  under  the  Act  of  1872,  although  the 
marriage  took  place  before  the  passing  of  that  Act :  Lawson 
V.  Laidlaw  (a). 

The  real  estate  of  a  married  woman,  married  after  the 
2nd  of  March,  1872,  whether  owned  by  her  at  the  time  of 
her  marriage,  or  acquired  in  any  manner  during  coverture, 
may  be  held  and  enjoyed  by  her  free  from  any  estate  of 
the  husband  during  her  life :  Revised  Statutes  of  Ontario, 
eh.  125,  sec.  4. 

This  Act  confers  upon  the  property  in  possession  of  a 
married  woman,  married  after  the  Act  of  1872  came  into 
force,  or  acquired  after  that  date,  the  quality  of  separate 
estate:  Adams  v.  Loomis,  22  Grant  99;  Bousteadv.  Whit- 
more,  22  Grant  222. 

The  evidence,  so  far  as  it  has  any  bearing  on  the  point, 
indicates  that  the  real  estate  was  acquired  long  before 
1872,  and  fails  to  shew  any  marriage  settlement  making  it 
an  estate  in  possession,  and  fails  to  shew  when  the  marriage 
took  place. 

This  is  the  principal  weakness  in  the  plaintiffs'  case. 
There  is  no  evidence  whatever  either  of  a  settlement 
making  the  real  estate  separate  estate,  or  that  the  marriage 


(a)  Not  yet  reported. 


BKOWN  ET  AL.  V.  WINNING. 


333 


was  after  the  2nd  of  March,  1872,  in  which  event  there 
would  be  the  statutory  settlement,  so  as  to  make  her  real 
estate  situate  in  the  Province  separate  property  for  the 
purpose  of  her  contracts. 

The  action  necessarily  fails,  on  the  ground  that  there  is 
no  separate  trading  or  separate  estate  proved  within  the 
meaning  of  our  law,  and  in  this  view  it  is  needless  to 
enquire  whether  credit  was  given  to  the  defendant  on  the 
faith  of  it  for  the  whole  or  any  part  of  the  account  for 
which  she  is  sued. 

This  difficulty  in  the  plaintiffs'  way  has  arisen  from  the 
fact  that  the  plaintiffs,  rather  than  postpone  the  trial  for 
the  attendance  of  the  defendant,  who,  although  subpoenaed, 
was  too  ill  to  attend  as  a  witness,  rested  their  case  upon 
her  written  examination  given  in  another  case. 

While  we  are  of  the  clear  opinion  that  the  examination 
was  admissible  evidence — see  Fleet  v.  Adams,  L.  R,  2  Q. 
B.  536 — we  fail  to  discover  in  it  any  evidence  of  separate 
property,  either  under  the  operation  of  a  marriage  settle- 
ment made  before  the  Act  of  March,  1872,  or  of  a  marriage 
since  that  Act,  or  property  acquired  since  that  Act. 

For  all  that  appears  the  husband  has  an  interest  in  the 
land  of  the  wife,  or  the  estate  of  the  wife  is  not  an  estate 
in  possession,  and  so  the  land  is  not  separate  property  for 
the  purposes  of  this  action. 

The  nonsuit  was,  in  our  opinion,  right. 

Armour,  J.,  concurred. 


Ride  discharged. 
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Lucas  v.  The  Corporation  of  the  Township  of  Moore. 

Highway —  Want  of  repair — Death  resulting  from — Contributory 
negligence — Evidence. 

Plaintiff's  husband  was  found  dead  in  a  ditch  along  defendants'  highway, 
the  hub  of  his  waggon  wheel  resting  upon  him,  the  waggon  being  in  a 
dilapidated  condition,  and  he  fastened  down  very  tightly.  One  of  his 
horses  was  dead.  The  ditch  was  about  12  feet  deep  and  32  feet  wide, 
much  wider  at  the  top  than  at  the  bottom,  and  extending  about  half  way 
into  the  travelled  road,  which  it  appeared  had  been  in  this  condition  for 
several  years.  There  was  no  railing  or  other  guard  round  the  ditch,  and 
nothing  to  indicate  the  situation  on  a  dark  nigbt,  such  as  the  night  in 
question  was.  It  was  alleged  that  deceased  was  under  the  influence  of 
liquor,  though  there  was  contradictory  evidence  on  this  point;  but  there 
was  no  direct  evidence  as  to  how  he  fell  into  the  ditch. 

Held,  that  there  was  evidence  for  the  jury  of  non-repair  of  the  road  with- 
in the  meaning  of  the  present  Municipal  Act,  and  that  such  non-repair 
was  the  cause  of  the  death  ;  and  that,  assuming  there  was  a  breach  of 
duty  on  defendants'  part,  deceased  having  been  lawfully  using  the  high- 
way, it  might  be  fairly  inferred  that  but  for  such  breach  of  duty  the 
accident  would  not  have  occurred. 

The  question  of  contributory  negligence  having  been  left  to  the  jury  and 
found  in  plaintiff's  favour,  the  Court  refused  to  disturb  the  verdict. 

Remarks  as  to  what  is  misdirection  on  the  part  of  the  Judge  at  the  trial. 

Action  for  negligence  by  the  plaintiff,  as  administratrix 
■of  James  Lucas. 

The  first  count  of  the  declaration  alleged  that  the  defen- 
dants neglected  to  keep  a  part  of  a  public  road  in  the 
township  in  repair,  and  left  a  deep  ditch,  break  or  ex- 
cavation in  said  road,  without  sufficient  protection  to 
persons  using  the  road,  and  left  the  same  after  nightfall 
without  any  light  or  signal  being  placed  near  the  same, 
and  by  reason  of  the  neglect  James  Lucas,  after  nightfall, 
fell  into  the  ditch,  and  was  killed  thereby. 

The  second  count  alleged  that  defendants  caused  and 
permitted  a  certain  ditch  to  be  dug  in  the  public  highway, 
and  negligently  left  the  same  unsecured,  so  as  to  be  danger- 
ous to  persons  passing  along,  nor  did  they  place  any  light, 
signal,  or  watch  thereon,  and  while  the  same  was  so  unse- 
cured the  said  Lucas  was  lawfully  passing  along  the  said 
highway,  and  fell  into  the  said  ditch,  and  was  killed  thereby. 

The  defendants  pleaded  not  guilty. 

Issue. 

The  case  was  tried  at  the  last  Spring  Assizes  for  the 
.county  of  Lamb  ton,  before  Armour,  J.,  and  a  jury. 
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The  deceased  was  a  farmer.  He  met  with  his  death  on 
the  night  of  6th  December,  1877.  He  was  found  dead  in  a 
ditch  on  the  fifth  concession  line  of  the  township  of  Samia. 
The  hub  of  his  waggon  wheel  was  on  top  of  him.  The  hind 
wheels  of  the  waggon  were  turned  completely  over.  The 
fore  wheels  were  on  their  side.  He  was  fastened  down 
very  tightly.  One  of  the  horses  was  dead.  The  ditch  was 
■on  the  north  side  of  the  road.  It  was  twelve  feet  deep  and 
thirty-two  feet  in  width,  and  extended  a  considerable  dis- 
tance in  length  along  the  highway.  It  was  much  wider  at 
the  top  than  the  bottom.  The  road  had  been  in  that  con- 
dition for  six  or  seven  years,  or  longer.  The  ditch  had 
been,  from  year  to  year,  increasing  in  size.  A  small  flask 
was  taken  out  of  the  pocket  of  the  deceased.  It  was  about 
two-thirds  full.  The  tracks  of  the  waggon  were  found  lead- 
ing to  and  over  the  side  of  the  ditch.  The  night  on  which 
he  fell  into  the  ditch  was  very  dark.  There  was  evidence  he 
had  been  drinking  and  was  somewhat  under  the  influence 
of  liquor  that  night,  but  the  evidence  on  the  point  was  con- 
tradictory. He  before  that  had  frequently  travelled  the  road. 

There  was  no  railing  or  other  guard  about  the  ditch — 
nothing  to  indicate  its  situation  on  a  dark  night.  There 
were,  it  was  said,  many  such  ditches  on  highways  in  the 
township,  and  equally  unprotected  ;  the  roadway  between 
fences  there  was  sixty-six  feet.  The  ditch  occupied  about 
half  of  that  way,  and  was  very  near  to  the  travelled  part 
of  the  road.  The  ditches  were  originally  made  for  the 
purpose  of  taking  away  the  water  from  the  concession 
lines.  The  Government  had  lately  made  other  drains  in  the 
township  which  carried  off  most  of  the  water  which  gener- 
ally passed  through  these  ditches.  The  ditch  in  question  had 
gradually  changed  from  a  small  water-course  to  a  big  gully. 
It  was  originally  dug  by  the  council  for  drainage  purposes. 

There  was  no  direct  evidence  as  to  how  or  by  what 
means  the  deceased  fell  into  the  ditch. 

Counsel  for  the  defence,  at  the  close  of  the  plaintiff's 
case,  objected  that  no  negligence  had  been  shown  on  the 
part  of  the  corporation,  and  that  even  if  there  were  such 


336         queen's  bench,  EASTER  term,  41  vie,  1878. 

evidence,  there  was  no  proof  that  the  negligence  of  the- 
defendants'  was  the  cause  of  the  disaster. 

The  learned  Judge  ruled  that  there  was  evidence  on 
both  points  for  the  consideration  of  the  jury. 

Testimony  was  then  called  for  the  defence,  chiefly  for 
the  purpose  of  shewing  that  the  deceased  was  intoxicated 
on  the  night  he  fell  into  the  dicth.  Evidence  in  reply  was 
also  given. 

The  learned  Judge  then  left  the  whole  case  to  the  jury. 
He  asked  them  if,  upon  the  evidence,  they  were  satisfied 
the  deceased,  while  passing  along  the  highway,  fell  into 
the  gully  and  was  killed.  He  directed  them  that  the  cor- 
poration were  bound  to  keep  their  highways  in  repair.  He 
asked  the  jury  to  say  whether,  in  their  opinion,  the  road 
at  the  time  of  the  accident  was  in  a  reasonable  state  of 
repair.  He  told  the  jury  that  the  whole  66  feet  width  of 
road  belonged  to  the  public,  and  that  they  were  entitled  to 
have  the  whole  of  it  in  a  reasonable  state  of  repair  if  the 
whole  were  required.  He  described  the  size  and  situation  of 
the  guUey  as  it  appeared  according  to  the  evidence,  and  in 
the  course  of  his  remarks  said  :  "If  the  corporation  were 
indicted  for  having  the  road  in  that  position,  there  can  be 
no  doubt  that  a  jury  would  be  directed  to  find  them  guilty 
of  having  the  road  out  of  repair.  Where  a  ditch  becomes 
such  a  deep  and  dangerous  place  as  this,  the  corporation  are 
bound  to  put  a  guard  on  it,  otherwise,  as  a  matter  of  law, 
they  are  guilty  of  negligence  in  not  guarding  it."  But  he 
also  told  the  jury  that  the  question  of  repair  or  non-repair, 
notwithstanding  any  expression  of  his  opinion,  was  a  matter 
entirely  for  their  consideration.  In  the  event  of  their  find- 
ing negligence  on  the  part  of  the  defendants,  he  directed 
them  to  find  a  verdict  for  the  plaintifi",  unless  satisfied 
upon  the  evidence  that  the  deceased,  by  his  carelessness 
and  negligence,  caused  or  contributed  to  his  own  death. 

The  learned  Judge  then  reviewed  the  evidence  bearing 
on  the  question  of  contributory  negligence,  and  in  con- 
clusion said,  Whether  he  was  drunk  or  sober,  if  he  waS' 
driving  carelessly  or  negligently,  and  was  the  cause  of  his  ■ 
own  death,  then  you  will  find  a  verdict  for  the  defendants." ' 
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Counsel  for  the  defendants  objected  to  the  charge  on 
several  grounds. 

The  jury  found  a  verdict  for  the  plaintiff*  for  $2,500^ 
distributed  as  follows:  $1,000  to  herself,  and  the  remainder 
to  her  three  children,  in  sums  of  $300,  $450,  and  $750. 

Ferguson,  Q.  C,  23rd  May,  1871,  obtained  a  rule  calling 
on  the  plaintiff"  to  show  cause  why  the  verdict  for  her 
obtained  in  this  cause  should  not  be  set  aside  and  a  non- 
suit entered  instead  thereof,  or  a  new  trial  had  between  the 
parties,  pursuant  to  leave  reserved,  and  the  Common  Law 
Procedure  Act,  on  the  grounds  : 

1.  That  there  was  not  any  evidence  that  the  road  or 
highway,  at  the  place  in  question,  was  not  in  repair,  the 
evidence,  on  the  contrary,  shewing  that  it  was  in  good 
repair,  the  ditch,  trench,  or  excavation  mentioned  in  the 
declaration,  not  being  or  constituting  a  want  of  repair  of 
the  said  highway  within  the  meaning  of  the  statute  oblig- 
ing the  defendants  to  keep  the  highway  in  repair. 

2.  That  there  w^as  not  any  evidence  to  go  to  the  jury  that 
what  was  complained  of  as  a  want  of  repair  of  the  said 
highway  was  the  cause  of  the  injury  sustained  and  griev- 
ance complained  of. 

3.  That  there  was  ample  evidence  showing  that  the  said 
grievance  was  occasioned  by  the  negligence  of  the  said 
James  Lucas,  'deceased,  or  that  he  was  guilty  of  contri- 
butory negligence,  but  for  which  the  accident  would  not 
have  occurred. 

4.  That  the  said  verdict  was  contrary  to  law  and 
evidence  in  this,  that  the  evidence  failed  to  shew  negli- 
gence on  the  part  of  the  defendants,  or  that  the  alleged 
non-repair  of  the  road  was  the  cause  of  the  injury  com- 
plained of,  and  did  shew  that  there  was  negligence  on  the 
part  of  the  said  James  Lucas,  deceased,  but  for  which  the 
accident  would  not  have  happened. 

And  for  misdirection  of  the  learned  Judge  who  tried 
the  cause,  in  telling  the  jury  that  the  defendants  were 
liable  to  be  indicted,  and  were  responsible  in  damages  for 
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having  the  said  ditch,  trench  or  excavation,  in  the  place 
where  it  was,  and  as  it  was  shewn  to  be.  » 
^  And  for  want  of  direction  by  the  learned  Judge. 

(1.)  In  not  telling  the  jury  that  having  the  said  ditch, 
trench  or  excavation  where  it  was,  in  the  condition  in  which 
it  was  shewn  to  be,  was  not  a  want  of  repair  of  the  said 
road  or  highway,  within  the  meaning  of  the  statute. 

(2.)  In  not  telling  the  jury  that  there  was  no  evidence 
to  shew  how  or  from  what  cause  the  accident  complained 
of  occurred,  and  that  this  being  so,  the  plaintiff  could  not 
recover. 

F.  Osier,  7th  June,  1878,  shewed  cause.  The  direction 
to  the  jury  was  right.  Toms  v.  Whitby,  37  U.  C.  R.  100  ; 
K  S.  0.,  ch.  104,  sec.  491.  The  mere  fact  of  accident  is  not 
evidence  of  negligence :  Shearman  &  Redfield  on  Negligence, 
3rd  ed.,  sees.  9, 13  ;  Williams  v.  Great  Western  Railway  Co., 
L.  R  9  Ex.  157 ;  Wharton  on  Negligence,  sec.  421. 

As  to  contributory  negligence,  the  jury  found  there  was 
none.  Hutton  v.  Windsor,  34  U.  C.  R.  487,  is  distinguishable. 

Eohinson,  Q.  C,  and  Ferguson,  Q.C.,  contra.  The  circum- 
stances of  the  municipality  must  be  taken  into  consideration. 
There  was  no  evidence  of  negligence,  there  being  thirty-two 
feet  of  good  road.  But  if  there  were,  did  it  cause  the  acci- 
dent ?  Giles  V.  Great  Western  R  Co.,  36  U.  C.  R  360  ; 
Singleton  v.  Eastern  Counties  R.  W.  Co.,  7  C.  B.  N.  S.  287. 
This  may  be  described  as  the  case  of  an  unexplained 
accident. 

Then,  as  to  contributory  negligence,  the  evidence  shews 
the  direction  of  the  carriage  wheel,  and  the  intoxication  of 
deceased.  The  observations  by  the  learned  Judge  were 
unwarranted,  laying  down  the  law  hopelessly,  as  he  did, 
ao"ainst  the  defendants,  and  statinsf  that  as  a  matter  of  law 
defendants  were  guilty. 

He  referred  to  Blachnore  v.  Toronto  Street  R.  W.  Co., 
38  U.  C.  R.  172  ;  Dougherty  v.  Williams,  32  U.  C.  R.  215  ; 
White  V.  Crawford,  2  C.  P.  352.  They  commented  on  the 
evidence  as  to  the  intoxication  of  deceased,  and  cited 
McGunigal  v.  Grand  Trunk  R.  W.  Co.,  33  U.  C.  R.  194. 
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June  29,  1878,  Harrison,  C.  J— The  duty  of  a  Munici- 
pal Corporation  is  to  keep  its  highways  in  repair,  and  neg- 
lect of  this  duty  subjects  the  corporation  to  an  action  for 
damages  at  the  suit  of  any  person  suffering  by  reason  of 
the  neglect :  R.  S.  0.,  ch.  174,  sec.  491. 

The  question  whether  a  highway  is  in  repair  or  not,  at 
the  time  of  the  occurrence  of  the  grievance  complained  of, 
is  a  question  of  fact. 

In  the  determination  of  this  question  it  is  necessary  to 
take  into  account  the  character  of  its  roads,  the  care 
usually  exercised  by  municipalities  in  reference  to  such 
roads,  the  season  of  the  year,  the  nature  and  the  extent  of 
the  travel,  the  place  of  the  accident,  and  the  manner  and 
nature  of  the  accident. 

When  a  highway  is  in  such  a  state,  from  any  cause, 
whether  of  nature  or  man,  that  it  cannot  be  safely  or  con- 
veniently used  by  the  travelling  public,  it  may  be  properly 
said  to  be  out  of  repair. 

Whether  the  defect  be  an  excavation  caused  by  nature 
or  man,  or  an  addition  making  an  obstruction  caused  by 
nature  or  man,  it  may  be  equally  unsafe  and  equally  incon- 
venient to  the  public  to  use  the  highway. 

The  foregoing  is  in  effect  the  language  already  used  by 
this  Court  in  Castor  v.  Uxhridge,  39  U.  C.  R.  122. 

In  the  case  of  an  ordinary  highway  in  England,  although 
it  may  be  of  varying  and  unequal  width,  running  between 
fences  on  each  side,  the  right  of  passage  or  way  primd 
facie  extends  to  the  whole  space  between  the  fences,  and 
the  public  are  entitled  to  the  entire  of  it,  as  the  highway, 
and  are  not  confined  to  the  parts  which  may  be  metalled 
or  kept  in  repair  for  the  more  convenient  use  of  carriages 
or  foot  passengers.  See  per  Martin  B.,  in  Regina  v.  The 
United  Kingdom  Electric  Telegraph  Co.,  3  F.  &  F.  74,  75. 

The  authorities  referred  to  at  p.  402  of  the  third  edition 
of  the  Municipal  Manual,  shew  that  the  obligation  to  keep 
highways  in  repair  in  the  United  States,  is  confined  to  the 
via  trita  or  travelled  way. 

It  would  not  be  reasonable  in  this  country  to  expect 
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municipal  corporations  to  keep  the  sides  of  the  highway  in. 
the  same  state  of  repair  as  the  travelled  way ;  but  it  is- 
necessary  to  hold  that  municipal  corporations  are  not  en- 
tirely free  from  the  burden  of  keeping  the  whole  highway 
in  a  reasonable  state  of  repair,  looking  at  its  situation,  use^ 
and  other  attendant  circumstances. 

The  existence  of  pits,  precipices,  and  deep  water,  either 
within  the  boundaries  of  the  highway,  or  adjoining  thereto^ 
may,  in  some  cases,be  so  dangerous  to  the  use  of  the  high- 
way by  travellers,  as  to  amount  to  non-repair  within  the 
meaning  of  the  statute. 

The  Legislature,  which  has  imposed  on  municipal  cor- 
porations the  burden,  at  the  risk  of  an  action  for  damages^ 
of  keeping  their  highways  in  repair,  has  also  empowered 
the  corporations  to  pass  by-laws  for  making  regulations  as 
to  pits,  precipices,  deep  water,  and  other  places  dangerous- 
to  travellers,  (sub-sec.  3  of  sec.  509  of  R.  S.  0.,  cap.  174.) 

This  is  important,  as  manifesting,  on  the  part  of  the 
Legislature,  some  idea  of  what  things  may  be  looked  upon 
as  dangerous  to  travel  in  the  use  of  highways,  and  so,  in. 
effect,  non-repair  within  the  Municipal  Act. 

This  enactment  was,  in  Toms  et  ux.  v.  Whitby,  85  U.  C, 
K.  210,  looked  upon  as  a  special  ground  of  obligation  and 
responsibility  upon  the  municipal  corporations. 

In  that  case,  Mr.  Justice  Wilson,  at  p.  208,  said,  "  It  is 
reasonable  the  public  should  be  protected  from  all  danger 
on  the  highways,  if  possible,  by  due  repairs,  or  by  other 
proper  means ;  but,  at  any  rate,  from  all  danger  which  is 
very  great,  or  which  may  happen  to  persons  using  ordinary 
care  on  the  highway,  or  which  can  be  provided  for  at  a 
reasonably  small  expense." 

The  same  learned  Judge,  at  p.  209,  said,  "I  am  of 
opinion  that  if  a  guard  or  fence  were  necessary  to  make 
this  road  or  bridge  safe  for  the  public  use,  that  it  was  the 
duty  of  the  defendants  to  furnish  such  protection,  and  if 
they  did  not  do  it,  and  damage  has  resulted  therefrom, 
that  they  are  liable  civilly  in  an  action  for  the  injury 
sustained." 
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Kichards,  C.  J.,  at  p.  225  of  the  same  case,  said,  "  The 
ground  on  which  I  think  the  defendants  are  liable  is,  that 
the  bridge  and  railing  were  not  in  such  a  state  as  might 
be  reasonably  expected  and  the  public  had  a  right  to  de- 
mand, considering  the  circumstances  of  the  defendants  and 
the  nature  of  the  highway." 

This  decision  was  afterwards  affirmed  by  the  Court  of 
Appeal.  The  decision  of  the  Court  of  Appeal  is  reported 
in  37  U.  C.  K  p.  100. 

The  late  lamented,  learned,  and  distinguished  Chief 
Justice  of  that  Court  said,  p.  104,  "  I  am  of  opinion  that, 
under  our  Municipal  Act  of  1866,  which  was  the  law  in 
force  when  the  accident  occurred  which  was  the  subject  of 
this  action,  the  defendants  were  subject  to  the  obligation 
of  paving,  grading,  and  keeping  in  a  reasonable  state  of 
repair  that  part  of  the  highway  where  the  plaintiff  Eliza- 
beth Toms  was  so  severely  injured  as  has  been  proved." 

The  law,  as  expounded  in  this  case,  in  our  opinion,  es- 
tablishes that  there  was  evidence  of  non-repair  of  the  road 
in  question,  within  the  meaning  of  the  present  Municipal 
Act,  for  the  consideration  of  the  jury,  and  the  effect  to  be 
given  to  that  evidence  ought  not  to  be  lessened  by  reason 
of  the  fact  that  the  ditch  was  originally  constructed  by 
the  defendants  themselves,  and  has  been,  from  year  to  year 
since,  allowed  to  expand  until  it  has  eaten  away  half  of  the 
highway,  and  still  is  left  without  fencing,  railing,  or  other 
suitable  and  cheap  protection. 

If  there  was  evidence  that  the  negligence  of  the  defen- 
dants was  the  cause  of  the  accident,  and  no  misdirection  on 
the  part  of  the  learned  Judge  who  tried  the  cause,  the  ver- 
dict for  the  plaintiff  ought  not  to  be  disturbed. 

In  order  to  subject  defendants  to  damages,  it  is  undoubt- 
edly necessary  to  shew  not  only  circumstances  from  which 
it  may  be  inferred  that  there  were  precautions  which  the 
defendants  might  and  ought  to  have  taken,  but  that  the 
death  was  the  result  of  the  neglect  to  take  these  precau- 
tions. 

The  objection  is,  that  there  was  not  any  evidence  to  go 
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to  the  jury  that  what  was  complained  of  as  a  want  of 
repair  of  the  highway  was  the  cause  of  the  injury  sustained. 

There  are  cases  of  negligence  in  which  the  very  nature 
of  the  accident  may  of  itself,  and  through  the  presumption 
which  it  carries,  supply  the  requisite  proof — Wharton  on 
Negligence,  sec.  421 — and  the  question  is,  whether  this  is 
not  one  of  them. 

No  one  saw  the  deceased  drive  into  the  ditch ;  but  may 
it  not  be  fairly  inferred  from  its  situation,  and  his  situa- 
tion when  found,  taken  in  connection  with  the  surround- 
ing facts,  that  the  existence  of  the  ditch  was  the  cause  of 
the  death  ?    If  yea,  the  verdict  ought  not  to  be  disturbed. 

In  Czech  et  al  v.  The  General  Steam  Navigation  Co.,  L.  R. 
3  C.  P.  14,  it  appeared  that  goods  were  shipped  on  board 
a  steamer  under  a  bill  of  lading,  which  contained  an  ex- 
ception from  liability,  for  "  breakage,  leakage,  or  damage." 
The  goods  were  found  at  the  end  of  the  voyage  to  be 
injured  by  oil.  It  was  proved  that  there  was  no  oil  in  the 
cargo,  but  it  appeared  that  there  y^qtq  two  donkey  engines 
on  deck,  near  the  place  where  the  goods  were  stowed,  in 
lubricating  which  oil  was  used ;  and,  although  there  was 
no  direct  evidence  of  how  the  injury  to  the  goods  occurred, 
it  was  held  that,  on  the  facts,  a  jury  was  fairly  justified  in 
finding  negligence. 

Bovill,  C.  J.,  at  p.  18,  said,  "  The  evidence  in  every  case 
must  vary  according  to  its  peculiar  circumstances ;  but  if 
the  goods  are  damaged,  and  no  reasonable  explanation  can 
be  given,  except  the  negligence  of  the  defendants,  a  jury 
are  justified  in  finding  that  such  negligence  is  proved." 

The  case  of  Singleton  v.  The  Eastern  Counties  R. 
Co.,  7  C.  B.  N.  S.  287,  relied  upon  by  the  defendants  in 
support  of  their  contention,  is  distinguishable  from  the 
case  before  us. 

It  was  an  action  against  the  Eastern  Counties  Railway  Co. 
for  negligence.  The  plaintifi*,  a  child,  three  and  a  half 
years  o  Id,  in  some  manner  strayed  upon  the  line  of  rail- 
way, and  had  his  leg  cut  ofi*  by  a  passing  train.  There  was 
no  evidence  to  show  how  the  child  got  to  the  place  where 
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he  was,  but  it  was  supposed  that  he  got  through  a  fence  at 
the  place  where  the  rail  crossed.  A  nonsuit  was  asked 
and  obtained,  on  the  ground  that  there  was  no  evidence 
of  negligence  shown  on  the  part  of  the  defendants,  and 
contributory  negligence  on  the  part  of  the  plaintiff. 

Erie,  C.  J.,  in  delivering  judgment,  said,  "  The  plaintiff 
was  wrongfully  upon  the  railway,  and  without  saying 
anything  to  detract  from  the  authority  of  the  cases  cited, 
I  must  confess  being  wholly  unable  to  discover  any  evidence 
of  negligence  on  the  part  of  the  servants  of  the  company." 

Williams,  J.,  said,  "I  also  think  there  was  no  negligence 
on  the  part  of  the  company :  there  was  nothing  to  shew  how 
the  child  got  on  the  railway.  All  was  mere  conjecture  and 
surmise." 

If  it  had  appeared  that  there  was  neglect  in  the  running 
of  the  train,  and  that  the  child  was  lawfully  on  the  railway, 
we  would  infer  that  the  decision  would  have  been  difierent ; 
and  this  supposition  is  strengthened  by  a  reference  to  the 
more  recent  case  of  WUliams  v.  The  Great  Western  R. 
Co.,  L.  R  9  Ex.  157. 

The  defendants'  line  of  railway  crossed  a  public  footpath 
on  the  level,  but  the  defendants,  neglecting  the  provisions 
of  statute  8  &  9  Vic.  ch.  20,  sec.  61,  had  not  erected  any 
gate  or  stile  for  the  protection  of  the  travelling  public. 
The  plaintiff,  a  child  of  four  and  a  half  years  old,  having 
been  sent  on  an  errand,  was  shortly  afterwards  found  lying 
on  the  level  crossing,  a  foot  having  been  cut  off  by  a  pass- 
ing train.  There  was  no  evidence  to  shew  how  the  child 
had  come  there,  beyond  the  fact  that  he  had  been  sent  on 
an  errand  a  few  minutes  before  from  the  cottao-e  where  he 
lived,  which  lay  by  the  roadside,  about  300  yards  distant 
from  the  railway.  Notwithstanding,  it  was  held  that  there 
was  evidence  to  go  to  the  jury  that  the  accident  was 
occasioned  by  the  negligence  of  the  defendants. 

Kelly,  C.  B.,  said,  at  page  160 :  "  It  is  true  these  are 
only  ^possibilities  ;  but  being  such,  and  negligence  being- 
established,  the  question  is,  whether,  considering  the  short 
time  which  had  elapsed  since  the  child  left  home,  and  all 
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the  other  circumstances  of  the  case,  a  jury  may  not  have 
been  very  well  satisfied  that  one  or  the  other  of  those 
possibilities  would  have  happened,  and  that  if  this  stile  had 
been  there  this  accident  would  not  have  occurred." 

Amphlett,  B.,  said,  at  p.  162,  "The  child  being  law- 
fully on  the  footway,  and  the  defendants  being  .  guilty  of 
a  breach  of  duty,  the  only  question  is,  whether  there  is 
reasonable  ground  for  connecting  this  breach  of  duty  with 
the  accident.  It  is  not  necessary  to  decide  this  as  a  jury : 
it  is  enough  to  say  that  I  think  it  was  clearly  a  case  which 
ought  to  be  submitted  to  a  jury." 

This  reasoning  appears  to  us  to  be  strongly  in  favour 
of  holding  that  there  was  evidence  here  for  the  considera- 
tion of  the  jury.  For  the  purpose  of  deciding  this  question, 
it  must  be  assumed  that  there  was  a  breach  of  duty  on  the 
part  of  the  defendants.  There  being  that  breach  of  duty, 
and  the  plaintiff  having  been  lawfully  using  the  highway, 
it  may,  we  think,  be  fairly  inferred  by  a  jury  that  but  for 
such  breach  of  duty  the  accident  would  not  have  happened ; 
in  other  words,  that  the  accident  was  the  result  of  the  breach 
of  duty. 

■Indeed,  looking  at  the  situation  of  the  deceased  when 
found,  and  of  his  waggon  and  horses,  and  of  the  tracks  of 
wheels  leading  to  the  edge  of  the  ditch,  it  is  more  natural 
to  infer  that  the  ditch  was  the  cause  of  his  death,  than  that 
there  was  any  other  cause. 

The  case  of  Giles  v.  Great  'Western  R  W.  Co.,  86  U.  C.K 
860,  referred  to  by  the  defendants,  was  a  very  peculiar  case, 
and  also  very  different  in  its  facts  from  the  one  now  before 
us. 

The  deceased  was  a  passenger  on  the  defendants'  railway 
for  White's  Station,  on  the  London  and  Port  Stanley  Rail- 
way, and  was,  as  the  conductor  said,  pretty  drunk  when 
he  got  on  the  train.  He  went  out  of  the  car  door  at  that 
station,  and  next  morning  was  found  about  100  yards 
beyond  the  station,  four  feet  from  the  rail,  with  his  legs  cut 
through  at  the  knee  joints  and  his  left  foot  crushed,  of 
which  injuries  he  afterwards  died.     There  was  contra- 
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'dictory  evidence  as  to  whether  the  train  stopped  long 
enough  at  the  station  to  enable  passengers  to  alight.  There 
was  no  further  evidence  of  the  manner  in  which  the 
deceased  met  his  death.  The  jury  found  a  verdict  for  the 
plaintiff.  On  a  motion  to  enter  a  nonsuit,  Wilson,  J.,  con- 
' eluded  his  judgment  by  saying,  at  p.  371,  "  The  case  is  one  of 
so  uncertain  and  unsatisfactory  a  nature  that  I  do  not  see  in 
what  way  the  defendants  can  be  charged  with  negligence 
in  causing  the  death  of  the  unfortunate  deceased." 
Morrison,  J.,  concurred ;  but  Richards,  C.  J.,  without  dis- 
vsenting,  was  inclined  to  think,  on  the  authority  of  Williams 
V.  The  Great  Western  R.  W.  Co.,  L.  R.  9  Ex.  157,  that  the 
fact  that  the  deceased  was  taken  on  the  train  while 
intoxicated,  with  the  knowledge  of  the  conductor,  and  the 
very  short  stoppage  at  the  station,  afforded  some  evidence 
to  go  to  the  jury  of  the  negligence  of  the  defendants. 

It  is  unnecessary  for  the  decision  of  this  case  to  overrule 
that  case ;  but  I  may  say,  without  intending  any  disre- 
spect to  the  experienced  and  able  Judges  who  formed  the 
majority  of  the  Court,  that  I  thought  at  the  time,  and 
still  think,  the  Chief  Justice  was  right,  and  the  majority  of 
the  Court  wrong.  I,  at  the  time,  being  counsel  for  the 
plaintiff,  confidently  recommended  an  appeal  of  the  case, 
but  unfortunately  the  family  of  the  deceased  had,  as  I  was 
told,  been  reduced  to  poverty  by  the  death,  and  were  not 
in  a  position  to  give  the  necessary  bond,  and  were  obliged 
to  acquiesce  in  a  decision  which  I  felt  was  not  only  opposed 
to  Williams  v.  Great  Western  E.  W.  Co.,  L.  R.  9  Ex.  157, 
on  which  I  strongly  relied,  but  to  the  presumption  fairly 
.  arising  on  the  evidence. 

The  present  case  however  differs  from  that  case.  There, 
assuming  negligence  on  the  part  of  the  defendants,  there 
may  have  been  a  possibility,  looking  at  the  position  of  the 
body  when  found,  that  the  death  arose  otherwise  than  from 
the  negligence  of  the  defendants  ;  but  here,  looking  at  the 
position  of  the  body  in  the  bottom  of  the  ditch,  and  the 
other  circumstances,  there  is  not  only  a  possibility,  but  a 
;;strong  probability  that  the  ditch,  and  nothing  but  the 
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ditch,  was  the  cause  of  the  death;  and  the  "only  question, 
springing  from  it  is,  whether  the  deceased  had,  by  his  own 
want  of  care,  directly  contributed  to  his  death. 

The  latter  was  a  question  for  the  jury  on  evidence 
which  was  contradictory.  The  jury  having  had  the 
distinct  question  submitted  to  them,  have  answered  it  in 
favour  of  the  plaintiff.  Having  carefully  read  the  evidence 
and  listened  to  the  argument,  I  cannot  say  that  the  evidence 
so  preponderates  against  the  verdict  that  we  should  on  this 
ground  set  it  aside. 

It  would  not  have  been  any  surprise  to  the  learned 
Judge  who  tried  the  cause,  if  the  jury  on  this  ground  had 
rendered  their  verdict  for  the  defendants.  If  they  had 
done  so,  I  would  not  have  interfered  with  the  verdict  for  the 
defendants,  and  for  the  same  reason  that  I  now  think  I 
should  not  interfere  with  the  verdict  for  the  plaintiff. 

The  evidence  was  such  that  the  jury  might  find  either- 
verdict  without  being  open  to  the  imputation  of  having 
rendered  a  verdict  against  evidence.  The  evidence  in  Mc- 
Gunigal  v.  The  Grand  Trunk  R  W.  Co.,  33  U.  C.  R.  194,. 
was  all  one  way,  and  the  learned  Judge  being  dissatisfied, 
with  the  verdict,  it  was  set  aside.  In  this  case  the  evi- 
dence is  conflicting,  and  the  learned  Judge  not  dissatisfied 
with  the  verdict. 

This  disposes  of  all  the  grounds  for  a  new  trial  assigned 
in  the  rule,  with  the  exception  of  those  alleged  as  grounds* 
of  misdirection  and  non-direction. 

It  is  not  everything  which  is  said  by  a  Judge  to  a  jury 
which  is  to  be  held  the  subject  of  misdirection,  nor  is  it 
every  misdirection  which  is  to  be  held  a  ground  for  a  new 
trial. 

Whatever  mistake  may  be  made  by  a  Judge  in  misdirect- 
ing a  jury  in  point  of  law,  unless  it  immediately  applies  to- 
the  subject  matter,  and  goes  directly  to  the  point  which 
the  jury  has  to  determine,  limiting  and  directing  their 
verdict  in  point  of  fact,  is  wholly  unimportant  with  refer- 
ence to  the  right  of  a  suitor  to  a  new  trial :  Per  Pollock,, 
C.  B.,  in  Norhiiry  v.  Kitchen,  7  L.  T.  N.  S.  685. 
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It  is  no  ground  for  a  new  trial  that  the  Judge  has  ex- 
pressed an  opinion  to  the  jury  on  a  question  of  fact, 
provided  he  did  not  withdraw  the  consideration  of  the 
question  from  them,  even  although  the  opinion  expressed 
was  incorrect:  Taylor  v.  Ashton,  11  M.  &  W.  417;  Doe 
Fareiveather  v.  Nevers,  3  Pug.  N.  K  614. 

Where  a  new  trial  is  moved  on  the  ground  of  misdirec- 
tion in  point  of  law,  if  the  Court  see  that  justice  has  been 
done  between  the  parties,  they  will  not  set  aside  the 
verdict:  Fdmondson  v.  Macnell,  2  T.  E.  4;  Connell  et  al. 
V.  Cheney,  1  U.  C.  E.  807. 

It  is  not  the  practice,  as  sometimes  assumed  at  the  bar, 
to  grant  a  new  trial  de  jure,  in  all  cases  of  misdirection, 
because  a  bill  of  exceptions  might  have  been  tendered,  for 
when  the  Court  can  see  clearly  that  real  and  substantial 
justice  has  been  done,  or  may  be  done,  without  a  new  trial, 
the  rule  has  been  refused  :  See  per  Tindal,  C. J.,  in  Moore 
V.  Tuchwell,  1  C.  B.  609. 

A  new  trial  is  not  now  granted  on  the  ground  of  mis- 
direction, unless  in  the  opinion  of  the  Court,  in  which  the 
application  is  made,  some  substantial  wrong  or  miscarriage 
•  has  been  thereby  occasioned  in  the  trial  of  the  action :  E. 
S.  O.,  cap.  50,  sec.  289. 

In  Taylor  on  Evidence,  7  ed.  37,  "It  maybe  well,"  it  is  said,. 
"  doubted  whether  in  the  great  majority  of  instances  it 
would  not  promote  the  real  ends  of  justice  if  the  Judge 
were  temperately  to  state  what  opinion  he  had  formed 
respecting  the  merits  of  the  case,  and  the  mode  by  which 
he  had  arrived  at  his  conclusions.  The  jury  would  still 
have  the  undisputed  power  of  deciding  the  question  as 
they  thought  fit,  but  they  would  have  the  advantage  of 
being  advised  by  a  man  no  more  liable  than  themselves  to 
prejudice  or  partiality,  whose  long  experience  in  Courts  of" 
Justice  must  of  necessity  have  rendered  him  far  more  com- 
petent than  they  can  be  to  unravel  the  tangled  threads 
of  conflicting  testimony.  The  too  common  mode  of  sum- 
ming up,  '  Gentlemen,  if  you  think  so  and  so,  you  will  find 
for  the  plaintiff,  if  you  think  otherwise  you  will  find  for 
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the  defendant ;  the  question  is  for  you,'  though  sanc- 
tioned by  the  practice  of  many  able  but  somewhat  lazy 
Judges,  and  though  possibly  in  accordance  with  the  strict 
theory  of  trial  by  jury,  is  but  little  calculated  to  promote 
the  attainment  of  truth,  and,  in  complicated  cases  before  a 
petty  jury,  is  almost  taiftamount,  if  not  to  a  direct  denial  of 
justice,  at  least  to  a  decision  of  the  issue  by  lot." 

This  section  has  been  quoted  with  approbation,  both  by 
Wilson,  J.,  in  Dougherty  v.  Williams,  82  U.  C.  R  216,  and 
by  Weldon,  J.,  in  Doe  Fairweather  v.  Nevers,  3  Pugs.  N. 
B.  620. 

In  the  former  case,  the  learned  Judge,  Wilson,  commented 
very  strongly,  and,  as  counsel  for  the  plaintiff  at  the  time,  I 
thought  too  strongly,  on  the  facts,  and  charged  very 
strongly,  and  I  thought  too  strongly,  against  my  client ; 
but  as  he  submitted  the  whole  case  to  the  jury,  the  full 
Court,  as  then  constituted,  afterwards  refused  to  grant  a 
new  trial. 

The  rule  appears  to  be,  that  a  Judge  may  fairly  analyse 
the  evidence,  present  the  questions  of  facts  resulting  from 
it,  and  express  his  own  opinion  of  its  weight,  leaving  the 
jury,  however,  at  full  and  active  liberty  to  decide  for  them-  • 
selves :  Delaney  v.  Robinson,  2  Wharton  507. 

Much  must,  in  every  case,  be  left  to  the  good  taste, 
sound  judgment  and  discretion  of  the  presiding  Judge. 

In  Commonwealth  v.  Magee,  reported  in  12  Cox  549,  it 
was  held  that  a  Judge  may,  where  the  evidence  is  clear 
and  uncontradicted,  and  the  character  of  the  witnesses  un- 
impeached  and  unshaken,  tell  the  jury,  even  in  a  criminal 
case,  that  it  is  their  duty  to  convict. 

The  Queen  v.  The  Port  Perry  and  Port  Whitby  R.  W, 
Co.,  38  U.  C,  K  431,  in  this  Court,  is  to  the  same  effect. 

If  the  charge  is  calculated  to  make  an  impression  on  the 
jury  prejudicial  to  a  party,  which  the  evidence  does  not 
entirely  warrant,  the  Court  may,  in  the  exercise  of  discre- 
tion, grant  a  new  trial.  See  Davidson  v.  Stanley,  2  M.  & 
G.  721;  Simpson  v.  Clayton,  2  Bing.  N.  C.  467;  White  v. 
Crawford,  2  C.  P.  352. 


LUCAS  V.  CORPORATION  OF  MOORE.  34^ 

The  misdirection  complained  of  here  is,  that  the  learned 
Judge  told  the  jury  that  the  defendants  were  liable  to  be 
indicted,  and  were  responsible  in  damages  for  having  the 
ditch  in  the  place  where  it  was,  and  as  it  was  shewn  to  be. 
The  learned  Judge,  according  to  the  very  full  report  of  his 
charge  made  by  the  short-hand  reporter,  does  appear  to 
have  made  this  observation;  but  it  must  be  taken,  we  con- 
sider, with  the  many  other  observations  which  he  made  to 
the  jury  in  the  course  of  the  same  charge.  Immediately 
after  making  it  he  told  the  jury  that  the  question  of  repair 
or  non-repair  was  a  matter  entirely  for  their  consideration^ 
regardless  of  his  opinion.  Nothing  whatever  was  with- 
drawn from  their  consideration.  Nothing  was  intended  by 
the  learned  Judge  to  have  been  withdrawn  from  their  con- 
sideration. The  observation,  when  taken  in  connection 
with  the  remainder  of  his  charge,  is  really  no  more  than  a 
strong  observation  on  the  evidence,  and  one  which,  I  am 
bound  to  say,  is  fully  warranted  by  the  evidence.  Th& 
verdict  ought  not  to  be  set  aside  on  this  ground. 

The  remainder  of  the  rule  asks  for  a  new  trial  on  the 
ground  of  non-direction. 

Non-direction  is  no  ground  for  a  new  trial,  unless  the 
verdict  appears  to  the  Court  to  be  contrary  to  the  evi- 
dence :  Ford  V.  Lacey,  30  L.  J.  Ex.  351 ;  Great  Western 
R  W.  Co.  V.  Braid,  8  L.  T.  N.  S.  31. 

The  non-direction  complained  of  is  upon  two  points  : 

1.  In  not  telling  the  jury  that  having  the  ditch  where 
it  was,  in  the  condition  in  which  it  was  shewn  to  be,  was 
not  a  want  of  repair  of  the  road  or  highway  within  the 
meaning  of  the  statute. 

2.  In  not  telling  the  jury  that  there  was  no  evidence  to 
shew  how  or  from  what  cause  the  accident  complained  of 
occurred,  and  that  this  being  so,  the  plaintiff  could  not 
recover. 

The  first  of  these  is  involved  in  the  first  ground  for  a- 
new  trial  on  the  evidence,  and  the  second  in  the  second 
ground  for  a  new  trial  on  the  evidence. 

We  have  expressed  our  opinion  that,  as  against  both  of 
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these  objections,  the  verdict  is  sustained  by  the  evidence, 
.and  this  disposes  of  the  two  alleged  grounds  of  non- 
direction. 

Armour,  J.,  concurred. 

Rule  discharged. 


O'Donohoe  v.  Wiley  et  al. 

Foreign  contract — Breach  out  of  jurisdiction. 

Defendants,  merchants  in  New  York,  telegraphed  to  the  plaintiff,  an  attorney 
practising  in  Toronto,  in  answer  to  a  telegram  from  him  offering  his  ser- 
vices, to  represent  thera  in  certain  insolvency  proceedings  pending  in  the 
latter  place.  Plaintiff  did  so,  and  upon  rendering  his  bill  for  services, 
which  he  did  by  letter,  addressed  to  defendants  at  New  York,  defendants, 
by  letter  from  New  York,  addressed  to  plaintiff  at  Toronto,  refused 
payment.  Held,  that  the  plaintiff  could  not  recover,  as  both  contract  and 
breach  arose  out  of  the  jurisdiction. 

Held,  also,  following  Spittaly.  Jackson,  L.  R.  5  C.  P.  542,  that  the  words 
"  cause  of  action"  (Rev.  Stat.  0.,  ch.  20,  sec.  49),  do  not  mean  the  whole 
cause  of  action — i.e.,  breach  and  contract,  but  breach  alone. 

Action  on  the  common  counts  for  work  done  and  ma- 
terials provided  by  the  plaintiff  for  the  defendants,  at  their 
request. 

Pleas,  never  indebted,  and  payment. 
Issue  ; 

The  issues  were  tried  at  the  last  Assizes  for  the  County 
of  York,  before  Armour,  J.,  without  a  jury. 

The  plaintiff,  an  attorney,  residing  in  the  city  of  Toronto, 
sued  the  defendants,  who  were  foreigners,  residents  of  the 
city  of  New  York,  to  recover  $614.72,  being  the  amount 
of  a  bill  of  costs  in  respect  of  professional  services  rendered 
in  this  Province  by  the  plaintifi'  for  the  defendants. 
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The  defendants  were  served,  under  the  Common  Law 
Procedure  Act,  with  process  in  New  York. 

The  defendants,  on  the  1st  March,  1878,  obtained  a  sum- 
mons calling  on  the  plaintiff  to  shew  cause  why  the  writ 
of  summons  and  declaration  in  the  cause  should  not  be  set 
aside ;  but,  upon  the  written  undertaking  of  the  plaintiff 
to  prove  a  cause  of  action  which  had  arisen  within  the 
jurisdiction  of  the  Courts  the  summons  was  discharged. 

The  firm  of  O'Donohoe  &  Meek,  of  which  the  plaintiff 
at  the  time  was  a  member,  on  the  6th  March,  187C,  tele- 
graphed from  Toronto  to  the  defendants  in  New  York,  to 
know  if  they  might  act  for  the  defendants  in  the  matter  of 
the  estate  of  Bendelari,  an  insolvent,  of  whose  estate  the 
defendants  were  creditors. 

The  defendants,  on  the  same  day,  in  answer  telegraphed 
the  plaintiffs'  firm  to  represent  defendants  in  the  Bende- 
lari matter. 

On  the  same  day  the  defendants  wrote  the  attorneys 
that  they  had  not  intended  by  their  telegram  to  authorize 
them  to  make  any  compromise  or  settlement  of  their  claim, 
without  first  submitting  the  same  for  approval. 

On  the  8th  of  March,  1876,  the  attorneys  wrote  to  the 
defendants  that  they  meant  to  make  a  demand  of  the 
goods  sold  by  the  defendants  to  the  insolvent,  and  then 
still  in  the  custody  of  the  collector  of  customs,  on  the 
ground  that  there  was  the  right  of  stoppage  in  transitu. 

On  the  10th  of  March,  1876,  the  defendants  wrote  to  the 
attorneys  that  if  there  was  even  a  slight  question  as  to 
their  legal  right  to  recover  the  goods  still  in  bond,  they 
would  not  favour  making  the  effort. 

On  the  13th  of  March,  1876,  the  attorneys  wrote  the 
defendants  that  there  was  no  law  suit  involved :  that  it 
was  open  to  the  Minister  of  Customs,  on  looking  at  the 
grounds  of  the  demand,  to  order  the  delivery,  or  to  order 
an  interpleader,  and  that  the  latter  course  would  involve  a 
legal  proceeding  in  the  form  of  a  special  case  for  the 
opinion  of  the  Cou^jt  or  a  Judge. 

On  the  16th  of  March,  1876,  the  defendants  wrote  to 
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the  attorneys,  saying  that  the  course  proposed  met  with, 
their  approval,  and,  for  the  purpose  of  the  contemplated- 
proceedings,  enclosed  to  the  attorneys  their  statement  of 
account  against  the  estate  of  Bendelari. 

On  the  5th  April,  1876,  the  attorneys  mailed  to  the  de- 
fendants two  affidavits  of  claim  to  be  sworn  to  by  the 
defendants,  with  a  view  to  the  contemplated  proceedings.. 

On  the  12th  of  April,  1876,  by  letter  of  that  date,  the 
defendants  forwarded  the  two  affidavits  to  the  attorneys, 
making  certain  suggestions  as  to  opposing  the  application, 
of  Bendelari  for  a  discharge,  and  contesting  the  claim  of 
certain  other  creditors  against  the  insolvent  estate. 

On  the  19th  of  April,  1876,  the  attorneys  wrote  the 
defendants  acknowledging  the  receipt  of  the  letter  of  the- 
12th  of  April,  and  stating  their  approval  of  the  position 
assumed  by  the  defendants. 

On  the  20th  of  June,  1876,  the  defendants  wrote  to  the. 
attorneys  for  some  information  as  to  the  progress  that  was 
being  made  in  the  proceedings  taken  in  that  behalf. 

On  the  22nd  June,  1876,  the  attorneys  wrote  to  the  defen- 
dants in  reply  giving  full  information,  and  stating  that  the 
question  of  law  had  been  argued  by  the  plaintiff,  and  was 
standing  for  judgment. 

On  the  13th  of  September,  1876,  the  defendants  wrote  ^ 
to  the  attorneys  asking  for  information  about  some  un- 
decided questions  as  to  the  Bendelari  estate. 

On  the  15th  of  September,  1876,  the  attorneys  wrote 
to  the  defendants  giving  the  information  they  desired,  and. 
stating  that  the  suit  against  the  estate  for  the  goods  had 
not  yet  been  brought  to  termination  by  the  delivery  of  the 
judgment  of  the  Judges. 

On  the  26th  of  September,  1876,  the  attorneys  wrote  to^ 
the  defendants  that  judgment  had  that  day  been  delivered 
by  the  full  Court  in  favour  of  the  defendants,  that  is  to- 
say,  that  they  were  entitled  to  be  paid  in  full  for  the 
fifoods  in  bond,  and  not  delivered  to  Bendelari. 

On  the  14th  of  October,  1876,  the  attorneys  wrote  tO' 
the  defendants  that  two  out  of  three  of  the  inspectors  had. 
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decided  to  appeal  the  case  to  the  Court  of  Appeal  for 
Ontario,  and  stated  the  probabilities  as  to  the  result  of 
the  appeal,  if  made. 

On  the  5th  of  February,  1877,  the  defendants  wrote  to 
the  attorneys  for  information  as  to  the  result  of  the 
appeal,  if  any,  made  in  the  case. 

On  the  9th  of  February,  1877,  the  attorneys  wrote  to 
the  defendants  that  the  case  had  been  argued  in  the  Court 
of  Appeal  on  the  15th  of  December,  1876,  and  was  stand- 
ing for  judgment.. 

On  the  20th  of  March,  1877,  plaintiff  wrote  to  the  de- 
fendants, advising  them  of  the  retirement  of  Mr.  Meek 
from  the  firm,  and  at  the  same  time  informing  them  that 
the  Court  of  Appeal  had  reversed  the  decision  of  the  Courts 
of  Queen's  Bench  and  Common  Pleas  in  their  favour,  and 
that  he  had  ventured  to  appeal  from  the  decision  of  the 
Court  of  Appeal  to  that  of  the  last  resort,  the  Supreme 
Court  of  Canada. 

On  the  27th  March,  1877,  the  defendants  wrote  to  the 
plaintiff,  reminding  him  of  the  contents  of  their  letter  of 
the  10th  of  March,  1876,  to  the  effect  that  the  title  to 
the  goods  stopped  in  transitu  was  not  to  be  contested,  if 
there  was  even  a  slight  question  about  their  legal  right  to 
them,  and  allowed  him  to  decide  which  member  of  the 
firm  should  continue  the  case. 

On  the  5th  of  July,  1877,  the  plaintiff  wrote  to  defen- 
dants that  the  Supreme  Court  had  upheld  the  decision  of 
the  Court  of  Appeal. 

On  the  9th  of  July,  1877,  the  defendants  wrote  to  the 
plaintiff  to  furnish  O'Donohoe  &  Meek's  bill  of  costs. 

On  11th  of  July,  1877,  plaintiff  wrote  that  under  the 
circumstances  he  was  willing  to  accept  $400  in  full  of 
costs,  although  the  demand  was  much  larger. 

On  the  14th  of  July,  1877,  defendants  wrote  to  the 
plaintiffs  to  furnish  details  of  the  bill. 

On  the  16th  of  July,  1877,  plaintiff  wrote  to  defendants 
that  the  detailed  account  would  be  furnished  in  about 
two  weeks. 

45 — VOL.  XLIII  U.C.K. 
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On  the  81st  of  July,  1877,  the  plaintiff  by  letter  enclosed 
to  the  defendants  a  detailed  bill  amounting  to  $851.62  ; 
but  as  another  client  was  equally  interested  in  the  litiga- 
tion, $250  were  taken  off  the  bill  and  charged  to  him, 
leaving  a  balance  of  $601.62,  which,  owing  to  the  un- 
fortunate result  of  the  litigation,  the  plaintiff  still  expressed 
himself  willing  to  reduce  to  $400  in  settlement. 

On  the  9th  of  August,  1877,  the  defendants  wrote  to  the 
plaintiff*  declining  to  pay  the  amount  of  the  bill,  and 
asking  for  some  modification,  but  still  assuring  the  plaintiff 
that  they  did  not  expect  gratuitous  legal  services. 

On  the  14th  of  August,  1877,  the  plaintiff  wrote  to  the 
defendants,  expressing  his  willingness,  if  the  defendants 
desired  it,  to  have  the  bill  taxed,  and  then  abandon  one 
fourth  of  the  amount  for  a  settlement. 

On  the  21st  August,  1877,  defendants  simply  wrote  de- 
clining to  pay  the  large  bill  of  costs  which  had  been 
rendered  to  them. 

The  plaintiff  commenced  this  action  on  the  25th  January, 
1878. 

No  objection  was  made  as  to  the  non-joinder  of  Mr. 
Meek,  as  a  plaintiff. 

The  learned  Judge  found  a  verdict  for  the  plaintiff  for 
■$614.72. 

22nd  May,  1878,  W,  A.  Foster,  obtained  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  nonsuit  entered,  on  the  ground  that  no 
cause  of  action  had  been  shewn  within  the  meaning  of 
sections  48,  49,  and  50,  of  the  Common  Law  Procedure 
Act,  as  required  to  be  shewn  by  the  undertaking  of  the 
plaintiff  on  which  the  defendants'  summons  to  set  aside 
the  writ  and  declaration  was  discharged. 

5th  June,  1878,  Ferguson,  Q.  C,  shewed  cause. 

The  cause  of  action  arose  here,  and  a  new  cause  arose 
day  by  day  by  the  request,  and  the  performance  of  the 
wrork :  Taylor  v.  Nidiolls,  L.  E.  1  C.  P.  D.  242.  The  first 
letter  of  the  plaintiff  was  not  a  contract,  but  a  mere  offer 
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hj  him  to  act  for  defendants,  and  the  reply  was  not  a  con- 
clusive contract. 

Foster,  contra.  Plaintiff  must  shew  a  contract  and 
breach,  or  a  breach,  in  Ontario  :  McOiverin  Y.James  et  at., 
83  U.  C.  R.  212;  E.  S.  0.,  p.  619;  Story's  Confl.  L. 
.•sec.  532.  The  contract  was  made  in  New  York:  Story,  on 
Promissory  Notes,  166,  note  1 ;  Arnott  v.  Redfern,  2  C.  &  P. 
88.  In  the  absence  of  agreement,  payment  is  to  be  made 
where  the  contract  is  entered  into.  The  place  of  payment 
is  a  matter  of  interpretation:  Westlake,  sees.  190,  208.  If 
there  was  an  ever  continuing  request,  the  implication  of 
the  promise  to  pay  was  in  New  York.  The  request  was 
from  New  York:  Chapman  v..  Robertson,  6  Paige  627. 
Where  no  place  is  mentioned,  the  place  of  payment  is  where 
the  contract  was  made:  Story's  on  Confl.  L.  sees.  293, 
297;  ]}^oxeoi  et  al  v.  Holmes  et  al,  24  C.  P.  541.  Plaintiff 
must  shew  a  complete  cause  of  action :  BorthvAcJc  v.  Walton, 
15  C.  B.  502.  There  is  no  distinction  between  an  attorney's 
contract  and  that  of  another.  Reference  was  also  made  to 
R.  S.  0.,  vol.  i„  p.  619,  sees.  48,  49,  50,  51. 

June  29,  1878.  Harrison,  C.  J.— The  English  C.  L.  P. 
Act,  15  &  16  Vic.  ch.  76,  in  section  18,  made  provision  for 
the  suing  in  England  of  British  subjects  residing  out  of  the 
jurisdiction  of  the  Courts ;  but  this  could  only  be  enforced 
upon  a  Court  or  a  Judge  being  satisfied  by  affidavit,  among 
other  things,  "  that  there  is  a  cause  of  action  ivhich  arose 
within  the  jurisdiction,  or  in  respect  of  the  breach  of  a 
contract  made  %uithin  the  jurisdiction." 

Section  19  of  the  same  Act  made  provision  for  the  suing 
of  persons  residing  out  of  the  jurisdiction  of  the  Court,  and 
not  being  British  subjects,  "  and,  by  leave  of  the  Court  or  a 
Judge,  upon  their  or  his  being  satisfied  by  affidavit  as 
aforesaid,  the  like  proceedings  may  be  had  and  taken 
thereupon." 

The  words  in  italics  have  caused  great  differences  of 
judicial  opinion  as  to  their  meaning.  Not  only  the  three 
Superior  Courts  of  common  law  in  England  differed  as  to 
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their  meaning,  but  sometimes  the  Judges  of  the  same  Court 
differed  as  among  themselves. 

These  words,  without  alteration  or  modification,  found 
then-  way  into  our  C.  L.  P.  Act  of  1856,  19  Vic.  ch.  43„ 
sees.  35,  36,  our  C.  L.  P.  Act  of  1859,  Consol.  Stat.  U.  C. 
cap.  22,  sees.  44,  45,  and  into  the  existing  C.  L.  P.  Act, 
Revised  Statutes  of  Ontario,  ch.  50,  sees.  49  and  50. 

In  endeavoring  to  give  a  correct  interpretation  to 
these  vexed  words,  it  is  better  not  to  rely  upon  cases, 
decided  under  the  English  County  Courts'  Acts.  See 
Newcomh  v.  Be  Boos,  2  E.  &  E.  271 ;  Gold  v.  Turner,  L.  R. 
10  C.  P.  149 ;  Taylor  v.  Nicholls,  1  C.  P.  Div.  242 ;  or  our 
own  Division  Courts  Act.  See  Noxen  v.  Holmes  et  al,  24 
C.  P.  541,  where  the  words  used,  although  somewhat  similar,, 
are  not  identical,  and  therefore  susceptible  of  a  different 
interpretation. 

Where  foreigners  are  attempted  to  be  made  amenable 
to  English  or  Canadian  law,  of  which  they  know  nothing, 
and  to  the  jurisdiction  of  the  Courts  of  a  country  in  which 
they  have  never  resided,  and  are  liable  to  be  served  in  their 
own  country  with  notice  that  English  or  Canadian  process, 
has  been  issued  requiring  them  to  enter  an  appearance,  be- 
fore the  Courts  allow  proceedings  to  be  taken  against 
them,  the  Court  ought  to  be  satisfied  that  the  Legislature 
intended  that  the  Statute  should  apply  to  the  particular  case:. 
See  per  Pollock,  C.  B.,  in  Sichel  v.  Borch,  2  H.  &  C.  954. 

Since  1866,  if  not  earlier,  in  England,  it  has  been 
usual,  on  plaintiff  giving  a  written  undertaking  to 
prove  that  a  cause  of  action  has  arisen  within  the  juris- 
diction of  the  Court  against  the  defendants,  to  discharge 
a  summons  to  set  aside  the  writ  and  declaration  on  the 
ground  that  the  cause  of  action  did  not  so  arise,  and  on 
breach  of  such  undertaking  to  enter  a  nonsuit.  See  Diamond 
V.  Sutton,  L.  R.  1  Ex.  130. 

This  was  the  procedure  adopted  in  the  present  case,  and 
we  are  now,  on  a  motion  for  a  nonsuit,  called  upon  to  de- 
cide whether  or  not  there  has  been  a  breach  of  the  plain- 
tiff's undertaking. 
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In  Fife  v.  Round,  G  W.  K.  282,  decided  in  1858,  the 
Court  of  Exchequer,  consisting  of  Pollock,  C.  B.,  Martin, 
B.,  and  Cresswell,  B.,  held  that  the  words,  "  cause  of 
action  arose,"  as  used  in  the  Act,  did  not  mean  the 
whole  cause  of  action,  but  were  satisfied  by  proof  of  the 
breach  within  the  jurisdiction  of  the  Court,  although  the 
contract  was  made  abroad. 

Mr.  Justice  Williams,  in  1862,  after  great  consideration, 
came  to  a  similar  conclusion.  See  Slade  v.  Noel,  4  F.  &  F. 
424,  427. 

But  the  Court  of  Exchequer,  in  1864,  consisting  of  Pollock, 
O.  B.,  Martin,  B.,  and  Piggott,  B.,  also  after  great  con- 
sideration, but  not  having  either  of  the  foregoing  cases 
cited  to  them,  and  apparently  acting  in  ignorance  of  them, 
came  to  a  different  conclusion,  and  held  that  unless  hoth  the 
contract  and  the  breach  were  proved  to  have  taken  place 
within  the  jurisdiction  of  the  Court,  the  section  was 
inapplicable. 

In  Horwood  v.  Wood  et  al,  17  C.  B.  N.  S.  749,  decided 
in  1864,  and  Chajprnan  v.  Cottrell,  3  H.  &;  C.  865,  decided 
in  1865,  the  Courts  held  that  both  the  contract  and  the 
breach  were  proved  to  have  taken  place  within  the  juris- 
diction of  the  Court,  so  that  they  are  no  aids  to  our  present 
enquiry. 

The  Court  of  Queen  s  Bench,  in  1868,  held  that  Sichel  v. 
BoTch,  2  H.  &  C.  954,  was  rightly  decided,  and  that  it  was 
not  enough  to  shew  a  contract  made  abroad  and  a  breach 
within  the  jurisdiction  of  the  Court:  Allhusen  v.  Mai- 
garego,  L.  K  3  Q.  'B.  340. 

But  in  1870  the  Court  of  Common  Pleas,  with  Fife 
V.  Round,  Sichel  v.  Borch,  and  Allhusen  v.  Malgarego, 
before  them,  deliberately  followed  Fife  v.  Round,  and, 
refusing  to  follow  Sichel  v.  Borch,  and  Allhusen  v.  Malga- 
rego,  held  that  it  was  enough  to  shew  a  breach  committed 
within  the  jurisdiction  of  the  Court:  Jackson  v.  Spittal, 
L.  R  5  C.  P.  542. 

The  Court  of  Exchequer,  in  1870,  again  had  the  trouble- 
some question  presented  for  their  consideration  in  Durham 
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V  Spence,  L.  R  6  Ex.  46.  The  defendant  made  a  promise 
of  marriage  to  the  plaintiff  while  both  parties  were  residing- 
abroad.  Both  afterwards  went  to  England.  The  defendant 
there  wrote  a  letter  to  the  plaintiff  renouncing  the  con- 
tract, and  afterwards  left  the  country.  The  plaintiff,  not- 
withstanding, caused  a  writ  to  be  served  upon  him.  The 
defendant  moved  to  set  aside  the  writ  on  the  ground 
that  there  was  no  cause  of  action  which  arose  within  the 
jurisdiction,  or  in  respect  of  the  breach  of  a  contract  made 
within  the  jurisdiction.  The  Court  then  consisted  of  Kelly, 
C.  B.,  Martin,  Piggott,  and  Cleasby,  B.  B.  The  majority  of 
the  Court  held  that  the  writ  was  rightly  issued.  The 
Chief  Baron  was  of  a  different  opinion. 

The  Court  of  Queen's  Bench,  in  1872,  in  a  very  similar 
case  to  the  last,  adhering  to  their  former  decision  in  AU- 
/lusen  V.  Malgerego,  L.  B.  3  Q.  B.  340,  held  that  the  section  is 
inapplicable  unless  both  the  contract  and  the  breach  be 
proved  to  have  taken  place  within  the  jurisdiction  of  the 
Court :  Cheny  v.  Thompson,  L.  E.  7  Q.  B.  573. 

The  plaintiff  and  the  defendant  in  that  case,  both  living 
in  Germany,  became  engaged  to  marry.  The  plaintiff  came 
to  England,  and  there  received  a  letter  written  and  posted 
by  the  defendant  in  Germany,  in  which  she  declined  to 
carry  out  the  engagement.  The  Court,  holding  that  the 
words  "  cause  of  action"  meant  the  whole  cause  of  action,, 
dissented  from  Jackson  v.  Spittal, 

It  is  only  right,  however,  to  mention  that  in  this  case 
the  Court  appeared  to  think  that  both  the  contract  and 
the  breach  were  abroad. 

None  of  the  English  cases  go  so  far  as  to  hold  that  mere 
performance  of  the  contract,  where  the  contract  and  breach 
are  both  abroad,  is  sufficient  to  give  the  Court  jurisdiction.. 

The  foregoing  was  the  state  of  the  authorities  in  Eng- 
land when  the  troublesome  question  for  the  first  time 
presented  itself  for  the  decision  of  this  Court  in  McGiverin 
V.  James,  33  U.  C.  R.  203,  decided  in  1873. 

The  Court,  then  consisting  of  Richards,  C.  J.,  Morrison,  J.,, 
and  Wilson,  J.,  held,  in  supposed  conformity  to  Cherry  v^ 
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Thompson  et  al.,  that  where  the  contract  was  made  in  this 
country,  and  the  breach  abroad,  the  writ  might  be  properly 
issued  in  this  country.  But  this  decision,  when  the  section 
is  closely  examined,  really  does  not  touch  the  point  which 
caused  so  much  controversy  in  England.  The  words  of 
the  section  are,  upon  being  satisfied  "^that  there  is  a  cause 
of  action  which  arose  in  Upper  Canada,  or  in  respect  of 
the  breach  of  a  contract  made  therein."  The  latter  alter- 
native of  the  section  has  uniformly  been  read  as  meaning 
that  where  the  contract  is  made  within  the  jurisdiction 
of  the  Court,  there  is  jurisdiction  regardless  of  the  place  of 
the  breach  made  ;  so  McGiverin  v.  James  comes  under  this 
alternative.  The  controversy  in  England  has  always  been 
as  to  the  meaning  of  the  words  used  in  the  first  alternative 
of  the  sentence,  "  cause  of  action  luhich  arose,''  fee,  as  to 
whether,  when  there  is  a  contract  abroad,  and  breach  only 
within  the  jurisdiction  of  the  Court,  there  is  jurisdiction 
over  the  person,  and  McGiverin  v.  James  is  no  actual 
decision  on  this  point  either  one  way  or  the  other. 

The  result  is  that,  so  far  as  the  Courts  in  this  Province 
are  concerned,  they  are  not  committed  either  to  one  side  or 
the  other  of  the  question,  which  in  England  has  been  dis- 
cussed with  so  much  ability  and  so  great  a  divergence  of 
judicial  opinion. 

In  1874,  in  consequence  of  the  great  conflict  of  decisions 
in  England,  the  impossibility  of  taking  the  question  to 
error,  and  the  great  desirability  of  establishing  a  uniform 
practice,  there  was  a  conference  of  all  the  Common  Law 
Judges  held,  and  Coleridge,  C.  J.,  announced,  "  that  the 
majority  of  the  Judges  were  in  favour  of  following  the 
decision  of  the  Court  of  Common  Pleas  in  Jachson  v. 
Spittal,  that  the  Judges  of  the  Court  of  Queen's  Bench, 
though  still  remaining  of  the  same  opiaion  as  before,  had, 
for  the  sake  of  conformity,  agreed  to  be  bound  by  the 
opinion  of  the  majority,  and  that,  consequently,  in  future 
all  the  Courts  would  act  upon  the  decision  in  Jackson  v. 
Spittair    See  Vaughan  v.  ^Yeldon,  L.  K.  10  C.  P.  47. 

The  general  belief  at  the  time  was,  that  the  Judges  of 


360         queen's  bench,  EASTER  term,  41  vie,  1878. 


the  Court  of  Queen's  Bench  were  unanimously  on  one  side 
of  the  question,  and  the  Judges  of  the  Court  of  Common 
Pleas  unanimously  on  the  other  side  of  the  question,  and 
the  Court  of  Exchequer  divided,  but  presenting  a  narrow 
majority  in  favour  of  the  decision  of  the  Common  Pleas. 

The  decision  of  Jackson  v.  Spittal,  L.  R.  5  C.  P.  542, 
appears  to  commend  itself  to  our  acceptance  rather  than 
the  decisions  opposed  to  it ;  but,  independently  of  this  con- 
sideration, we  think  it  better  to  follow  that  case,  as  being 
a  correct  exposition  of  the  law,  as  was  done  by  the  Judges, 
in  Vaughan  v.  Weldon,  L.  R  10  C.  P.  47. 

We,  therefore,  decide  that  the  words  used  in  our.  statute, 
"  Upon  the  Court  or  Judge  being  satisfied  that  there  is  a 
a  cause  of  action  which  arose  in  Upper  Canada,  or  in  re- 
spect of  the  breach  of  a  contract  made  therein,"  that  the 
words  "  cause  of  action  "  do  not  mean  the  whole  cause  of 
action,  i.  e.,  contract  and  breach,  but  the  breach  alone — in 
other  words,  the  act  or  default  on  the  part  of  the  defen- 
dant which  gives  the  plaintifi'  his  cause  of  complaint. 

It  is  now  necessary  for  us  to  decide  whether  the  present 
case  comes  under  either  branch  of  the  section  thus  inter- 
preted— a  breach  here  of  a  contract  made  abroad,  or  a 
breach  abroad  of  a  contract  made  here. 

The  plaintiff  is  suing  defendants  in  respect  of  an  exe- 
cuted contract.  Where  was  the  contract,  if  any,  made,  and 
where  was  it  broken  ?  The  answer  to  these  questions  will 
enable  us  to  determine  the  case. 

"  Where  the  parties  do  not  both  reside  in  the  place  where 
the  contract  is  made,  and  it  is  effected  by  means  of  agents 
or  clerks,  the  place  in  which  the  final  assent  is  given  by 
the  party  to  whom  the  proposition  is  made,  is  that  in  which 
the  contract  is  considered  to  have  been  made.  *  *  * 
Thus,  if  a  merchant  at  Genoa  by  letter,  or  by  his  agent, 
offer  his  goods  to  a  person  at  Venice  for  a  certain  price, 
and  the  latter  agrees  to  purchase  them  at  such  price,  the 
contract  or  sale  is  said  to  have  been  made  at  Venice.  *  *  * 
The  vendor  is,  by  means  of  his  clerk  or  agent,  deemed  to 
be  present  at  Venice,  and  the  sale  concluded  there.  If, 
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Tiowever,  the  merchant  at  Venice  had  refused  to  take  the 
goods  at  the  price  demanded  by  the  merchant  at  Genoa, 
but  had  made  an  offer  to  take  them  at  a  lower  price, 
and  the  merchant  at  Genoa  had  accepted  that  offer,  then 
the  contract  of  sale  would  be  deemed  to  have  been  con- 
cluded at  Genoa." 

This,  excluding  some  Latin  phrases,  is  the  law  as  laid 
down  in  3  Surge's  Colonial  Law,  752. 

It  was  adopted  and  practically  applied  by  this  Court  in 
McGiverin  v.  James  et  al,  33  U.  C.  R.  210.  In  that  case 
the  agent,  residing  at  Montreal,  of  the  defendants,  who  re- 
sided in  Liverpool,  telegraphed  and  wrote  to  the  plaintiffs 
,at  Hamilton,  soliciting  orders  for  boiler  plate  to  be  filled 
by  defendants,  specifying  the  quality  and  terms,  to  be  de- 
livered F.  0.  B.  at  Liverpool.  Plaintiff  wrote,  on  receipt, 
to  the  Montreal  agent,  enclosing  an  order  for  170  boiler 
plates,  to  which  the  agent  answered  next  day  that  the 
order  would  go  forward  by  the  next  mail ;  and  it  was 
held  that  the  letters  and  telegrams  constituted  a  contract 
made  in  Montreal,  where  the  plaintiffs  resided. 

Richards,  C.  J.,  said,  at  p.  211  :  "If  the  defendants  had 
€ome  in  their  own  proper  persons  to  Hamilton,  and  had 
there  agreed  in  writing  to  deliver  to  plaintiff  500  tons  of  bar 
iron,  F.  0.  B.,  at  Liverpool,  at  a  certain  price  per  ton,  and 
that  agreement  had  been  there  signed  by  the  plaintiff, 
there  can  be  no  doubt  that  contract  would  have  been  made 
in  the  Province  of  Ontario.  Then  what  difference  in  prin- 
•ciple  is  there  between  a  merchant  offering,  by  a  letter 
delivered  to  me  at  Hamilton  by  the  postmaster,  to  deliver 
to  me  the  same  quantity  of  iron  on  the  same  terms,  if  I 
would  deliver  my  acceptance  of  the  offer  to  the  postmaster 
at  Hamilton  within  a  reasonable  time,  and  so  did  deliver 
my  acceptance  of  the  offer  ?  As  far  as  I  am  concerned, 
the  offer  is  made  to  me  in  Hamilton,  and  I  accept  it  there. 
If  I  make  an  offer  which  he  accepts,  then  the  position  is 
changed,  and  I  in  fact  seek  him  and  his  domicile  to  deal 
with  him,  and  he  deals  with  me  there." 

This  view  is  not  quite  in  harmony  with  the  opinion  of 
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the  Court  of  Queen's  Bench  in  Chefry  v.  Thompson,  L.  K.. 
7  Q.  B.  579,  where  the  refusal  to  marry  was  by  letter  from 
Germany  to  the  plaintiff  in  England,  and  the  Court  said,, 
"  In  this  case  the  receipt  of  the  letter  by  the  plaintiff  in 
England  furnished  him  with  evidence  that  the  defendant 
had  in  Germany  renounced  that  relation  " ;  but  we  prefer 
to  follow  the  decision  in  our  own  Court  on  this  point. 

In  Pattison  et  al.  v.  Mills  et  al,  1  Dow  &  Clark  342,. 
363,  Lord  Lyndhurst  said,  "  If  I,  residing  in  England,  send 
down  my  agent  to  Scotland,  and  he  makes  contracts  for  me 
there,  it  is  the  same  as  if  I  myself  went  there  and  made 
it."    See  further  Story's  Confl.  L.  285. 

If  the  contract  here  was  actually  made  by  means  of  the 
correspondence  in  New  York,  it  matters  not,  so  far  as  the 
present  enquiry  is  concerned,  where  the  performance  of 
the  services  under  that  contract  took  place. 

This  point  was  considered  in  Arnott  v.  Redfern  et  al.,  . 
2  C.  &  P.  88.  There  the  contract  was  made  by  letters 
between  the  parties,  both  being  at  the  time  in  London,  but 
was  for  services  to  be  performed  by  the  plaintiff  in  Scotland,, 
as  an  agent  for  the  sale  of  the  defendants'  goods,  and  it  was 
held  that  the  place  for  the  performance  of  the  service  did 
not  control  or  affect  the  inference  that  the  contract  was 
made  in  London.  Best,  C.  J.,  said  :  "  This  is  the  case  of  a 
Scotchman  who  comes  into  England  to  make  a  contract. 
As  the  contract  was  made  in  England,  although  to  be 
executed  in  Scotland,  I  think  that  it  ought  to  be  regulated 
according  to  the  rules  of  the  English  law." 

It  was  argued  for  the  plaintiff  here  that  there  was  a  re- 
quest from  New  York  to  the  plaintiff  to  act  as  an  attorney 
for  the  defendants,  and  that  until  that  request  was  assented 
to  by  the  plaintiff  and  his  partner,  there  was  no  contract,, 
and  as  that  assent  was  here,  and  the  work  done  here,  it- 
must  be  held  that  the  contract  was  made  here. 

It  does  not  appear  to  me  that  this  is  a  correct  way  of  ^ 
putting  the  case.  The  defendants  did  not,  in  any  manner,, 
seek  the  plaintiff  at  his  domicile  and  there  request  him  tO' 
act  for  them.    The  first  offer  or  communication  was  from. 
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the  plaintiff  in  Canada  to  the  defendants  in  New  York.  It^ 
was  by  a  telegram  addressed  to  the  defendants  in  New 
York.  It  was  the  same,  in  effect,  according  to  the  prepon- 
derance of  authority,  as  if  the  plaintiff  had  himself  left  his 
domicile  and  gone  to  New  York  to  see  the  defendants  at 
the  place  of  their  domicile  to  make  the  communication.. 
Then,  what  was  the  communication?  It  was  an  offer  by 
the  plaintiff  of  his  services  as  an  attorney  in  a  particular 
matter  in  which  they  were  concerned,  and  which  demanded 
immediate  attention  in  Canada.  Was  this  offer  so  made 
accepted  by  the  defendants  at  the  place  of  their  domicile  ? 
It  certainly  was.  From  and  after  the  moment  their  answer 
was  despatched  by  telegram,  or  sent  by  letter  at  New  York, 
there  was  a  complete  acceptance  of  the  offer.  See  Adams- 
V.  Lindsell,  1  B.  &;  Al.  681  ;  Duncan  v.  Topham,  8  C. 
B.  225;  Dunlop  v.  Higgins,  1  H.  L.  C.  381;  Thor7ie  v. 
Barwick,  16  C.  P.  869.  The  offer  made  was  made  in 
New  York,  and  was  accepted  in  New  York.  The  effect 
was,  that  the  plaintiff  was  retained  in  New  York  to  act  as 
an  attorney  for  the  defendants,  in  the  matters  in  respect 
of  which  he  is  now  suing  them. 

The  circumstance  that  the  services  for  which  the  plaintiff' 
was  retained  were  to  be  performed  in  Canada,  where  the 
plaintiff  resided,  cannot,  in  my  opinion,  make  any  difference. 
The  contract  is  one  thing,  the  performance  another  and  a 
different  thing.  See  Arnott  v.  Redfern,  2  C.  &  P.  88.  The 
contract  for  services  may  be  made  in  one  place,  and  the 
performance  of  the  services  be  in  another  place. 

The  contract  disclosed  by  the  correspondence  in  this 
case  was,  in  my  opinion,  one  made  in  New  York,  without 
the  jurisdiction  of  the  Court,  and,  therefore,  the  case  does 
not  fall  under  the  second  expressed  alternative  of  the 
section. 

Now  can  it  be  said  that  the  breach  of  that  contract  was 
elsewhere  than  where  the  contract  was  made  ?  The  plain- 
tiff, after  demand,  delivered  his  bill  of  costs  by  letter  ad- 
dressed to  the  defendants  in  New  York.  This  was  the 
same  as  if  he  had  himself  personally  delivered  it  to- 
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them  there,  or  sent  an  agent  for  the  purpose.  The  Post 
Master  General,  to  whom  the  letter  was  delivered  here, 
was  his  agent  for  that  purpose.  Then  what  was  the 
answer  to  that  communication  ?  It  was  a  refusal  to  pay, 
made  in  New  York,  by  a  letter  addressed  to  the  plaintiff 
in  Toronto.  The  plaintiff  offered  to  accept  $400  in  set- 
tlement by  letter,  also  addresed  to  New  York.  The  defen- 
dants in  New  York,  by  letter  addressed  to  the  plaintiff, 
a,lso  refused  this  offer.  This  offer  was  also,  according  to 
McGiverin  v.  Smith  et  al.,  refused  in  New  York,  the  place 
where  the  contract  was  made  :  See  Westlake's  International 
Laws,  sec.  190. 

It  appears  to  me,  after  the  best  consideration  which  I 
have  been  able  to  give  to  the  case,  that  not  only  was  the 
contract  made  abroad,  but  that  the  breach  also  occurred 
abroad. 

I  have  come  to  the  conclusion  that  the  rule  must  be 
made  absolute  to  enter  a  nonsuit. 

Armour,  J.,  although  not  entirely  free  from  doubt,  con- 
-curred. 

Bule  absolute  to  enter  nonsuit. 
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Wilson  v.  Richardson. 

Reference  by  consent — Time  for  moving  against. 

An  award  made  under  sec.  160  Con.  Stat.  U.  C.  ch.  22, before  Trinity  Term,, 
must  be  moved  against  within  the  fi^'st  four  days  of  that  term,  even 
though  the  full  Court  may  not  sit,  as  the  motion  can  be  made  to  a  single 
Judge  within  the  same  period. 

Held,  also,  that  the  reference  in  this  case  could  not  be  treated  by  defendant 
as  compulsory,  being  expressed  to  be  by  consent  in  the  order  of  reference 
which  on  his  motion  had  been  made  a  rule  of  Court;  and  that  if  not  by 
consent,  he  should  first  have  had  the  order  amended. 

Action  on  the  common  indebitatus  counts. 

The  first  set  of  counts  alleged  a  debt  due  to  the  plaintiff^ 
and  the  second,  a  debt  due  to  the  plaintiff  as  assignee  of 
Henry  Cowan. 

The  writ  of  summons  was  issued  on  the  22nd  of  April, 
1875,  and  after  issue  joined  the  record  was  entered  for 
trial  before  Burton,  J.  A.,  who,  at  the  trial  on  the  25th  of 
October,  1875,  directed  a  reference  of  the  cause  to  Miles 
O'Reilly,  Esq.,  C.  C. 

The  order  of  reference,  afterwards  made  a  rule  of  Court,, 
was  expressed  to  be  by  consent  of  parties. 

Mr.  O'Reilly,  for  some  good  reason,  declined  to  act  as 
referee,  and,  on  the  19th  of  April,  1877,  by  an  order  of  that 
date,  signed  by  Mr.  Dalton,  James  Shaw  Sinclair,  Esq.,. 
was  substituted  as  arbitrator  for  Mr.  O'Reilly,  and  the  order 
of  reference  accordingly  amended. 

On  the  2nd  of  June,  1877,  Mr.  Sinclair  made  his  award 
in  favour  of  the  plaintiff  for  a  balance  of  $207.05. 

The  order  of  reference  was  on  the  5th  day  of  Michaelmas 
Term  made  a  rule  of  this  Court. 

On  the  same  day  Osier.  Q.  C,  obtained  from  the  Judge 
sitting  for  the  full  Court  a  rule  nisi  calling  upon  the  plain- 
tiff to  shew  cause  why  the  award  should  not  be  set  aside, 
or  referred  back  to  the  arbitrator,  on  the  ground  that  the 
arbitrator  proceeded  on  an  erroneous  view  of  the  law ;  or 
why  the  award  should  not  be  sent  back  to  the  arbitrator, 
pursuant  to  the  provisions  of  39  Vic.  cap.  28,  as  amended 
by  40  Vic.  c.  8,  s.  20,  with  a  direction  to  disallow  certain 
specified  items ;  or  why,  under  the  like  statutes,  the  award 
should  not  be  amended. 
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The  rule  was,  by  direction  of  the  Chief  Justice  of  the 
Court  of  Common  Pleas,  referred  to  the  full  Court  for 
judgment. 

Robertson,  Q.  C,  28th  May,  1878,  shewed  cause. 

There  is  no  appeal.  Under  ch.  22,  sec.  160,  Consol.  Stat. 
U.  C,  the  award  may  be  moved  against  within  the  first 
four  days  of  the  Term  next  after  the  making  thereof.  Here 
the  award  was  made  before  Trinity  Term,  but  was  not 
moved  against  until  the  5th  day  of  the  following  Michael- 
mas Term :  Tanner  v.  Sewery,  27  C.  P.  53 ;  Nagle  v. 
Latour,  27  C.  P.  137.  39  Vie,  ch.  28,  sec.  5,  40  Yic.  ch.  8, 
sec.  20,  do  not  apply,  as  they  were  passed  after  the  re- 
ference. He  referred  to  Kimhray  v.  Draper,  L.  R.  3  Q.  B. 
160 ;  Wright  v.  Hale,  6  H.  &  N.  227.  There  is  a  new  right 
of  appeal  here,  for  under  the  Ontario  Statute  the  party  may 
go  to  the  Court  of  Appeal  as  to  the  merits.  The  rule  was 
moved  a  day  too  late. 

Osier,  Q.  C,  contra.  Sec.  160  Consol.  Stat.  U  C,  ch.  22 
says  four  days,  sec.  165  six  days. 

This  is  a  compulsory  reference,  for  though  there  was  a 
consent  as  to  the  terms,  the  reference  itself  was  compulsory. 
It  was  in  effect  a  reference  after  the  new  Acts  came  into 
force,  the  arbitrator  was  not  seized  of  the  case  until  after 
the  Acts.  When  the  order  is  made  under  sec.  160,  40  Yic. 
ch.  8,  sec.  20,  says  the  appeal  shall  lie  against  the  award  in 
the  same  way  as  if  made  under  sec.  158.  This  is  a  mere 
matter  of  procedure,  it  is  not  a  verdict,  and  so  does  not 
come  under  sec.  160. 

June  29th,  1878.  Harrison,  C.  J. — One  of  the  points 
argued  before  us  is,  whether  the  motion  for  a  rule  nisi  to 
set  aside  the  award  not  having  been  made  till  the  fifth  day 
of  Michaelmas  Term,  was  made  in  sufficient  time. 

The  Act  which  was  in  force  when  the  writ  was  served 
and  reference  made  was  Consol.  Stat.  U.  C.  cap.  22. 

Section  160  of  that  Act  provides  that  "In  all  actions 
involving  the  investigation  of  long  accounts  on  either  side 
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the  Judge  may,  at  and  during  the  trial,  direct  a  reference 
of  all  issues  of  fact  in  the  cause,"  and  if  the  parties  agree 
upon  the  arbitrators  (not  more  than  three)  the  names  of 
those  agreed  on  shall  be  inserted  in  the  order  of  reference ; 
but  if  the  parties  cannot  agree,  the  Judge  shall  name  the 
arbitrator  or  arbitrators,  and  appoint  all  other  terms  and 
conditions  of  the  reference  to  be  inserted  in  such  order,  and 
the  award  may  be  moved  against  as  in  ordinary  cases  with- 
in the  first  four  days  of  the  Term  next  after  the  making 
thereof!' 

The  Term  next  after  the  making  of  this  award  was 
Trinity  Term,  and  there  is  no  excuse  offered  for  not  moving 
against  the  award  during  that  Term. 

The  fact  that  the  full  Court  did  not  sit  during  that  term 
is  no  excuse  :  In  re  Moyle  and  City  of  Kingston,  (a) 

The  application  might  have  been  made  to  a  single  Judge, 
sitting  for  the  Court,  at  any  time  during  the  first  four  days 
of  that  Term. 

The  Terms  of  the  Common  Law  Courts  were,  at  the  time 
of  the  making  of  the  award,  defined  by  29  &  30  Vic.  c.  40, 
s.  2,  as  amended  by  36  Vic.  c.  8,  s.  53,  Rev.  Stat.  Ont.  c. 
39,  s.  11. 

Trinity  Term,  under  the  operation  of  these  statutes, 
iDegins  on  the  first  Monday  after  the  twenty-first  day  of 
August,  and  ends  on  Saturday  of  the  following  week. 

Power  is  conferred  on  the  Judges  to  shorten  or  prolong 
the  duration  of  the  Terms  according  to  the  exigencies  of 

o  o 

business  to  be  transacted  in  the  Courts:  section  12  of 
Revised  Statutes,  Ont.,  ch.  89. 

So,  where  in  the  opinion  of  the  Judges  of  either  of  the 
Courts  it  is  not  necessary  for  the  despatch  of  business 
3)ending  in  such  Court  "  to  hold  sittings  "  during  Trinity 
Term  in  any  year,  power  is  given  to  the  Judges  of  such 
Court  to  direct  that  their  Court  "  shall  not  sit  during  the 
time  appointed"  by  the  Act  for  the  holding  of  Trinity 
Term. 


(a)  Ante  p.  307. 
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This  Court,  in  Easter  Term,  1877,  availed  itself  of  the- 
provisions  of  the  statute,  and  by  rule  made  a  direction  asj 
to  Trinity  Term,  1877,  such  as  the  statute  contemplates. 

The  effect  of  the  rule,  when  made  under  the  statute,., 
is  not  to  abolish  the  Term,  but  simply  to  relieve  the  Judges 
from  sitting  in  banc  during  the  term  :  see  In  re  Governorsr 
of  the  College  of  Christ,  Brecknock  and  Martin,  L.  R.  3- 
Q.  B.  Div.  16. 

Conceding,  for  the  sake  of  argument,  that  it  was  suffi- 
cient under  the  circumstances  to  have  made  the  application 
during  Michaelmas  Term,  it  is  clear  that  an  application  on 
the  fifth  day  of  that  Term  is  not  sufficient  under  section 
160  of  the  Act,  and  ought  not  to  be  entertained. 

We  do  not  agree  in  the  contention  that  the  reference  in 
this  case  was  one  coming  under  s.  165  of  the  Statute, 
applicable  to  compulsory  references  only,  and  which,  in  the 
case  of  such  references,  allows  an  application  to  set  aside 
the  award  "  to  be  made  within  the  first  six  days  of  the  Term 
next  following  the  publication  of  the  award  to  the  parties.'^ 

The  order  of  reference  has  been  made  a  rule  of  Court  by 
the  defendant.  Throughout  it  is  expressed  as  being  a 
reference  by  consent,  or  voluntary  reference.  If  this  was 
not  the  true  character  of  the  reference,  the  defendant,  in- 
stead of  making  the  order  a  rule  of  Court,  should  have 
had  the  order  amended,  and  as  amended  made  a  rule  of 
Court. 

We  cannot,  on  his  application,  hold  the  reference  to  be 
otherwise  than  voluntary.  If  we  were  to  do  so,  we  should 
be  receiving  and  acting  upon  evidence  contradictory  to  the 
writing  which,  by  the  defendant  himself,  has  been  made  a 
rule  of  Court. 

So  far  as  we  can  judge,  from  the  materials  before  us,  the 
reference  was  made  under  and  pursuant  to  sec.  160  of  C. 
L.  P.  Act,  and  not  otherwise. 

This  conclusion  makes  it  unnecessary  to  decide  some 
other  questions  argued  before  us  in  this  cause.  ^ 

Armour,  J.,  concurred. 

Rule  discharged,  with  costs.. 
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Eegina  v.  Smith  et  al. 

Forcible  entry — Restitution. 

Defendants,  employees  of  the  Great  Western  Railway  Co.,  in  obedience  to 
orders  from  the  company,  went  upon  the  land  in  question,  then  in  pos- 
session of  the  Stratford  and  Huron  Railway  Co.,  and  occupied  by  its 
employees.  No  actual  force  was  used,  but  the  latter  had  good  reason  to 
apprehend  that  sufficient  force  would  be  used  to  compel  them  to  leave, 
and  they  left  accordingly. 

Held,  that  this  was  a  forcible  entry  within  the  Statutes  relating  thereto. 

The  Judge  at  the  trial  having  granted  a  writ  of  Restitution  :  Held,  that 
such  writ  is  in  the  discretion  of  the  presiding  Judge,  which  had  been 
properly  exercised  here. 

Held,  also,  (1)  that  under  the  special  facts  and  documents  set  out  below, 
the  Stratford  and  Huron  Railway  Co.  had  power  to  acquire  the  land  in 
question,  and  accept  a  deed  thereof.  (2.)  That  the  deed  in  question  ope- 
rated as  a  grant  of  the  land,  and  not  merely  as  a  grant  of  a  right  of  way 
over  it.  (3.)  That  the  defendants  were  rightly  convicted  on  the  first 
count  of  the  indictment. 

Quaere,  whether  the  Great  Western  Railway  Co.  had  any  legal  right  to  enter 
on  the  land  for  the  purpose  of  building  a  switch,  or  for  any  other  purpose, 
as  agaiust  the  Stratford  and  Lake  Huron  Railway  Co.,  whose  deed  of  the 
land  was  first  registered. 

This  was  a  case  reserved  at  the  last  Spring  Assizes  for 
the  County  of  Perth,  held  at  Stratford  by  Burton,  J.  A.,  for 
the  opinion  of  this  Court. 

The  1st  count  of  the  indictment  charged  that  the  Strat- 
ford and  Huron  Railway  Company,  being  seised  in  fee  of 
the  locus  in  quo  (describing  it,)  the  defendants,  on  30th 
March,  1878,  with  force  and  arms  entered  and  expelled  the 
said  company  and  their  servants  therefrom,  and  the  said 
company  kept  out  of  possession. 

The  2nd  count  charged  that  the  defendants,  wdth  others 
unknown,  with  force  and  arms,  entered  the  locus  in  quOy 
then  being  in  possession  of  the  Stratford  and  Huron  Rail- 
way Co.,  and  expelled  the  latter  and  its  servants,  and  kept 
them  out  of  possession. 

At  the  trial  the  following  facts  were  proved  : 

Prior  to  the  30th  of  March,  1878,  the  Stratford  and 
Huron  Railway  Company  had  taken  possession  of  and  laid 
a  track  upon  the  land  in  question,  as  a  switch  from  its 
main  line  to  Shield's  Mills,  though  such  track  w^as  not 
then  on  the  said  30th  of  March,  connected  with  the  main 
line  of  the  Stratford  and  Huron  Railway  Company ;  but  a 
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survey  of  the  whole  switch  had  previously  been  made,  and 
at  the  time  of  the  trial  the  said  track,  as  laid  down  on 
the  property  in  question,  was  connected  by  a  continuous 
track  with  the  said  main  line. 

The  total  length  of  this  switch  was  1,000  feet. 

Some  time  previous  to  the  30th  of  March,  the  Great 
Western  Railway  Company  of  Canada,  in  whose  employ- 
ment the  defendants  were  and  continued  till  the  date  last 
aforesaid,  had  been  constructing  a  switch  from  its  main 
line  towards  the  land  in  question,  and  at  right  angles  to 
the  track  of  the  Stratford  and  Huron  Railway  Company, 
as  laid  down  thereon,  and  on  that  date  it  had  been  con- 
structed close  up  to  the  track  of  the  Stratford  and  Huron 
Railway  Company. 

The  length  of  the  switch  constructed  by  the  said  Great 
Western  Railway  Company  of  Canada,  from  its  main  line 
to  the  land  in  question,  was  2,145  feet. 

On  the  said  30th  of  March,  William  Wharton  Brigden, 
George  Cummings  and  Robert  McGin,  acting  under  the 
instructions  of  the  Stratford  and  Huron  Railway  Company, 
went  upon  the  land  in  question  for  the  purpose  of  prevent- 
ing the  entry  of  the  defendants  and  other  employees  of  the 
Great  Western  Railway  Company  of  Canada  thereon,  and 
standing  there,  the  said  William  Wharton  Brigden  ex- 
pressly forbade  the  defendants  and  other  employees  of 
the  last  named  railway  company  coming  upon  the  said  lands. 

At  that  time  there  were  from  thirty  to  forty  men  with 
the  defendants,  and  the  defendant  William  G.  Smith,  who 
was  the  track  inspector  of  the  Great  Western  Railway 
Company  of  Canada,  and  had  charge  of  the  other  defen- 
dants and  the  other  men,  stating  that  he  had  received 
orders  to  come  on  the  land  in  question,  told  the  defendants 
and  other  men  to  come  on  the  land,  whereupon  the  defen- 
dants and  others  entered  on  the  land,  tore  up  the  track  of 
the  Stratford  and  Huron  Railway  Company,  and  by  actual, 
though  not  violent  force,  compelled  the  said  William  Whar- 
ton Brigden,  George  Cummings,  and  Robert  McGin,  to 
move  from  their  position  on  the  land  in  question,  and  laid 
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down  the  track  of  the  Great  Western  Railway  Company 
of  Canada  thereon,  which  had  remained  there  ever  since, 
and  on  which  the  defendants  had  since  been  working. 

The  defendants  and  other  employees  of  the  Great  West- 
ern Railway  Company  of  Canada,  apparently  intended,  at 
all  risks,  to  enter  upon  the  land  and  tear  up  the  track  of 
the  Stratford  and  Huron  Railway  Company  and  lay  the 
track  of  the  Great  Western  Railway  Company  thereon,  and 
the  said  employees  of  the  Stratford  and  Huron  Railway 
Company  had  good  reason  to  apprehend  that,  if  necessary, 
force  would  be  employed  for  that  purpose,  and  only  retired 
from  possession  when  actually  compelled  so  to  do  by  actual 
force  exerted  by  the  defendants  and  others  with  them,  and 
the  immediate  apprehension  of  further  overwhelming  force. 

Charles  Shields,  the  owner  in  fee  of  the  land  in  question, 
executed  the  following  instruments  on  the  day  they  bore 
date  respectively : 

"  This  agreement  made  the  20th  day  of  February,  A.D.  1 878  ^ 

Between  James  Shields  and  Charles  Shields,  of  Listowell, 
grain  merchants,  of  the  first  part,  and  the  Stratford  and 
Huron  Railway  Company,  of  the  second  part: 

Witnesseth,  that  the  said  parties  of  the  first  part  agree  to 
convey  and  assure  unto  the  said  parties  of  the  second  part, 
for  the  sum  of  one  dollar,  the  right  of  way  from  the  east 
line  of  J.  &  J.  Livingstone's  property  (west  of  said  parties 
of  the  first  part's  mill  in  the  town  of  Listowell),  through  all 
the  property  of  the  parties  of  the  first  part,  to  the  west  line 
of  the  property  of  J.  M.  &  A.  Climie,  east  of  said  parties  of 
the  first  part's  said  mill,  for  the  purpose  of  a  siding  or 
switch  for  the  line  of  the  railway  of  the  said  parties  of  the 
second  part,  such  right  of  way  to  be  a  strip  of  land  twelve 
feet  wide. 

In  consideration  whereof  the  parties  of  the  second  part 
agree  to  construct,  by  the  1st  of  June  next,  a  siding  or 
switch  from  their  line  of  railway  west  of  said  mill,  between 
said  mill  and  George  Tounes's  tannery,  and  a  spur  from  the 
said  siding  or  switch,  northerly,  up  to  and  along  the  west 
side  of  said  mill  as  far  north  as  the  north  end  of  said  mill  lot. 
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It  is  further  agreed  between  the  parties  hereto,  that  the 
parties  of  the  first  part  will  convey  title  to  the  said  right  of 
way  upon  the  said  party  of  the  second  part  making  proper 
plan  of  said  siding  or  switch,  and  that  the  said  parties  of 
the  second  part  will  draw  the  cars  of  the  Great  Western 
Eailway  Company  upon  said  switch  at  the  same  arbitrary 
rate  as  the  cars  of  the  Trunk  or  Canada  Southern  Railway. 

Witness  the  hands  and  seals  of  the  said  parties  of  the 
first  part,  and  the  hand  of  the  Vice-President  of  the  said 
Railway  Company. 

Signed,  sealed,  and  delivered,"^)   James  Shields,     [L.  S.] 
in  presence  of  |    Charles  Shields,  [L.  S.] 

Witness  :  y  D.  Tisdale, 

W.  W.  Brigden,  I  Vice-President  S.  &  H. 
Wm.  Hamilton,        J  R.  W.  Co.     [L.  S.]'^ 

"  This  indenture  made  this  25th  day  of  February,  1878, 
between  James  Shields  of  the  town  of  Listowel,  in  the 
county  of  Perth,  miller,  and  Charles  Shields  of  the  same 
place,  miller,  of  the  one  part,  and  the  Great  Western  Rail- 
way Company,  hereinafter  called  "  The  Great  Western," 
of  the  other  part. 

Whereas  the  Great  Western  intend  to  construct  a  rail- 
way track  from  some  point  on  the  Kincardine  branch  of 
the  Wellington,  Grey  and  Bruce  Railway,  near  Main  street,, 
in  the  town  of  Listowel,  and  thence  across  Main  street  and 
the  lands  of  Messrs.  John  and  James  Livingstone,  to  and 
through,  and  across  lots  Nos.  four  and  five,  as  such,  on  the 
west  side  of  Victoria  street,  west,  and  park  lots  R  and  S, 
on  the  east  side  of  Victoria  street,  west,  owned  by  the  said 
James  and  Charles  Shields,  and  a  spur  on  lot  R  to  the  mill 
of  the  said  J ames  and  Charles  Shields. 

And  whereas  the  said  .  James  and  Charles  Shields  have 
agreed  to  give  and  grant  to  the  Great  Western  the  right 
of  way  for,  and  the  right  to  lay  the  said  railway  track 
upon  and  across  the  said  lots  four  and  five,  and  park 
lots  R  and  S,  and  to  work  and  use  the  same  for  railway 
purposes. 

Now,  therefore,  in  consideration  of  the  premises  and  of 
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the  sum  of  one  dollar  paid  by  the  Great  Western  to  each  of 
them,  the  said  James  and  Charles  Shields,  the  receipt 
"whereof  they  do  hereby  acknowledge,  they  the  said  James 
and  Charles  Shields  do,  and  each  of  them  doth,  grant  and 
give  to  the  Great  Western,  their  successors  and  assigns,  the 
right  and  privilege  at  any  and  all  times  hereafter  to  enter 
into  and  upon  the  said  lots  four  and  five,  as  such,  on  the 
west  side  of  Victoria  street  west,  in  a  sub-division  of  part  of 
farm  lot  number  thirty-five,  formerly  of  the  first  concession 
of  the  township  of  Elma,  now  forming  part  of  the  town  of 
Listowell,  and  into  and  upon  park  lots  lettered  R.  and  S. 
in  same  survey,  or  such  part  or  parts  thereof,  and  of  such 
width  not  exceeding  ten  feet  as  the  Chief  Engineer  of  the 
Great  Western  may  select  for  the  purposes  of  the  said  rail- 
way, and  thereupon  to  construct  and  make  and  maintain 
the  said  railway,  and  do  all  works  necessary  therefor,  and 
at  all  times  hereafter  to  occupy  and  use,  have  and  enjoy 
the  said  lands  so  selected  and  taken  for  such  purpose,  for 
the  sole  and  exclusive  benefit  and  use  of  the  Great  Western, 
its  successors  and  assigns,  and  to  work  and  operate  the  said 
railway  for  I'ailway  purposes  with  their  engines,  cars,  trains, 
and  servants. 

Provided,  however,  that  if  the  said  railway  track  shall 
not  be  constructed  upon  the  said  parts  of  lots  four  and 
five,  and  Park  lots  R.  and  S,  on  or  before  the  first  day  of 
May  next,  the  rights  hereby  granted  shall  cease ;  and  pro- 
vided that  if  at  any  time  hereafter  the  Great  Western  shall 
take  up  and  remove  the  said  railway  track  and  the  ma- 
terials thereof  (as  they  shall  have  the  right  to  do)  from  the 
said  lots  four  and  five,  and  Park  lots  R  and  S,  the  risfht  of 
the  Great  Western  to  use  and  occupy  the  said  land  shall 
thereupon  cease. 

And  the  said  James  and  Charles  Shields  covenant  with 
the  Great  Western,  that  they  may  quietly  use  and  occupy 
the  said  premises  as  and  in  the  manner  herein  set  forth, 
and  they  will  execute  any  further  documents  necessary  for 
the  more  effectually  carrying  out  the  intention  of  the 
parties  hereto. 
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In  witness  whereof  the  parties  to  these  presents  have^ 
hereunto  set  their  hands  and  seals  the  day  and  year  first 
above  written. 

Signed,  sealed,  and  delivered,  ^ 

in  presence  of  I  James  Shields.  [L.S.] 

Richard  Skill.  J    Charles  Shields.  [L.S.]" 

Which  said  instrument  was  registered  in  the  Registry  Office 
for  the  North  Riding  of  the  county  of  Perth,  on  the  10th 
day  of  April,  A.D.  1878. 

"  Know  all  men  by  these  presents,  that  I,  Charles  Shields, 
of  the  town  of  Listowel,  in  the  county  of  Perth,  miller,  in 
consideration  of  one  dollar,  paid  to  me  by  the  Stratford  and 
Huron  Railway  Company,  the  receipt  whereof  is  hereby 
acknowledged,  do  grant  and  convey,  and  I,  Shields,, 
of  the  same  place,  wife  of  the  said  Charles  Shields,  do  bar 
my  dower  in,  all  that  certain  parcel  of  land,  situate  in  the 
town  of  Listowel  aforesaid,  being  composed  of  part  of  lot 
number  thirty-four  (34)  in  the  first  concession  of  the  town- 
ship of  Elm  a,  now  in  the  said  town  of  Listowel,  which  may 
be  known  and  described  as  follows :  commencing  at  a  point 
on  the  west  boundary  of  lot  number  thirteen  on  the  west 
side  of  and  adjacent  to  Victoria  street,  in  the  said  town  of 
Listowel,  distant  eight  feet  from  the  north-west  corner 
thereof,  and  running  easterly  on  a  curve  of  four  hundred 
and  forty-one  feet  radius  through  lots  numbers  twelve,, 
eleven  and  ten,  on  the  west  side  of,  and  adjacent  to  said 
Victoria  street,  two  hundred  and  twenty-one  feet,  to  a 
point  on  the  east  boundary  of  said  lot  number  ten,  distant 
nineteen  feet  from  the  north-east  corner  thereof;  thence 
running  southerly  along  said  east  boundary  of  said  lot 
number  ten,  eighteen  feet  to  a  point;  thence  running 
westerly  two  hundred  and  twenty-six  feet,  on  said  curve 
of  four  hundred  and  forty-one  feet  radius,  to  a  point 
on  the  west  boundary  of  said  lot  number  thirteen,  thence 
running  northerly  twelve  feet  to  the  place  of  beginning,  as 
shewn  in  annexed  sketch  or  plan,  containing  six  hundredths 
of  an  acre,  more  or  less  ;  also  a  part  or  portion  of  lot  thirty- 
five  in  the  said  concession  of  the  township  of  Elma,  now 
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in  the  town  of  Listowel,  and  being  a  strip  of  land  twelve 
feet  wide  across  part  of  lot  "  R,"  said  lot  E,  lying  on  the 
east  side  of,  and  adjacent  to  Victoria  street,  which  slip  of 
land  may  be  better  known  and  described  as  follows  :  com- 
mencing at  a  point  on  the  line  between  the  lands  of  one 
George  Turner  and  the  said  Charles  Shields,  distant  ninety- 
eight  feet  from  the  east  boundary  of  said  lot  R,  and  run- 
ning easterly,  on  a  curve  of  nine  hundred  and  fifty-five 
feet  radius,  one  hundred  and  eighteen  feet,  to  a  point  on 
the  said  east  boundary  of  said  lot  R,  distant  sixty-six  feet 
from  the  said  line  between  the  lands  of  said  Turner  and 
Shields;  thence  running  southerly  along  said  east  boundary 
of  lot  R  fifteen  feet,  thence  westerly  ninety-five  feet,  on 
said  curve  of  nine  hundred  and  fifty-five  feet  radius,  to  a 
point  on  said  line  between  the  lands  of  said  Turner  and 
Shields;  thence  westerly  eighteen  feet  to  the  place  of  be- 
ginning; containing  twenty-five  thousandths  of  an  acre, 
more  or  less  ;  also  a  strip  of  land,  twelve  feet  wide,  through 
lot  "  S,"  said  lot  S  lying  east  of  and  adjacent  to  above 
mentioned  lot  "  R,"  being  part  of  farm  lot  number  thirty- 
five  aforesaid,  which  said  strip  of  land  may  be  known  and 
described  as  follows  :  commencing  at  a  point  on  the  line 
between  said  lots  S  and  R,  distant  sixty-six  feet  northerly 
from  the  said  line  between  the  lands  of  said  Turner  and 
Shields,  and  running  easterly  two  hundred  and  eighty-one 
feet  on  a  course  that  intersects  the  east  boundary  of  said 
lot  S,  at  a  point  distant  fifty- three  feet  from  the  north-east 
corner  thereof;  thence  southerly  fifteen  feet  along  said  east 
boundary  of  said  lot  S,  thence  westerly,  parallel  to  and 
twelve  feet  from  said  easterly  course,  to  a  point  on  the 
west  boundary  of  said  lot;  then  northerly,  along  said  west 
boundary,  fifteen  feet  to  the  place  of  beginning,  as  shewn 
on  a  plan  annexed,  containing  seventy-seven  thousandths 
of  an  acre,  more  or  less ;  also  a  strip  of  land,  twelve  feet 
wide,  through  said  lot  R,  commencing  at  a  point  where  the 
line  between  the  lands  of  Turner  and  Shields  aforesaid 
intersects  the  east  boundary  of  Victoria  street,  and  running- 
northerly  on  a  course  of  three  hundred  and  eighty- two 
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feet  radius,  to  a  point  opposite  the  centre  of  the  grist  mill, 
the  property  of  said  Charles  Shields,  situate  upon  said  lot 
R,  distant  from  the  said  east  boundary  of  Victoria  street, 
to  the  centre  of  said  strip  of  land,  eight  feet,  thence  north- 
erly, parallel  to  the  said  Victoria  street,  to  the  northerly 
houndary  of  said  lot  R,  as  shewn  on  a  plan  annexed,  con- 
taining seventy-three  thousandths  of  an  acre,  more  or  less. 

Freed  and  discharged  of  and  from  all  liabilities,  whether 
statutory  or  otherwise,  to  construct  and  maintain,  or  to 
contribute  towards  the  construction  and  maintenance  of 
any  line  of  railway  fence  separating  and  dividing  the  lands 
and  premises  hereby  conveyed  to  the  said  Railway  Com- 
pany, from  any  lands  adjacent  thereto. 

The  herein  described  land  conveyed  for  the  purpose  of  a 
siding  from  the  Stratford  and  Huron  Railway:  if  at  any 
time  after  the  siding  is  built,  the  ties  and  rails  should  be 
removed,  the  land  will  revert  to  the  original  owner,  his 
heirs  and  assigns. 

The  same  having  been  selected  and  laid  out  by  the  said 
company  for  the  purpose  of  their  railway,  to  hold  with 
the  appurtenances  unto  the  said  Stratford  and  Huron  Rail- 
way Company,  and  their  successors  and  assigns,  provided 
always,  and  it  is  hereby  expressly  understood  and  agreed 
by  and  between  the  parties  hereto,  that  the  said  Railway 
Company  shall  not  be  called  upon  to  construct  or  defray 
the  expenses  of  constructing  any  fence  upon  the  line  or 
limit  of  the  lands  and  premises  hereby  conveyed,  or  inten- 
ded so  to  be,  or  to  contribute  towards  the  same. 

As  witness  our  hands  and  seals  this  26th  day  of  February, 
1878. 

Signed,  sealed,  and  delivered,^ 

in  presence  of  y  Charles  Shields.  [L.  S.]" 

A.  D.  Wright.  J 
Which  said  instrument  was  registered  in  the  Registry  Office 
for  the  North  Riding  of  the  county  of  Perth,  on  the  2nd 
day  of  April,  A.D.  1878. 

It  was  not  shewn  at  the  trial  that  the  Great  Western 
Railway  Company  of  Canada  had  obtained  the  sanction  of 
the  Governor  in  Council,  for  the  construction  of  its  said  switch. 
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At  the  said  trial,  counsel  for  the  Crown  moved  for  a  writ 
of  restitution  of  possession  to  the  Stratford  and  Huron 
Railway,  which  was  granted,  but  was  directed  not  to  issue 
until  after  the  decision  of  the  points  reserved  in  this  case* 

The  jury  were  directed  that  it  was  not  necessary,  in 
order  to  constitute  the  entry  by  the  defendants  a  forcible 
entry,  that  they  should  have  used  either  violence  or  threats, 
but  if  they  were  satisfied  that  the  employees  of  the  Strat- 
ford and  Huron  Railway  Company  apprehended  that  force 
would  be  used  to  obtain  possession,  in  the  event  of  their 
refusal  to  yield  it,  that  would,  in  law,  constitute  a  forcible 
entry,  and  it  was  for  them  to  say  -whether,  from  the  facts 
disclosed,  they  believed  the  said  employees  did  give  up 
possession  in  consequence  of  such  apprehension. 

Counsel  for  the  defendants  objected  that  it  was  a  mere  tres- 
pass, and  also  took  several  other  objections  embraced  in  the 
following  questions  reserved  for  the  opinion  of  the  Court : 

First.  Whether  such  ruling  and  direction  were  correct  in 
law. 

Secondly.  Whether  the  Stratford  and  Huron  Railway 
Company  had  power  to  acquire  the  land  in  question,  and  to 
accept  the  deed  of  the  26th  day  of  February,  1878,  above 
set  out,  inasmuch  as  the  track  of  its  switch  at  the  land  in 
question  was  not  then  connected  by  a  continuous  track  with 
its  main  line,  and  it  w^as  not  shewn  that  the  intermediate 
land  between  it  and  the  main  line  had  been  acquired. 

Thirdly.  Whether,  upon  the  facts  and  the  instruments 
above  set  out,  the  Stratford  and  Huron  Railway  Company 
acquired  more  than  a  right  of  way  or  easement  over  the 
land  in  question,  to  which  the  statutes  relating  to  forcible 
entries  did  not  apply. 

Fourthly.  Whether,  assuming  that  the  Great  Western 
Railway  Company  of  Canada  were  otherwise  entitled  in 
law  to  the  land  in  question,  its  employees,  acting  under  its 
direction,  could  lawfully  enter  upon  the  said  land,  with  the 
intent  and  for  the  purpose  of  constructing  a  switch  thereon, 
without  the  previous  sanction  of  the  Governor  in  Council. 

Fifthly.  Whether,  upon  the  facts  set  out,  and  the  points 
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of  law  above  reserved,  the  defendants  were  properly  con- 
victed on  both  or  either  counts  of  the  said  indictment,  and 
if  only  on  one  count,  on  which  count  they  were  properly 
convicted:  the  conviction  to  be  quashed  or  sustained, 
either  as  regards  both  counts,  or  either  count  of  the  indict- 
ment, as  the  Court  might  direct. 

Sixthly.  Whether  the  writ  of  restitution  was  properly 
awarded. 

M.  C.  Cameron,  Q.  C,  for  the  defendants.  The  defend- 
ants, acting  for  the  Great  Western  Railway,  used  no  more 
force  than  the  act  of  entering  with  a  determination  to  lay 
the  track  was  force.  There  was  no  violent  force,  nor  oppo- 
sition to  call  for  violent  force,  so  as  to  bring  the  defendants 
within  the  Act  against  forcible  entry.  The  Stratford  and 
Huron  Railway  had  not  power  under  their  consolidated 
Act,  86  Vic.  ch.  87,  to  take  compulsorily  land  for  this 
switch  or  spur ;  and  their  only  right  was  under  the  agree- 
ment with  Shields,  and  sec.  128,  ch.  66,  Consol.  Stat.  C. ; 
and  under  the  deeds  the  Great  Western  had  the  stronger 
claim,  and  were  acting  under  the  powers  by  Consol.  Stat. 
Can.  ch.  66,  sec.  9,  sub-sec.  15,  and  sec.  180,  conferred  on 
railway  companies.  The  defendants,  therefore,  acting  in 
furtherance  of  a  statutory  right,  could  not  be  answerable 
for  a  forcible  entry.  The  Stratford  Railway  Company  had 
at  best  only  an  easement — namely,  a  right  to  cross  the 
land  ;  and  there  can  be  no  forcible  entry  upon  a  mere 
easement :  see  Russell  on  Crimes,  5th  ed.,  408 ;  and  there 
can  be  no  writ  of  restitution  awarded. 

U.  Smith,  contra.  The  statement  of  seisin  need  not  be 
proved,  but  the  seisin  must  be  stated,  if  it  is  intended 
to  claim  a  writ  of  restitution  :  Hawk,  P.  C,  I.,  ch.  64 
sec.  82  ;  Arch.  Cr.  Pr.,  17th  ed.,  849  :  Bex  v.  Dillon,  2  Ch. 
314 ;  Neivton  v.  Harlands,  1  M.  &  G.  956.  Seisin  was 
shewn  in  the  Stratford  and  Huron  Railway  Company  by 
proving  possession.  There  was  some  force  and  apprehen- 
sion of  violence,  and  this  was  a  forcible  entry.  Is  this  an 
easement  or  an  estate  ?    "  Right  of  way,"  as  spoken  of  in 
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the  case  of  a  railway,  means  right  to  the  land  itself.  The 
words,  "  to  have,  occupy,  and  enjoy  the  land,"  create  an 
estate  of  freehold.  "Id  certum  est  quod  certum  reddi 
potest ;"  but  as  an  immediate  estate  of  freehold  cannot 
commence  in  futuro,  the  Great  Western  Eailway  Company 
have  simply  "  an  agreement  to  convey."  The  deed  to  the 
Stratford  and  Huron  Railway  Company  conveys  by  metes 
and  bounds  by  the  words  "  do  grant  and  convey."  The 
Great  Western  Railway  Company  had  no  legal  power  to 
build  the  switch  before  obtaining  the  consent  of  the  Go- 
vernor in  Council. :  38  Vic.  ch.  24.  D.  The  Stratford  and 
Huron  Railway  Company  had  under  40  Vic.  ch.79,  sec.  28,  0. 

June  29, 1878.  Harrison,  C.  J. — The  first  question  is  as 
to  the  direction  of  the  learned  Judge  at  the  trial. 

He  told  the  jury  that  it  was  not  necessary,  in  order  to 
constitute  a  forcible  entry  by  the  defendants,  that  they 
should  have  used  either  violence  or  threats,  but  if  the  jury 
were  satisfied  the  employees  of  the  Stratford  and  Huron 
Railway  Company  apprehended  that  force  would  be  used 
to  obtain  possession,  in  the  event  of  their  refusal  to  yields 
it  would,  in  law,  constitute  a  forcible  entry. 

The  case  shews  that  on  the  day  in  question  several  em- 
ployees of  the  Stratford  and  Huron  Railway  Company  went 
upon  the  land  for  the  purpose  of  preventing  the  entry  of 
the  employees  of  the  Great  Western  Railway  Company, 
and  while  upon  the  land  expressly  forbade  such  entry, 
but  the  employees  of  the  Great  Western  Railway  Company, 
numbering  from  thirty  to  forty  men,  notwithstanding,  went 
upon  the  land  and  tore  up  the  track  of  the  Stratford  and 
Lake  Huron  Railway  Company,  and  by  actual,  although 
not  violent  force,  compelled  the  employees  of  the  Stratford 
and  Lake  Huron  Railway  Company  to  remove  from  the 
land,  and  laid  down  the  track  of  the  Great  Western 
Railway  Company  across  the  piece  of  land  in  dispute. 
The  employees  of  the  Great  Western  Railway  Company 
apparently  intended,  at  all  risks,  to  enter  upon  the  land, 
take  up  the  track  of  the  Stratford  and  Lake  Huron  Rail- 
way Company,  and  lay  the  track  of  the  Great  Western 
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Kailway  Company,  and  the  former  had  good  reason  to  ap- 
prehend that,  if  necessary,  force  would  be  employed  for  that 
purpose,  and  only  retired  under  that  apprehension. 

An  entry  which  has  no  other  force  than  such  as  is  implied 
by  the  law  in  every  trespass,  is  not  within  the  Statutes  as  to 
forcible  entry:  Hawkins,  P.O.  Vol.  I,  cap.  28,  sec.  25.  There 
must  be  proof  of  such  force,  or  at  least  such  shew  of  force 
as  is  calculated  to  prevent  any  resistance :  Rex  v.  Smyth 
et  al,  5  C.  &  P.  201. 

It  seems  to  be  agreed  that  an  entry  may  be  said  to  be 
forcible  not  only  in  respect  of  a  violence  actually  done  to 
the  person  of  a  man,  as  by  beating  him,  or  if  he  refuse  to 
relinquish  his  possession,  but  also  in  respect  of  any  other 
kind  of  violence  in  the  manner  of  entry,  as  by  breaking 
open  the  doors  of  a  house,  and  perhaps  by  any  act  of  oiltrage 
after  the  entry,  as  by  carrying  away  the  party's  goods : 
See  Hawkins,  P.  C.  1,  cap.  28,  sec.  26. 

Wherever  a  man,  either  by  his  behaviour  or  speech  at 
the  time  of  entry,  gives  those  who  are  in  possession  of  the 
tenements  which  he  claims  just  cause  to  fear  that  he  will 
do  them  some  bodily  hurt  if  they  will  not  give  way  to  him, 
his  entry  is  esteemed  forcible,  whether  he  cause  such 
a  terror  by  carrying  with  him  such  an  unlawful  number 
of  servants,  or  by  arming  himself  in  such  a  manner  as 
plainly  intimates  a  design  to  back  his  pretensions  by 
force,  or  by  actually  threatening  to  kill,  maim,  or  beat 
those  who  shall  continue  in  possession,  or  by  giving  out 
such  speeches  as  plainly  imply  a  purpose  of  using  force 
against  those  who  shall  make  any  resistance;  as,  if  one  say 
that  he  will  keep  his  possession  in  spite  of  all  men,  &;c. 
See  Ih.  sec.  27. 

To  constitute  a  forcible  entry,  it  is  only  necessary  that 
the  entry  should  be  with  such  numbers  of  persons  and 
show  of  force  as  is  calculated  to  deter  the  rightful  owner 
from  sending  the  persons  away  and  resuming  his  own  pos- 
session: M'ilner  et  al.  v.  Maclean  etal,  2  C.  &  P.  17 

If  the  actual  possession  of  another  be  taken  and  held 
under  circumstances  which  shew  that  it  will  not  be  sur- 
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rendered  without  a  breach  of  the  peace,  it  is  a  forcible 
entry :  Childrest  v.  Black,  9  Yerg.  817. 

Sir  James  Fitzjames  Stephens,  in  his  Digest  of  Criminal 
Law,  at  p.  51,  says  :  "  Everyone  commits  the  misdemeanor 
called  a  forcible  entry,  who,  in  order  to  take  possession 
thereof,  enters  upon  any  lands  or  tenements  in  a  violent 
manner,  whether  such  violence  consists  in  actual  violence 
applied  to  any  other  person,  or  in  threats,  or  in  breaking 
open  any  house,  or  in  collecting  together  an  unusual  number 
of  persons  for  the  purpose  of  making  such  entry." 

The  entry  here  was  by  a  number  of  persons,  numbering 
from  thirty  to  forty.  Such  a  force,  or  show  of  force,  was 
not  necessary  for  a  peaceable  entry.  Resistance  was  offered 
so  long  as  it  appeared  there  was  any  hope  of  peaceable 
resistance.  Those  resisting  had  good  reason  to  apprehend 
violence  in  the  event  of  further  resistance,  and  yielded 
possession  in  the  apprehension  of  such  violence.  The 
entry,  under  these  circumstances,  must,  we  think,  be 
deemed  a  forcible  one  within  the  meaning  of  the  statutes, 
and  so  we  agree  with  the  learned  Judge  in  his  direction  to 
the  jury,  and  answer  the  first  question  in  the  affirmative. 

The  second  question  is  as  to  the  power  of  the  Stratford  and 
Lake  Huron  R.  W.  Co.  to  acquire  the  land  in  dispute.  The 
land  was  acquired  for  the  purpose  of  constructing  thereon 
a  branch  line.  The  branch  intended  was  less  than  a  quar- 
ter of  a  mile  in  length.  It  was  being  constructed  for  the 
purpose  of  connecting  Shields's  mills  with  the  main  line  of 
the  railway  company.  The  company,  under  sec.  28  of  40 
Vic.  cap.  79,  Ont.,  has  express  power  to  build  a  branch  for 
such  a  purpose,  and  the  power  to  construct  the  branch 
would  involve  the  power  to  acquire  the  land  necessary  for 
that  purpose.  Where  the  land  necessary  is  voluntarily 
given  by  the  owner,  there  is  no  need  of  the  exercise  of 
the  compulsory  powers  under  the  General  Railway  Act, 
which  makes  necessary  the  filing  of  a  plan  and  other 
similar  procedure.  The  fact  that,  at  the  time  of  the  entry, 
the  land  intervening  between  the  place  of  the  entry  and 
the  main  line  of  the  company  was  not  shewn  to  have  been 
acquired,  cannot  avail  the  defendants ;  nor  the  fact  that 
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at  that  time  the  branch  was  not  continuously  constructed 
so  as  to  be  connected  with  the  main  line.  It  was  in  pro- 
cess of  construction,  and  this,  so  far  as  the  defendants  are 
concerned,  was  a  sufficient  possession. 

We  answer  the  second  question  in  the  affirmative. 

The  third  question  is,  as  to  the  character  of  the  right 
which  the  Stratford  and  Lake  Huron  Railway  company 
acquired  from  the  owner  of  the  land,  under  the  deed  dated 
the  26th  February,  1878.  The  deed  is  a  conveyance  to  the 
Stratford  and  Lake  Huron  Railway  Company,  of  a  piece 
of  land  specifically  described,  freed  and  discharged  of  and 
from  all  liabilities,  whether  statutory  or  otherwise.  The 
purpose  is,  that  the  land  shall  be  used  for  the  construction 
of  a  branch  railway.  The  intention  is,  that  the  land  so 
conveyed  shall  be  fenced  from  the  adjacent  lands.  The 
deed  clearly  operates  as  a  grant  of  the  parcel  of  land  de- 
scribed, and  not  merely  as  a  grant  of  a  right  of  way  over  it- 

We  answer  the  third  question  in  the  affirmative. 

The  answer  to  this  question  renders  unnecessary  any 
answer  to  the  fourth  question.  It  is  not  necessary  for  the 
decision  of  this  case  to  give  any  opinion  as  to  the  title  of  the 
Great  Western  Railway  Company.  The  5  Rich.  2,  cap.  7,  not 
only  enacts  "  That  none  from  henceforth  make  an  entry 
on  any  lands  and  tenements,  but  in  case  where  entry  is 
given  by  the  law,"  but  "  in  such  a  case  not  with  a  strong 
hand,  nor  with  a  multitude  of  people,  but  only  in  a  peace- 
able and  easy  manner."  It  is  not  necessary  under  this 
statute  that  the  indictment  should  shew  who  had  the  free- 
hold at  the  time  of  the  force,  "because  these  statutes  seem 
equally  to  punish  all  force  of  that  kind,  without  any  way 
regarding  what  estate  the  party  had  or  when  it  was 
made ;  yet  it  seems  that  such  indictment  ought  to  shew 
that  such  entry  was  made  on  the  possession  of  some  person 
who  had  some  estate  in  the  tenement,  either  as  a  free- 
holder or  lessee  for  years,  for  otherwise  it  doth  not  appear 
that  such  entry  was  made  injurious  to  any  one :"  Hawkins 
P.  C.  1,  cap.  28,  sec.  38. 

We  are  of  opinion  that  the  Stratford  and  Huron  Railway 
Company  have  shewn  a  sufficient  estate  in  the  land,  and 


EEGINA  V.  SMITH  ET  AL. 


383 


that  they  were  in  possession  of  the  land  when  the  defen- 
dants made  a  forcible  entry  upon  it,  and  this  subjects  the 
defendants  to  conviction,  whether  the  Great  Western  Railway 
Company  had  a  legal  right  to  enter  peaceably  on  the  land 
or  not.  Evidence  of  title  in  defendants,  or  those  under 
whom  they  were  acting,  is  in  such  a  case  of  no  avail :  see 
Rex  V.  Williams,  4  M.  &  R.  472  ;  Eegina  v.  Cokely  et  al., 
13  U.  C.  R.  521 ;  Eegina  v.  Connor,  2  Pr.  R.  139. 

We  are  not  satisfied  that  the  Great  Western  Railway  Com- 
pany had  any  legal  right  to  enter  on  the  land  for  the  purpose 
of  building  a  switch,  or  for  any  other  purpose,  as  against  the 
Stratford  and  Lake  Huron  Railway  Company,  whose  deed 
of  the  land  was  first  registered,  but  as  the  answer  to  such  a 
question  is  unnecessary  for  the  purpose  of  the  present  con- 
viction, we  do  not  express  any  decided  opinion  on  the  point. 

The  defendants  were,  in  our  opinion,  rightly  convicted 
on  the  first  count  of  the  indictment :  Lows  v.  Telford  et  al., 
L.  R.  1  Ap.  Ca.  414.  The  conviction  on  the  first  count 
must  be  sustained,  and  the  conviction,  as  to  the  second 
count,  quashed.  This  is  our  answer  to  the  fifth  question 
submitted  for  our  opinion. 

Every  one  commits  the  misdemeanor  called  a  forcible 
detainer,  who,  having  wrongfully  entered  upon  any  lands 
or  tenements,  detains  such  lands  and  tenements  in  a 
manner  which  would  render  an  entry  upon  them,  for  the 
purpose  of  taking  possession,  forcible  :  Stejjhen's  Criminal 
Digest,  51.  The  first  count  not  only  alleges  a  forcible 
entry,  but  a  forcible  detainer.  The  evidence,  in  our 
opinion,  supports  each  of  these  allegations.  It  was  in  the 
discretion  of  the  learned  Judge  who  tried  the  cause  either 
to  grant  or  refuse  restitution :  Regina  v.  Wightman,  29 
U.  C.  R.  211.  He,  in  our  opinion,  rightly  granted  it: 
HawJcins  R  C.  1,  cap.  28,  s.  41.  This  is  our  answer  to 
the  sixth  question  submitted  for  our  opinion. 

Armour,  J.,  concurred. 

Conviction  affirmed  as  to  first  and  quashed  as  to 
second  count  of  the  indictment. 
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Herbert  v.  The  Mercantile  Fire  Ins.  Co 

Fire  insurance — Misrepresentation  —  Warranty — Adverse  witness — 
Disa-etions  of  Judge  at  trial — Right  to  review. 

To  a  question  asked  of  the  plaintifl,  on  his  application  for  insurance, 
whether  there  was  any  incendiary  danger  either  threatened  or  appre- 
hended, the  answer  was  in  the  negative,  but  the  evidence  shewed  the 
contrary  in  both  respects.  The  contract  of  insurance  made  the  answer 
a  warranty. 

Held,  that  he  could  not  recover. 

The  Court  will  not  review  the  discretion  of  the  Judge  at  the  trial  in 
receiving  evidence  to  contradict  a  party's  own  witnesses  as  being  adverse, 
nor  in  receiving  evidence  on  the  part  of  the  defence  after  the  close  of 
the  plaintiff's  case,  even  though  for  the  purpose  of  corroborating  the 
defence. 

Action  on  a  policy  of  insurance  against  fire,  dated  25th 
October,  1877,  from  23rd  October,  1877,  to  23rd  October, 
1878,  as  follows : 


1  On  a  brick  dwelling  and  frame  outhouses   $300 

2  On  frame  stable  and  shed   , .  300 

3  On  ordinary  contents  thereof   1200 

4  On  frame  barn   400 

5  On  ordinary  contents  thereof   500 

6  On  a  frame  barn  and  stable  and  barn    200 

7  On  ordinary  contents  thereof   400 

8  On  a  frame  barn  ,   250 

9  On  ordinary  contents  thereof   150 

10  On  frame  stable  and  shed    200 

11  On  log  barn   50 

12  On  ordinary  contents  thereof   400 

13  On  a  frame  dwelling    250 


$4,600 

Averment  of  destruction  by  fire,  on  28th  December, 
1877,  of  items  2, 3, 4,  5,  6,  and  7,  whereby  plaintiff  sustained 
loss  to  the  amount  of  $2,425. 

Plea :  1.  Denial  of  policy. 

2.  That  defendants  did  not  agree  as  alleged. 

3.  That  defendants  were  induced  by  fraud  of  tha  plain- 
tiff to  make  the  policy. 

4.  That  the  plaintiff  by  his  application  warranted  that 
there  was  no  incendiary  danger  threatened  or  apprehended. 
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to  the  insured  premises  :  that  the  existence  of  such  a  cir- 
cumstance was  a  circumstance  material  to  the  risk,  and 
that  such  incendiary  danger  had  been  threatened  and  was- 
apprehended  at  the  time  of  the  application  to  the  know- 
ledge of  the  plaintiff. 

5.  Same  defence  pleaded  as  a  breach  of  the  statutory 
conditions,  and  variations  in  conditions. 

6.  False  and  fraudulent  misrepresentation  and  conceal- 
ment of  incendiary  danger,  contrary  to  the  statutory  con- 
ditions, and  variations  in  conditions. 

Issue  on  all  the  pleas. 

The  issues  were  tried  at  the  last  London  Spring 
Chancery  Sittings,  before  Proudfoot,  V.  C. 

The  application  for  the  insurance  was  made  and  dated 
on  25th  October,  1877.  It  contained  36  questions,  all  of 
which  were  answered  in  writing.  The  32nd  question  was 
as  follows :  "  Is  there  any  incendiary  danger  threatened  or 
apprehended  ? "  Ans.  "  No."  The  conclusion  of  the  appli- 
cation was  as  follows :  "  And  the  said  applicant  hereby 
covenants  and  agrees  to  and  with  the  said  Company  that 
the  foregoing  is  a  just,  full  and  true  exposition  of  all  the 
facts  and  circumstances  in  regard  to  the  condition,  situation, 
value  and  risk  of  the  property  to  be  insured,  so  far  as  the 
same  are  known  to  the  applicant,  and  agrees  and  consents 
that  the  same  be  held  to  form  the  basis  of  the  liability 
of  the  said  Company,  and  shall  form  a  part  of  and  be  a 
condition  of  this  insurance  contract." 

The  policy  was  issued  as  of  25th  October,  1877,  and  had 
endorsed  upon  it  the  "  statutory  conditions,"  with  "  varia- 
tions in  conditions,"  headed  in  red  ink,  as  directed  by 
the  statute. 

The  fire  took  place  on  the  morning  of  28th  December,  1877^ 
and  was  undoubtedly  caused  by  the  act  of  an  incendiaiy. 

The  plaintiff  forwarded  his  proof  papers  on  17th 
January,  1878,  shewing  an  aggregate  loss  of  $2264.15,  and 
stating  that  the  fire,  so  far  as  could  be  ascertained,  "  was 
caused  by  some  evil  disposed  person  or  persons  "  unknown. 

The  plaintiff,  six  or  seven  months  before  insuring  with 
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the  defendants,  had  some  trouble  with  a  man  called  Dagg 
about  some  rails.  The  plaintiff  and  Dagg  a  year  before 
had  traded  farms,  and  a  dispute  arose  between  them  as  to 
rails,  which  ended  in  a  law  suit.  The  suit  was  tried  at 
Goderich,  and  resulted  in  favour  of  the  plaintiff.  When 
returning  from  Goderich  by  train  some  persons  in  the  train, 
who  were  supposed  to  be  friends  of  Dagg,  cut  the  bell  rope, 
and  afterwards  gave  plaintiff  and  his  son  a  beating. 

After  this,  and  up  to  the  time  of  the  insurance,  the 
plaintiff  and  some  of  his  men,  called  Smith  and  Morgan, 
night  after  night  slept  in  his  barn  armed,  for  the  purpose 
of  protecting  the  barn,  as  he  and  his  men  swore  at  the 
trial,  against  tramps ;  but  it  was  contended  on  the  part  of 
the  Company  that  it  was  against  incendiaries.  There  was 
evidence  of  their  having  been  one  night  disturbed  by  some 
men  who  for  some  purpose  were  at  the  barn,  but  fled  in 
the  darkness  when  their  presence  was  discovered. 

One  of  the  plaintiff's  men,  when  the  weather  became  too 
cold  to  sleep  out  of  the  dwelling  house,  recommended  the 
plaintiff  to  insure  the  outbuildings,  and  the  plaintiff  after- 
wards did  so  with  the  defendants. 

The  agent  of  the  Company  at  London  swore  that  on  the 
4th  January,  1878,  immediately  after  the  fire,  and  before 
the  proof  papers  were  sent  in,  the  plaintiff  told  him  the 
origin  of  the  fire  was  incendiarism :  that  foot  marks  had 
been  seen  approaching  the  barn :  that  he  had  been  perse- 
cuted and  threatened  time  and  again  by  his  enemies  at 
Lucan :  that  they  had  threatened  to  set  the  place  on  fire  : 
that  he  lived  in  constant  fear  of  his  enemies  burning 
him  out,  and  said  his  enemies  were  the  same  persons  who 
assaulted  him  after  the  Dagg  trial,  and  that  he  would 
have  to  leave  the  country  to  get  rid  of  his  enemies. 

While  the  plaintiff,  when  called  as  a  witness,  admitted 
some  of  this  conversation,  he  denied  that  he  ever  said  any- 
thing about  his  enemies  threatening  to  set  fire  to  his  pro- 
perty, orof  his  intention  to  quit  the  country  to  escape  them. 

The  inspector  of  the  Company  swore  to  a  subsequent 
conversation  with  the  plaintifi*  in  which  he  said  the  burn- 
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ing  of  the  building  was  no  surprise  to  him :  that  it  had 
been  done  by  his  enemies  ;  and  that  it  was  just  what  he 
had  expected :  that  he  had  fears  of  being  burnt  out  ever 
since  his  trouble  commenced  with  Dagg,  and  that  his 
barn  was  watched  for  that  reason. 

Plaintiff,  in  giving  his  testimony,  denied  that  he  told  the 
inspector  of  his  fears  of  being  burnt  out,  or  that  he  had 
his  men  sleeping  in  the  barn  under  any  such  apprehension. 

This  suit  was  commenced  on  18th  March,  1878. 

After  the  commencement  of  the  suit  the  defendants  sent 
one  Hughes  and  the  Chief  Constable  of  Lucan  to  see  the 
plaintiff's  men.  Smith  and  Morgan,  and  procured  written 
statements  from  them. 

These  men,  according  to  the  written  statements,  said 
they  had  frequently  heard  plaintiff  express  his  fears  about 
iDcing  burnt  out  by  his  enemies  :  that  it  was  to  prevent  the 
realization  of  his  fears  that  they  slept  in  the  barn  while 
the  weather  was  mild  enough  to  permit  of  their  doing  so  ; 
but,  when  called  as  witnesses  for  the  defence  at  the  trial, 
they  denied  that  they  ever  made  such  statements,  and 
assigned,  as  a  reason  for  their  sleeping  in  the  outbuildings, 
the  fear  the  plaintiff  had  of  tramps  stealing  his  grain. 

The  learned  Vice-Chancellor  was  of  opinion  that  these 
witnesses  were  adverse  to  the  defendants,  and  so  permitted 
the  defendants  to  call  Hughes  and  the  constable  to  con- 
tradict  them,  which  they  did. 

The  plaintiff  and  his  wife  were  called  in  reply,  and 
swore  there  were  no  threats  of  burning  of  which  they  had 
any  knowledge  ;  and  the  plaintiff,  in  the  course  of  his  evi- 
dence, contradicted  the  agent  and  inspector  of  the  Company, 
as  already  mentioned,  and  positively  denied  that  he  ever 
said  to  either  of  them  that  he  would  have  to  leave  the 
country  in  order  to  get  rid  of  his  enemies. 

The  defendants  then  proceeded  to  call  a  witness  named 
Lafayette  Young,  who  was  present  at  one  of  these  conver- 
sations, for  the  purpose  of  corroborating  the  testimony 
^iven  by  the  defendants,  and,  subject  to  objection,  he  was 
allowed  to  be  called,  and  swore  he  was  present  at  the  con- 
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versation  between  the  plaintiff  and  the  agent  of  the  Com- 
pany, and  heard  plaintiff  say  he  "  thought  he  would  have 
to  leave  the  country  to  get  rid  of  these  parties."  The 
evidence  shewed  that  if  defendants  had  known  of  the 
threats  to  burn  plaintiff's  premises  they  would  not  have 
accepted  the  risk. 

The  learned  "Vice-Chancellor  came  to  the  conclusion,  upon 
the  evidence,  that  the  plaintiff  before  and  after  the  time  of 
making  the  application  for  insurance  did  apprehend  danger 
from  incendiarism,  and  that  his  representation  to  the  con- 
trary was  wilfully  false,  and  so  he  rendered  a  verdict  for 
the  defendants. 

^e^/iu?ie,Q.C.,  27th May,  1878, obtained  a  rule  calling  on  the 
defendants  to  shew  cause  why  the  verdict  entered  herein  by 
the  learned  Vice-Chancellor,  by  whom  the  case  was  tried  with- 
out a  jury,  should  not  be  set  aside,  and  a  verdict  entered  for 
the  plaintiff  for  the  amount  of  the  policy  sued  on,  or  for 
such  other  sum  as  the  Court  might  think  proper,  or  for 
such  amount  as  might  be  found  to  be  duCj  in  respect  of  the 
loss,  by  the  Master  of  the  Court  of  Chancery,  at  London,  on 
the  ground  that  on  the  law  and  evidence  the  plaintiff  was 
entitled  to  recover,  and  that  the  learned  Vice-Chancellor 
should  have  found  a  verdict  for  the  plaintiff ;  and  on  the 
ground  of  the  improper  reception  of  evidence,  in  this,  that 
the  learned  Vice-Chancellor  allowed  the  defendants  to  give 
evidence  to  contradict  the  evidence  of  their  own  witnesses, 
who  were  not  adverse  witnesses,  and  also  received  the  evi- 
dence of  Lafayette  Young,  in  corroboration  of  the  evidence 
of  the  defendants'  witness  Nattrass,  after  the  close  of  the 
plaintiff's  evidence  in  rebuttal. 

J.  K.  Kerr,  Q.  C,  shewed  cause. 

F.  Osier,  June  5,  1878,  supported  the  rule.  The  learned 
Judge  allowed  the  defendants  to  contradict  their  own  wit- 
nesses, who  were  not  hostile.  Had  it  not  been  for  the 
improper  reception  of  evidence  the  weight  of  evidence 
was  in  favour  of  the  plaintiff:  Greenough  v.  Eccles,  5 
C.  B.  N.  S.  786. 
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There  was  no  evidence  of  any  incendiary  danger  of 
which  the  plaintiff  had  knowledge.  The  threats,  if  any, 
were  after  the  policy  issued. 

June  29,  1878.  Harrison,  C.  J. — Lord  Mansfield,  in 
the  well  known  case  of  Carter  v.  Boehn,  3  Burr.  1905  ; 
S.  C,  1  Smith  L.  C,  7th  Ed.,  560,  in  accurate  language  un- 
folded principles  of  insurance  law  applicable  here,  and 
which  have  never  been  controverted  or  doubted. 

He  said  :  "  Insurance  is  a  contract  upon  speculation.  The 
special  facts  upon  which  the  contingent  chance  is  to  be 
computed  lie  most  commonly  in  the  knowledge  of  the  in- 
sured only.  The  imderwriter  trusts  to  his  representation, 
and  proceeds  upon  confidence  that  he  does  not  keep  back 
any  circumstance  to  his  knowledge  to  mislead  the  under- 
writer into  a  belief  that  the  circumstance  does  not  exist, 
and  to  induce  him  to  estimate  the  risk  as  if  it  did  not  exist." 

"  The  keeping  back  such  a  circumstance  is  a  fraud,  and 
therefore  the  policy  is  void.  Although  the  suppression 
should  happen  through  mistake,  without  any  fraudulent 
intention,  yet  still  the  underwriter  is  deceived,  and  the 
policy  is  void,  because  the  risk  run  is  really  different  from 
the  risk  understood  and  intended  to  be  run  at  the  time  of 
the  agreement." 

"  The  policy  would  be  avoided  against  the  underwriter  if 
he  concealed,  as,  if  he  insured  a  ship  on  her  voyage  which 
he  privately  knew  to  be  arrived,  and  an  action  would  lie  to 
recover  the  premium." 

"The  governing  principle  is  applicable  to  all  contracts 
and  dealings." 

"  Good  faith  forbids  either  party,  by  concealing  what  he 
privately  knows,  to  draw  the  other  into  a  bargain  from  his 
ignorance  of  that  fact,  and  his  believing  the  contrary." 

"  But  either  party  may  be  innocently  silent  as  to  grounds 
open  to  both  to  exercise  their  judgment  upon.  Aliud  est 
celare,  aliud  tacere ;  neque  enim  id  est  celare  quicquid 
reticeas,  sed  mm  quod  tu  scias  id  ignovave  emolumenti 
tui  causa,  veils  eos  quorum  intersit  id  scire." 
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"  This  definition  of  concealment,  restrained  to  the  efficient- 
motives  and  precise  object  of  any  contract,  will  generally 
hold  to  make  it  void  in  favour  of  the  party  misled  by  his. 
ignorance  of  the  thing  concealed." 

In  a  subsequent  part  of  the  same  judgment  he  said,  "The 
reason  of  the  rule  which  obliges  the  parties  to  disclose,  is 
to  prevent  fraud,  and  to  encourage  good  faith.  It  is 
adapted  to  such  facts  as  vary  the  nature  of  the  contract ; 
which  one  privately  knows,  and  the  other  is  ignorant  of 
and  has  no  reason  to  suspect. 

"  The  question,  therefore,  must  always  be,  whether  there 
was,  under  all  the  circumstances,  at  the  time  the  policy  was- 
underwritten,  a  fair  representation  or  a  concealment, 
fraudulent,  if  designed,  or,  though  not  designed,  varying 
materially  the  object  of  the  policy  and  changing  the  risk 
to  be  run." 

Bayley,  J.,  in  Lindenau  v.  Deshorough,  8  B.  &;  C.  586, 592,. 
said  :  "  I  think  that  in  all  cases  of  insurance,  whether  on 
ships,  houses  or  lives,  the  underwriter  should  be  informed  of 
every  material  circumstance  within  the  knowledge  of  the 
insured;  and  that  the  proper  question  is,  whether  any  par- 
ticular circumstance  was  in  fact  material,  and  not  whether 
the  party  believed  it  to  be  so." 

The  case  of  Bufe  v.  Turner  et  at.,  6  Taunt.  338,  may  be 
selected  from  many  similar  cases  as  a  good  illustration  of 
the  foregoing  principles.  The  plaintiff,  having  one  of 
several  warehouses  next  but  one  to  a  boat  builder's  shop  in, 
Heligoland,  which  took  fire  on  the  same  evening,  after 
the  fire  Vv^as  apparently  extinguished,  gave  instructions  by 
letter,  dated  11th  July,  1814,  for  insuring  that  warehouse, 
but  without  apprising  the  underwriters  of  the  neighbour- 
ing fire.  Early  on  the  morning  of  the  13th  of  July,  a  fire 
again  broke  out  in  the  boat  builder's  shop,  and  consumed 
the  premises  insured.  The  jury  acquitted  the  plaintiff"  of 
any  fraud  or  dishonest  design,  the  fire  being  apparently 
extinguished  when  he  ordered  the  insurance,  but  thought 
the  circumstance  of  the  fire  on  the  11th  July  ought  to  have 
been  communicated  to  the  defendants,  who,  without  the 
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information,  did  not  engage  on  fair  grounds  with  the  plain- 
tiff, and,  under  these  circumstances,  they  gave  a  verdict  for 
the  defendants,  and  the  Court  refused  a  rule  nisi  for  a  new 
trial. 

In  accordance  with  these  principles  it  has  been  held 
in  some  United  States  cases  that  incendiary  threats,  or 
attempts  to  set  fire  to  the  insured  or  neighbouring  pro- 
perty, are  material  facts  or  circumstances  which  good 
faith  demands  shall  be  disclosed  in  effecting  an  insurance 
against  fire. 

In  The  North  American  Fire  Ins.  Co.  v.  Throop,  22 
Michigan  167,  Cooley,  J.,  says:  "It  cannot  be  denied  that 
an  attempt  to  destroy  by  fire  the  property  upon  which 
an  insurance  is  sought,  is  usually  regarded  as  a  circum- 
stance of  very  high  importance,  and  as  one  that  presump- 
tively is  always  material  to  the  risk,  though  possibly  in  any 
particular  case  the  insurer,  if  he  were  cognizant  of  all  the 
facts,  might  know  that  the  particular  attempt  that  had 
been  made  was  not  likely  to  be  repeated.  Without  expla- 
nation, the  inference  must  usually  be  that  an  effort  to  fire 
the  building  of  another  indicates  an  evil  motive  which  is 
likely  to  induce  other  attempts  until  the  destruction  is 
accomplished,  and  no  prudent  insurer  would  treat  the  at- 
tempt as  immaterial,  unless  he  had  satisfied  himself  by  a 
careful  enquiry  either  that  the  motive  for  making  it  no 
longer  existed,  or  that  a  renewal  of  the  attempt  had,  for 
some  other  reason,  become  impracticable  or  unlikely.  No 
one  can  question  its  being  both  proper  and  prudent  for  the 
insurer,  in  his  application  for  policies,  to  treat  this  circum- 
stance as  material,  and  to  require  specific  and  truthful 
answers  concerning  it,  and  when  he  has  done  so,  and  made 
their  truthfulness  a  condition  of  the  contract,  w^e  do  not 
think  it  competent  to  submit  to  a  jury  the  question  of  ma- 
teriality, and  allow  them  to  find,  in  opposition  to  the 
contract  of  the  parties  and  general  experience,  that  it  is 
unimportant.  We  think  a  fact  thu:s  specifically  enquired 
about,  and  generally  of  such  vital  importance,  is  to  be  con- 
sidered as  material,  as  a  matter  of  law,  and  defendants  were 
entitled  to  a  charge  accordingly." 
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One  of  the  questions  in  this  case  was,  "Incendiarism — 
have  you  any  reason  to  believe  property  is  in  danger  from 
it?"  The  answer  was  "no,"  and  the  affirmation  was,  by  the 
terms  of  the  policy  and  application,  as  here,  made  a  part  of 
the  policy,  and  the  answers  therein  contained  warranties. 

Where  this  is  not  the  case,  and  the  defence  is  rested 
upon  the  ground  merely  of  concealment  or  misrepresenta- 
tion, less  strictness  is  required. 

In  Beehee  v.  The  Hartford  County  Ins.  Co.,  25  Conn.  51, 
where,  before  making  the  application  for  insurance,  there 
had  been  attempts  to  burn  down  the  property,  and  the 
plaintiff,  when  explaining  these  attempts  to  the  agent,  was 
interrupted  by  the  agent  saying  fires  frequently  occurred, 
and  no  one  could  say  how  they  occurred,  and  passed  on  to 
some  other  enquiries  foreign  to  incendiarism,  it  was  held 
that  plaintiff  was  not  bound  to  go  further  into  details  where 
the  agent  manifested  no  interest  in  the  enquiry,  and  that 
the  plaintiff  could  not  under  the  circumstances  be  fairly 
charged  with  concealment. 

In  Bunyon  on  Insurance,  p.  65,  where  these  cases  are 
mentioned,  it  is  said,  "No  fire  claims  appear  to  have  been 
disputed  in  this  country  on  such  grounds,  which  are  un- 
doubtedly within  the  general  principle;  but  after  the  reign 
of  terror  of  Swing,  in  the  year  1830,  in  the  agricultural 
districts,  it  became  usual  on  the  part  of  offices  to  make  a 
distinct  enquiry,  or  require  a  written  statement  from  the 
insured,  as  to  incendiary  fires  in  his  district,  or  threats  per- 
sonal to  himself." 

The  same  writer  then  well  says,  "  If  the  non-communi- 
cation of  a  material  fact  will  avoid  the  policy,  a  fortiori 
a  misrepresentation  will  do  so." 

A  representation  is  said  by  Marshall  on  Insurance,  2nd 
ed.,  345,  quoted  by  Bunyon,  p.  66,  to  be  material,  "when  it 
communicates  any  fact  or  circumstance,  the  belief  of  which 
may  be  reasonably  supposed  to  influence  the  judgment  of 
the  underwriters  in  undertaking  the  risk  and  calculating  the 
premium ;  and,  whatever  may  be  the  form  of  expression  used 
by  the  assured  or  his  agent  in  making  a  representation, 
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'if  it  have  the  effect  of  imposing  upon  or  misleading  the 
underwriters,  it  will  be  material  and  fatal  to  the  contract." 

What  amounts  to  a  concealment  or  misrepresentation  of 
a,  material  fact  is,  in  the  absence  of  warranty,  a  question 
for  the  jury,  where  there  is  a  jury,  or  for  the  judge  where 
there  is  no  jury:  Fitzherhert  v.  Mather,  1  T.  E.  12; 
Huguenin  v.  Rayley,  6  Taunt.  186  ;  Von  Lindeneau  v. 
Leshorough,  3  C.  &;  P.  353;  Benson  v.  The  Ottaiva  Agri- 
.cultural  Mutual  Ins,  Co.,  42  U.  C.  K.  282. 

The  underwriters  had,  before  accepting  the  risk,  put  to 
the  plaintiff  the  distinct  question,  "  Is  there  any  incendiary 
danger  threatened  or  apprehended  ? "  To  this  the  plaintiff 
answered  in  the  negative. 

It  is  clear,  on  the  evidence,  that  if  the  answer  had 
been  in  the  affirmative  the  defendants  would  not  have 
accepted  the  risk ;  and  it  is  not,  we  think,  assuming  too 
much  against  the  plaintiff  to  assume  that,  as  a  man  of 
ordinary  intelligence,  he  knew  this  would  be  the  result  of 
such  an  answer ;  but  whether  he  knew  it  or  not  is  in  law 
a  matter  of  no  consequence. 

The  words  "  incendiary  danger "  are  unfortunately  too 
well  known  for  any  man  in  Lucan  or  its  neighbourhood 
to  profess  ignorance  of  their  meaning.  If  the  plaintiff 
was  ignorant  of  their  meaning,  he  ought  to  have  ascertained 
the  meaning  before  answering  the  question.  But  he  does 
not  profess  ignorance  of  their  meaning.  He  appears  fully 
to  have  understood  their  meaning,  but  represented  that,  so 
far  as  he  was  concerned,  an  incendiary  fire  was  neither 
threatened  nor  apprehended.  The  learned  Judge  has  found 
against  him  on  the  evidence.  The  evidence  abundantly 
shews  the  threats.  The  plaintiff's  own  conduct  abundantly 
shews  the  apprehension  of  the  threats  being  carried  into 
execution,  and  the  circumstances  attending  the  fire 
abundantly  prove  that  they  were  carried  into  execution. 

The  contract  has  made  the  answer  to  the  question  a 
warranty,  and  so  material ;  but  if  this  were  otherwise,  there 
is  no  doubt  of  its  being  material,  upon  the  evidence,  as  a 
■question  of  fact. 
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The  plaintiff  is  not,  in  our  opinion,  entitled  to  recover 
either  on  the  law  or  evidence. 

This  being  our  opinion,  there  can  be  no  verdict  entered 
by  us  for  the  plaintiff,  and  the  only  question  remaining  is^^ 
whether  there  should  be  a  new  trial  for  alleged  improper 
reception  of  evidence. 

The  grounds  stated  are  two: 

1.  The  learned  yice-Chancellor  allowed  the  defendants 
to  give  evidence  to  contradict  the  evidence  of  their  own 
witnesses,  who  were  not  adverse  witnesses.  2.  And  received 
the  evidence  of  Lafayette  Young  in  corroboration  of  the 
defendants'  witness,  Nattrass  (the  agent  of  the  company,)- 
after  the  close  of  the  plaintiff's  evidence  in  rebuttal. 

It  is  provided  by  section  27  of  Eev.  Stats.  Ont.,  cap.  62, 
that  "  a  party  producing  a  witness  shall  not  be  allowed  to 
impeach  his  credit  by  general  evidence  of  bad  character,. 
but  in  case  the  witness,  in  the  opinion  of  the  Judge,  proves 
adverse,  such  party  may  contradict  him  by  other  evidence^ 
or  may,  by  leave  of  the  Judge,  prove  that  the  witness 
made,  at  other  times,  a  statement  inconsistent  with  his- 
present  testimony." 

The  origin  of  this  section  is  the  English  Common  Law 
Procedure  Act,  1854,  sec.  22,  from  which  sect.  214  of  our 
Common  Law  Procedure  Act  was  transcribed. 

The  English  enactment  was  much  discussed  in  Green- 
ough  V.  Eccles  et  al,  5  C.  B.  N.  S.  786. 

Williams,  J.,  at  p.  802,  said :  "  The  section  lays  down- 
three  rules  as  to  the  power  of  a  party  to  discredit  his  own 
witness  ;  first,  he  shall  not  be  allowed  to  impeach  his  evi- 
dence by  general  evidence  of  bad  character  ;  secondly,  he 
may  contradict  him  by  other  evidence  ;  thirdly,  he  may 
prove  that  he  made  at  other  times  a  statement  inconsis- 
tent with  his  present  testimony. 

"  These  three  rules  appear  to  include  the  principal  ques- 
tions that  have  ever  arisen  on  the  subject,  as  may  be  seen 
by  referring  to  the  chapter  in  Phillips  on  Evidence,  which 
treats  of  the  right  of  a  party  to  disprove  or  impeach  the. 
evidence  of  his  own  witnesses.    And  it  will  there  be  fur- 
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ther  seen  that  the  law  which  relates  to  the  first  two  of 
these  rules  was  settled  before  the  passing  of  [the  Act; 
while,  as  to  the  third,  the  authorities  were  conflicting  ; 
that  is  to  say,  the  law  was  clear  that  you  could  not  dis- 
credit your  own  witness  by  general  evidence  of  bad  charac- 
ter, but  you  might,  nevertheless,  contradict  him  by  other 
evidence  relevant  to  the  issue.  Whether  you  could  dis- 
credit him,  by  proving  that  he  made  inconsistent  state- 
ments, was  to  some  extent  an  unsettled  point." 

Cockburn,  C.  J.,  said,  at  p.  806  :  "  Looking  at  the  22nd 
section  of  the  C.  L.  P.  Act,  1854,  I  think  it  is  clear  that 
there  has  been  a  great  blunder  in  the  drawing  of  it,  and 
on  the  part  of  those  who  adopted  it.  The  first  two 
branches  of  the  section  were  evidently  intended  to  be 
declaratory  of  the  existing  law,  but  the  third  branch  goes- 
far  beyond  it.  It  was  intended  to  give  a  party  producing 
a  witness  an  opportunity,  with  the  leave  of  the  learned 
Judge,  if  the  witness  should  prove  adverse — which  I  agree 
with  my  learned  brothers  must,  in  this  part  of  the  section,, 
be  understood  to  mean  hostile — of  shewing  that  he  had 
previously  made  a  statement  contradictory  of  his  then 
testimony  ;  but  unfortunately  the  word  adverse,  instead 
of  preceding  the  third  branch  of  the  section  only,  is  made 
to  precede  the  second  branch,  which  is  clearly  declaratory 
of  the  existing  law." 

In  the  case  now  before  us  we  are  only  concerned  with 
the  third  branch  of  the  section.  All  the  Judges  in 
Greenough  v.  Eccles  et  al.,  agreed  that  the  w^ord  'adverse,' 
as  used  in  the  section,  meant  '  hostile,'  and  not  simply  un- 
favourable to  the  side  of  the  party  calling  the  witness. 

Sir  J.  P.  Wilde,  in  Coles  v.  Coles  and  Broiun,  L.  R.  1  P. 
&  D.  71,  said,  "A  hostile  witness  is  a  witness  who,  from  the 
manner  in  which  he  gives  his  evidence,  shews  that  he  is  not 
desirous  of  telling  the  truth  to  the  Court." 

This  was  exactly  the  opinion  formed  by  the  learned- 
Vice  Chancellor  of  the  witnesses  whom  he  ruled  to  be 
adverse,  and  allowed  to  be  contradicted  by  previous  state- 
ments made  by  them ;  and  there  was,  independently  of  that 
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testimony  and  excluding  it,  ample  evidence  to  sustain  the 
defence. 

'The  learned  Vice  Chancellor  saw  the  witnesses  and 
heard  their  testimony.  He  could  and  did  observe  their 
conduct  and  demeanour  when  giving  evidence.  His  opinion, 
and  not  ours,  is  the  one  which  ought  to  prevail  as  to 
whether  the  witnesses  were  adverse  in  the  sense  which  we 
have  described. 

In  Grenough  v.  Eccles,  the  question  before  the  Court 
was,  whether  the  ruling  of  Cockburn,  C.  J.,  that  a  parti- 
cular witness  was  not  adverse,  was  a  right  ruling,  and 
Willes,  J.,  at  p.  806,  said,  "Moreover,  even  if  the  Lord 
Chief  Justice  had  been  wrong,  I  should  have  been,  as  at 
present  advised,  of  opinion  that  we  have  no  jurisdiction 
to  review  the  ruling.  In  order,  no  doubt,  to  prevent  the 
increase  of  causes  of  new  trial,  the  Legislature  have,  as  it 
appears  to  me,  in  terms  made  the  opinion  of  the  Judge 
upon  that  point  absolute,  and  therefore  final." 

Although  this  was  only  a  dictum  it  was  the  dictum  of 
of  a  very  learned  Judge,  and  in  our  opinion  correctly  ex- 
presses what  we  take  to  be  the  sound  construction  of  the 
language  used  in  the  section. 

Whether  the  witness  proves  adverse  is  not  for  the  opinion 
of  the  Court,  on  review  of  the  Judge's  decision,  but,  in  the 
language  of  the  Act,  for  "the  opinion  of  the  Judge," 
whose  opinion,  owing  to  his  situation  at  the  time  of  the 
giving  of  the  testimony,  is  necessarily  of  more  value  than 
can  be  the  opinion  of  those  who  afterwards  can  do  no  more 
than  read  the  testimony  which  has  been  reduced  to  writing. 

We,  however,  if  the  matter  be  properly  before  us,  enter- 
tain no  doubt  of  the  correctness  of  the  ruling  of  the  learned 
Judge  in  holding  the  witnesses  to  be  adverse  whose  testi- 
mony he  allowed  to  be  contradicted.  See  Faulkner  v. 
Brime  et  al,  1  F.  &  F.  254 ;  Dean  v.  Knight,  lb.  433 ; 
Martin  v.  Traveller's  Ins.  Co.,  lb.  505  ;  Pound  v.  Wilson, 
4  F.  &  F.  301 :  Amstell  v.  Alexander,  16  L.  T.  N.  S.  830 ; 
Jackson  v.  Thomason,  1  B.  &  S.  745  ;  Wright  v.  Wilkins,  4 
Jur.  N.  S.  804  ;  Ohlsen  v.  lerrero,  L.  R  10  Ch.  127. 
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The  reception  of  the  evidence  of  a  witness,  adduced  by 
the  defendants  after  the  reply  of  the  plaintiff,  even  if  for 
the  purpose  of  corroborating  the  defence,  was  a  matter 
entirely  in  the  discretion  of  the  learned  Judge,  and  clearly 
not  the  subject  of  review.  The  object  of  a  trial  is,  or  ought 
to  be,  the  pursuit  of  truth.  The  ordinary  rules  of  pro- 
cedure at  a  trial  are  deemed  convenient  to  attain  that  end; 
but  particular  cases  may  arise,  and  particular  cases  da- 
arise,  where  a  rigid  adherence  to  this  procedure  would  be 
to  defeat  the  purpose  of  the  procedure.  In  such  a  case 
there  must  be  a  discretion  in  the  presiding  Judge  to  allow 
witnesses  to  be  called,  even  out  of  the  ordinary  course, 
where  in  his  judgment  the  interests  of  justice  demand  it. 
The  question  proper  for  review,  in  such  a  case,  is  whether  the 
evidence  of  the  witness  so  received  was  material  to  the  issue. 

If  this  question  must  be  answered  in  the  affirmative,, 
there  is  no  ground  for  a  new  trial.  If  the  witness  was  an 
admissible  witness,  the  order  of  his  admission  is  not  the 
subject  of  enquiry  on  the  application  for  a  new  trial. 

Armour,  J.,  concurred. 


Ride  discharged. 
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Black  v.  Eeynolds. 

Trover  against  sheriff — Estoppel. 

In  trover  for  the  value  of  a  piano,  sold  by  the  defendant,  as  sheriflF,  under 
an  execution,  it  appeared  that  an  interpleader  had  been  directed  as  to 
the  piano,  the  plaintiff  to  give  the  usual  security  within  twenty  days  for 
its  value,  to  be  appraised  by  the  defendant.  The  defendant,  though  applied 
to,  neglected  to  appraise  the  piano  until  it  was  impossible  for  the  pbintiflF 
to  give  security  within  the  required  time.  Security  was,  however,  after- 
wards given,  but  the  defendant  nevertheless  sold  the  piano,  contendiug  that 
be  was  justified  is  so  doing,  as  the  plaintiff  had  not  complied  with  the  terms 
of  the  order  :  Held,  that  the  plaintiff  having  been  prevented  by  the  defen- 
dant's neglect  from  complying  with  the  order,  defendant  was  estopped  from 
saying  that  plaintiff's  non-compliance  therewith  justified  him  in  selling. 

Held,  also,  that  the  effect  of  the  defendant's  neglect  was  either  to  deprive 
him  of  the  protection  of  the  order  or  to  operate  as  a  waiver  of  the  time 
thereby  limited  for  giving  security;  that  if  the  former,  he  was  not  justified 
by  the  order  in  selling;  if  the  latter,  he  was  not  justified,  after  the  bond 
was  allowed  and  filed,  of  which  he  had  notice ;  but  whether  he  had 
or  had  not  notice  of  the  allowance  and  filing  of  the  bond,  Held,  that  his 
duty,  under  the  circumstances,  was  to  have  ascertained  whether  the 
payment  had  been  made  or  security  given  before  selling,  and,  if  so,  to 
have  withdrawn  from  possession. 

Observations  on  the  exorbitant  charge  for  fees  and  possession  money  made 
by  the  sheriff. 

Trover  for  a  piano. 

Pleas,  not  guilty,  and  a  denial  of  the  plaintiff's  property. 
Issue. 

The  case  was  tried  before  Harrison,  C.  J.,  at  the  last 
Whitby  Assizes,  without  a  jury,  when  a  ^jto  forma  verdict 
was  rendered  for  the  defendant,  and  the  value  of  the  piano 
was  assessed  at  $450,  in  order  that  the  verdict  might  be 
entered  for  the  plaintiff  for  that  sum  if  the  Court  should 
consider  her  entitled  to  recover. 

The  piano  in  question  was  seized  by  the  defendant  under 
an  execution  at  the  suit  of  one  Drouillard  against  one 
Walker,  as  the  property  of  Walker,  and  was  claimed  by 
the  present  plaintiff,  whereupon  the  defendant  applied  for 
and  obtained  an  interpleader  order,  which  directed  that 
upon  payment  of  the  appraised  value  (to  be  appraised  by 
said  sheriff)  of  the  goods  and  chattels  under  seizure, 
and  claimed  by  the  said  claimant  Sarah  Black,  being 
one  piano,  into  Court  by  the  said  claimant  within 
twenty  da^^s  from   date,  or  upon  giving  within  the 
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\same  time  security  to  the  satisfaction  of  the  deputy  clerk 
of  ^this  Court,  at  Whitby,  for  the  payment  of  the  same 
fimount  by  the  said  claimant  according  to  the  directions  of 
any  rule  of  Court  or  Judge's  order  to  be  made  therein,  and 
upon  payment  to  the  said  sheriff  of  the  possession  money 
from  the  date  thereof,  the  said  sheriff  should  withdraw  from 
the  goods  and  chattels  seized  by  him  under  the  writ  of 
fieri  facias  issued  therein,  and  claimed  by  the  said  claim- 
ant :  that  unless  such  payment  should  be  made,  or  such 
security  given  within  the  time  aforesaid,  the  said  sheriff 
should  proceed  to  sell  the  said  goods  and  chattels,  and  pay  the 
proceeds  of  the  sale,  after  deducting  the  expenses  thereof 
^and  the  possession  money  from  the  said  date,  into  Court, 
to  abide  further  order :  that  the  parties  should  proceed  to 
the  trial  of  an  issue  in  the  Court  of  Common  Pleas,  in 
which  the  said  claimant  should  be  plaintiff  and  the  said 
execution  creditor  defendant,  and  that  the  question  to  be 
tried  should  be,  whether  at  the  time  of  the  seizure  of  the 
,3aid  goods,  &c.,  the  same  were  the  property  of  the  claimant 
as  against  the  execution  creditor :  that  such  issue  should 
be  prepared  and  delivered  by  the  plaintiff  therein  within 
ihirt}^  days  from  the  date  of  the  order,  and  be  returned  by 
the  defendant  therein  within  ten  days  thereafter,  and 
1)6  tried  at  the  then  next  ensuing  Spring  Assizes  in  and  for 
the  county  of  Ontario,  &;c. 

After  the  interpleader  order  issued,  the  plaintiff's  attor- 
ney made  several  applications  to  the  defendant  for  the 
appraisement,  under  the  order,  of  the  value  of  the  piano, 
with  a  view  of  giving  the  security,  but  could  not  succeed 
in  getting  it  until  the  defendant  sent  it  to  him  by  letter  of 
the  6th  of  December,  and  the  delay  thus  occasioned  by  the 
defendant  rendered  it  impossible  for  the  plaintiff  to  give 
the  required  security  within  the  twenty  days  limited  by 
the  order. 

The  plaintiff's  attorney,  however,  prepared  a  bond,  and 
after  considerable  delay  in  procuring  it  to  be  executed, 
filed  it  on  the  6th  of  February,  1877,  w^ith  the  Deputy 
Olerk  of  the  Crown,  at  Whitby,  who  allowed  the  same  as 
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security  to  his  satisfaction  within  the  terms  of  the  inter- 
pleader order. 

The  defendant,  however,  proceeded  and  sold  the  piano- 
on  the  15  th  of  February,  1877,  whereupon  this  action  was 
brought. 

The  defendant  contended  that  he  was  justified  in  selling,, 
the  terms  of  the  interpleader  order  not  having  been  com-- 
plied  with;  while  the  plaintiff  denied  that  he  was  sO' 
justified,  because  the  security  had  been  given  before  the 
sale,  and  there  was  no  possession  money  payable. 

It  was  admitted  at  the  trial  that  the  piano  was  the^ 
property  of  the  plaintifi",  and  it  was  agreed  that  the  facts  - 
appearing  in  Black  v.  Drouillard,  28  C.  P.  107,  were  to  be 
taken  as  proved  in  this  case. 

Hector  Cameron,  Q.  C,  21st  May,  1878,  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  plaintiff  for  $450,  pursuant- 
to  leave  and  the  Law  Reform  Amendment  Act,  or,  if 
necessary,  to  amend  the  declaration,  as  moved  at  the  trial,., 
and  enter  a  verdict  for  the  plaintiff  thereon ;  or  for  a  new 
trial,  on  the  law  and  evidence. 

F.  Osier,  30th  May,  1878,  shewed  cause.  The  bond 
given  was  open  to  objection,  as  the  name  of  one  of  the 
sureties  was  omitted ;  nor  was  there  any  affidavit  of  execu- 
tion. There  was  no  bond  given  within  the  terms  of  the 
order.  On  default  the  sheriff  was  directed  to  sell,  and 
there  was  default.  There  was  no  notice  given  to  the  sheriff 
of  the  bond  when  received. 

H.  Cameron,  Q.  C,  contra.  The  sheriff  delayed  making  ' 
his  appraisement  till  the  18th  day.  The  sheriff  could  not 
sell  for  the  possession  money.  There  is  no  provision  as. 
to  giving  notice  of  the  allowance  of  the  bond.  The  sheriff 
proceeded  at  his  peril;  his  business  was  to  have  searched 
before  selling. 

June  29th,  1878.  Armour,  J. — The  only  material  con-- 
tradiction  in  the  facts  appearing  at  the  trial  was,  whether 
the  defendant  had  notice  of  the  filing  of  the  bond  before- 
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the  sale,  but  the  conclusion  I  arrive  at  as  to  this,  a  conclu- 
sion in  which  the  learned  Chief  Justice  who  tried  the  cause 
agrees,  is  that  the  defendant  had  such  notice. 

I  think  that  the  plaintiff  having  been  prevented  by  the 
neglect  of  the  defendant  in  making  the  appraisement,  from 
giving  the  required  security  within  the  twenty  days,  it 
does  not  lie  in  the  defendant's  mouth  to  say  to  her,  "  You 
did  not  comply  with  the  interpleader  order  by  giving  the 
security  within  the  twenty  days,  and  I  am  therefore  justi- 
fied in  selling  your  property." 

The  effect  of  such,  the  defendant's  neglect,  was,  in  my 
opinion,  either  to  deprive  him  altogether  of  the  protection 
of  the  interpleader  order,  or  to  operate  as  a  waiver  of  the 
time  thereby  limited  for  the  giving  of  the  security.  If  the 
former  was  the  efiect  of  his  neglect,  he  was  not  justified  by 
the  order  in  selling ;  if  the  latter  was  the  effect  of  it,  he 
was  not  justified  in  selling  after  the  bond  was  filed  and 
allowed. 

Although  I  think  the  proper  conclusion  of  fact  is  that 
the  defendant  had  notice  of  the  filing  and  allow^ance  of  the 
bond,  yet,  whether  he  had  or  not,  I  think  it  was  his  plain 
duty,  under  the  circumstances  of  this  case,  to  have  ascer- 
tained whether  payment  had  been  made  or  security  given 
before  he  sold  the  property,  and  if  he  had  found  either  that 
payment  had  been  made  or  security  given,  as  required  hy 
the  order,  he  ought  to  have  withdrawn  from  the  possession. 

I  have  said  nothing  about  the  payment  of  possession 
money,  because  in  this  case  there  was  no  possession  money. 

One  cannot  help  seeing,  by  a  perusal  of  the  evidence,  that 
the  difficulty  the  defendant  has  placed  himself  in  was- 
caused  by  his  making  an  exorbitant  demand  for  fees  which 
were  not  claimable,  and  for  possession  money  which  was 
not  chargeable. 

In  his  letter  of  the  Oth  of  December,  1876,  he  claimed 
for  sheriff's  fees  and  possession  money  $42.  In  a  letter 
written  on  the  day  the  bond  was  filed,  he  demanded  for 
sheriff's  fees  and  possession  money  $89  ;  after  the  sale  of 
the  piano  he  deducted  from  the  proceeds,  which  were  $225> 
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the  sum  of  $186.05  for  sheriff's  fees  and  possession  money. 
Upon  the  taxation  of  his  fees  by  the  proper  officer,  he  was 
allowed  $27.70  in  all,  no  possession  money  being  allowed, 
^ind  upon  the  evidence  in  this  cause  there  could  be  no  pre- 
tence for  claiming  any. 

The  Court  is  always  most  anxious  to  protect  its  officers, 
but  in  order  to  entitle  themselves  to  such  protection,  they 
must  make  at  least  a  faint  effort  to  merit  it. 

I  think  the  defendant  was  not  justified  in  selling  the 
plaintiff's  property,  and  is  not,  protected  by  the  inter- 
pleader order,  and  the  rule  should  be  made  absolute  to 
•enter  a  verdict  for  the  plaintiff  for  $450  damages. 

Harrison,  C.  J.,  concurred. 

Rule  absolute. 


Westloh  v.  Brown. 

Promissory  note — Indorser — Alteration  without  notice — Promise  to  pay. 

After  the  making  of  a  promissory  note,  it  was  altered  by  the  maker  as  to 
the  time  of  payment,  without  the  consent  of  the  indorser,  who,  however, 
but  without  knowledge  of  the  alteration,  promised  to  pay  it :  Held,  in 
an  action  against  the  indorser,  that  the  alteration  having  been  made 
without  his  authority  rendered  the  note  void,  and  that  no  subsequent 
promise  by  him  to  pay  could  have  the  effect  of  ratifying  it. 

Held^  also,  that  without  actual  knowledge  of  the  alteration  the  premise  to 
pay  amounted  to  nothing,  the  means  of  knowledge  alone  being  in- 
sufficient. 

Action  on  a  promissory  note  for  $450,  dated  the  20th  of 
November,  1876,  payable  twelve  months  after  date,  made  by 
one  Wilson  and  endorsed  by  the  defendant  and  one  Ralph 
Erown,  with  interest  at  eight  per  cent. 

Plea :  denial  of  endorsement. 

Issue. 
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The  case  was  tried  at  the  last  Spring  Assizes  before 
Eurton,  J. A.,  and  a  jury. 
The  facts  were  as  follow : 

One  Wilson  being  indebted  to  the  plaintiff  in  the  sum  of 
$300,  the  plaintiff  offered  to  advance  him  $150  more  if  he 
(Wilson)  would  give  him  his  father  or  one  Walper  as 
security.  Wilson  said  he  could  not  get  his  father,  but  that 
lie  could  get  his  two  brothers-in-law,  the  defendant  Robert 
IBrown  and  one  Ralph  Brown,  to  which  the  plaintiff 
assented. 

Subsequently  Wilson  handed  to  the  plaintiff,  in  the 
presence  of  Walper,  a  promissory  note,  bearing  date  the 
20th  of  November,  1876,  made  by  him  (Wilson),  payable 
twenty-six  months  after  date,  to  Henry  Westloh,  or  bearer, 
for  the  sum  of  $450,  with  interest  at  the  rate  of  eight  per 
•cent,  per  annum,  endorsed  by  the  defendant  and  by  Ralph 
Brown. 

Walper  thereupon  read  the  said  note  to  the  plaintiff,  and 
when  he  read  "  twenty-six  months  after  date,"  the  plaintiff 
said,  "  I  am  not  going  to  take  that  note."  Wilson  said, 
"  Why  ?"  Plaintiff  said,  "  I  only  promised  to  give  you  the 
money  for  twelve  months,  and  this  is  for  twenty-six 
months."  Wilson  said,  "  We  can  alter  it"  ;  and  he  accord- 
ingly struck  out  "  twenty-six  "  and  inserted  "  twelve  "  in 
lieu  thereof,  and  the  plaintiff  took  it  and  paid  over  the 
$150. 

The  defendant  was  not  present  when  this  alteration  was 
made,  nor  had  Wilson  any  authority  from  the  defendant  to 
make  the  alteration,  nor  did  Wilson  profess  to  act,  in 
making  the  alteration,  for  the  defendant. 

The  promissory  note  so  altered  was  the  promissory  note 
sued  on  in  this  action. 

At  the  trial  the  handwriting  of  the  defendant  was 
proved  and  evidence  was  adduced  that,  during  the  currency 
of  the  note  and  after  its  maturity,  the  defendant  had  pro- 
mised to  pay  it,  and  that  it  had  been  shewn  to  him,  and 
that  he  had  looked  at  it  and  had  it  in  his  hands  ;  but  his 
attention  was  never  called  to  the  alteration,  nor  was  it 
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proved  that  when  he  made  the  promises  he  had  actual 
knowledge  of  the  alteration. 

The  defendant  positively  denied  any  authority  in  Wilson 
to  make  the  alteration,  and  denied  ever  having  promised 
to  pay  the  note  after  he  became  aware  that  it  had  been 
altered. 

It  appeared  also  in  evidence  that  the  plaintiff  had,  on  the 
advice  of  his  solicitor  taken  criminal  proceedings  against 
Wilson  for  forgery  in  making  the  said  alteration,  from 
which  criminal  proceedings  Wilson  was  discharged,  but- 
how  did  not  appear. 

The  learned  Judge  left  the  following  questions  to  the  jury ; 

1.  Was  the  alteration  in  the  note  made  before  it  w^s 
transferred  to  the  plaintiff,  and  without  the  original  consent 
of  the  endorser  ? 

2.  Did  the  defendant  afterwards,  and  before  the  maturity 
of  the  note,  with  a  knowledge  of  the  alteration,  assent 
to  it  ? 

3.  Assuming  that  the  conclusion  arrived  at  be,  that  the 
defendant  ratified  the  endorsement  of  the  note  by  a  promise 
to  pay,  did  the  defendant  promise  to  pay  after  the  same 
became  due,  and  after  he  had  received  notice  of  its  non- 
payment ? 

To  each  of  these  questions  the  jury  answered  "  Yes." 
A  verdict  was  thereupon  entered  for  the  plaintiff,  with 
leave  reserved  to  the  defendant  to  move  to  enter  a  nonsuit, 

F.  Osier,  23rd  May,  1878,  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit  pursuant  to  leave,^ 
or  for  a  new  trial  on  the  law  and  evidence,  and  weight  of 
evidence,  on  the  ground  that  on  the  answers  of  the  jury  to 
the  questions  submitted  to  them,  the  verdict  should  have 
been  entered  for  defendant. 

8.  Richards^  Q.  C,  5th  June,  1878,  shewed  cause.  The 
alteration  was  made  before  the  note  had  actually  become 
a  complete  note,  and  defendant  knew  that  it  had  been  so 
altered  and  promised  to  pay  it:  Doivnes  v.  Richardson, 
5  B.  &  Al.  674 ;  Tarleton  v.  Shingler,  7  C.  B.  812. 
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Osier,  contra.  The  plaintiff  was  a  party  to  the  forgery : 
lie  had  knowledge  of  it  from  the  first.  There  was  an 
alteration  without  consent  and  without  previous  authority, 
which  rendered  the  note  void,  and  no  subsequent  promise 
<;ould  ratify  what  had  been  done,  for  there  was  nothing  to 
ratify :  Brook  v.  Hook,  L.  R.  6  Ex.  89  ;  Turner  v.  Wilson^ 
23  C.  P.  87.  There  is  no  estoppel.  There  is  no  principle 
on  which  there  might  be  presumptive  evidence  of  authority; 
but  here  he  denies  it.  It  was  not  done  for  his  benefit,  and 
under  Turner  v.  Wilson  it  is  incapable  of  ratification. 
Besides,  there  was  no  consideration  for  the  ratification. 
Downes  v.  Richardson,  5  B.  &;  Al.  674,  is  distinguishable. 
It  turned  on  the  Stamp  Act. 

29th  June,  1878.  Armour,  J. — It  was  contended  at 
the  trial,  and  that  contention  is  renewed  before  us,  that 
the  alteration  having  been  made  without  the  authority  of 
the  defendant  rendered  the  note  void,  and  that  no  subse- 
quent promise  by  the  defendant  to  pay  it  could  have  the 
effect  of  ratifying  what  was  thus  rendered  void. 

I  am  of  opinion  that  this  contention  must  prevail. 

The  case  of  Master  v.  Miller,  1  Smith  L.  C,  7th  ed.,  p. 
871,  shews  that  the  alteration  avoided  the  note  ;  and  the 
case  of  Brook  v.  Hook,  L.  R.  6  Ex.  89,  is  authority  that  a 
note  so  altered,  as  this  was,  cannot  be  ratitied.  See  also 
Story  on  Agency,  8th  ed.,  sec.  240. 

I  am  also  of  the  opinion  that  there  being  no  evidence 
that  the  defendant  had  actual  knowledge  of  the  alteration 
wrhen  he  made  the  promises  to  pay,  they  amounted  to 
nothing,  actual  knowledge  being  necessary,  and  not  merel}?- 
means  of  knowledge — Bell  v.  Gardiner,  4  M.  &  Gr.  11 — and 
<on  this  ground  also  I  think  the  plaintiff  must  fail. 

The  rule  will  therefore  be  absolute  to  enter  a  nonsuit. 

Harrison,  C.  J.,  concurred. 

Ride  absolute  for  nonsuit 
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McArthur  v.  Eagleson. 

Ejectment — Estoppel  in  pais — Statute  of  Limitations. 

Plaintiff,  intending  to  return  after  a  short  interval,  left  his  wife  and  home* 
more  than  thirty  years  ago,  and  went  to  the  United  States,  where  he- 
remained  until  a  short  time  before  this  action.  Ho  had  never  communi- 
cated with  his  wife  or  friends  whilst  absent,  and  was,  until  his  return^ 
two  or  three  years  ago,  believed  to  be  dead.  Several  years  since,  and 
within  seven  years  after  his  departure,  his  wife,  acting  on  this  belief,, 
married  again,  and  lived  with  her  new  husband  on  plaintiff's  farm.  They 
both  mortgaged  the  farm  to  a  Building  Society,  which  sold  it  under  a 
power  of  sale  in  the  mortgage.  On  his  return,  the  plaintiff  brought  eject- 
ment against  the  purchaser  from  the  company  : — Held,  that  he  was  en- 
titled to  recover,  and  that,  however  culpable  he  might  have  been  in  not- 
communicating  with  his  wife,  his  negligence  did  not,  even  as  against  a 
purchaser,  under  the  bond  fide  belief  that  he  was  dead,  estop  him  frona 
claiming  the  land.  Held,  also,  Wilson,  J.,  dissenting,  that  he  was  not 
barred  by  the  Statute  of  Limitations,  for  the  possession  of  his  wife  was  his- 
possession. 

Ejectment  for  the  north  half  of  lot  number  16  in  the  1st 
concession  of  Eckfrid. 

The  plaintiff  claimed  as  patentee  of  the  Crown. 

The  defendant,  besides  denying  the  plaintiff's  title 
asserted  title,  by  length  of  possession,  under  William 
Davidson,  who  took  possession  in  1853,  and  continued  in 
possession  till  1872,  when  he  conveyed  the  said  land  to  the 
Canada  Permanent  Loan  and  Savings  Company,  by  mort- 
gage dated  the  10th  of  February,  1872,  under  which  mort- 
gage the  company  took  possession  from  Davidson,  in  May^ 
1875,  and  continued  therein  \mtil  March,  1876,  when  they 
sold  and  conveyed  the  same  to  the  defendant  by  deed,  dated 
28th  of  March,  1876,  under  which  he  took  possession,  and 
so  remained  ever  since. 

The  cause  was  tried  at  the  last  Fall  Assizes  at  London, 
before  Harrison,  C.  J.,  without  a  jury.  The  following 
facts  appeared: 

John  McAvthvr,  the  plaintiff,  said:  "I  took  up  the  land 
in  1834  or  1835.  I  planted  ten  bushels  of  potatoes  on  the 
land  that  year.  I  finally  went  on  to  it  in  1838;  we  com- 
menced clearing  on  it.  I  got  the  lot  from  Col.  Talbot,  and 
I  had  to  do  settlement  duty  on  it.  I  got  a  certificate  en- 
titling me  to  a  patent  shortly  before  I  went  away.   I  went 
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away  in  March,  1847.  I  have  built  a  barn  and  a  small 
house  on  the  lot.  My  marriaoje  must  have  been  in  1845,  as 
near  as  I  can  get  it.  I  was  married,  in  London,  to  Christie 
McCrae.  A  tavernkeeper,  named  McFee,  was  present,  and 
my  brother  Duncan  stood  with  me,  and  her  sister  stood 
with  her.  When  I  went  away  I  left  two  good  milch  cows,, 
two  heifer  calves,  and  fifteen  head  of  sheep,  some  with 
lambs,  also  potatoes  and  wheat  in  my  brother's  barn.  I  left 
all  that  to  support  my  family  till  I  should  return.  I  had  one 
daughter  then.  I  told  my  brother  Duncan  to  see  to  my 
family  while  I  was  away.  I  went  away  to  get  money  to  get 
the  deed  and  to  buy  a  yoke  of  oxen  or  horses.  My  wife  knew 
I  was  going  away.  She  prepared  everything  for  me  to  go 
with.  I  went  to  London  alone.  I  left  London  with  Peter 
McAlpine,  who  was  married  to  my  sister,  and  her  nephew 
Malcolm,  and  one  McDougall,  from  Lobo,  and  another  man 
whose  name  I  do  not  know.  "We  were  all  to  go  to  Buffalo 
to  try  to  get  on  some  craft  to  earn  money.  I  was  going 
to  return  as  soon  as  I  could.  My  intention  was  to  return 
in  a  year  and  a  half,  or  two  years  at  the  most.  I  was 
anxious  to  get  the  money.  We  got  to  Buffalo  on  the  14th 
or  loth  of  March,  and  got  work  a  few  days  afterwards.  I 
went  several  trips  on  the  upper  lakes  and  only  saved  $25. 
I  went  down  the  Mississippi  that  Fall,  and  worked  for 
a  horse  doctor.  I  was  there  until  1849.  I  got  the  ague  in 
the  summer  of  1848,  and  had  it  all  that  summer,  and  it 
stuck  to  me,  and  I  went  to  the  hospital  for  two  months  in 
1849,  and  the  doctor  advised  me  to  go  to  the  upper 
country.  I  then  went  to  Cleveland.  I  worked  for  a  month 
or  two  at  brick  making,  but  the  man  did  not  pay  me.  I 
saw  Duncan  McDonald,  of  Eckfrid,  at  Cleveland  in  July. 
I  told  him  I  was  sick  and  penniless,  a  skeleton,  and  that  I 
could  not  stand  the  cold  if  I  were  to  go  home.  I  then  went 
to  Buffalo  to  get  rid  of  the  ague,  and  I  stayed  there  until 
late  in  the  fall.  Then  I  went  to  Cleveland  for  the  money — 
I  had  not  been  paid — and  then  went  down  the  Mississippi 
again  ;  that  was  in  1849.  I  went  to  Memphis  and  stayed 
there  all  winter.    I  did  not  earn  money.    I  sawed  wood. 
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and  did  anything  I  could.  In  the  spring  of  1850  I  went 
to  St.  Louis.  I  was  in  Missouri.  I  would  shake  one  day 
and  work  the  next.  In  the  fall  I  got  to  St.  Joe,  Missouri, 
and  I  took  a  job  to  grub  ten  acres,  and  there  I  saved 
some  money;  but  I  had  to  buy  clothes  in  the  spring, 
and  I  had  not  six  dollars  left.  In  the  spring  I  went 
along  with  a  Mormon  train  to  Salt  Lake  city.  It  took 
them  the  whole  summer  to  get  there.  I  did  not  become 
a  Mormon.  I  did  not  take  any  more  wives.  I  had  a 
good  little  woman  at  home,  and  thought  too  much  of 
her.  I  wanted  to  get  to  California,  but  could  not  get 
any  further  that  fall  :  that  was  in  1851.  I  remained 
in  Salt  Lake  City  that  winter.  I  chopped  twenty  cords 
of  cotton  wood,  and  took  flour  and  beef  for  it.  Money 
I  could  not  get.  I  went  to  Los  Angelos  Valley,  in  Cali- 
fornia, in  the  Spring  of  1852,  and  worked  for  an  English- 
man, William  Workman.  I  was  two  months  and  a  half 
there.  I  was  in  California  twenty-five  years.  I  went  to 
the  diggings  in  August,  1852,  and  remained  there  until  last 
May,  1877.  I  never  heard  from  home  in  the  meantime.  I 
made  money  in  California,  but  lost  it  again.  I  first  heard 
from  home  a  year  ago  last  June,  1876.  I  came  home  again 
last  June,  1877,  and  this  action  was  brought  shortly  after. 
After  leaving  Canada  I  never  returned  to  it  until  last  June. 
When  J  came,  I  found  Eagleson  living  on  my  lot.  My 
wife  was  not  living  on  it  then.  I  never  wrote  to  her  all 
the  time  I  was  away.  In  fact  I  could  not  write  anyhow. 
I  should  have  had  to  get  somebody  to  do  it  for  me." 

Cross-examination. — "  Money  was  not  very  easily  made 
in  California  when  I  was  there,  but  it  was  easily  lost.  Two 
men,  who  were  married  to  two  sisters,  each  borrowed 
$2,000  of  me.  They  told  me  they  would  pay  me  any  time 
I  wanted  it.  They  did  not  pay  me,  and  I  lost  $4,000.  I 
lost  some  more  money  in  consequence  of  having  to  pay 
the  debts  of  a  company  I  belonged  to,  $300  and  $500.  I 
lost  the  first  of  the  money  in  1859.  I  did  not  keep  the 
money  in  a  bank.  I  buried  it  as  I  was  digging  it.  It 
was  in  1855  and  185G  I  made  my  first  big  strike.    I  had 
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not  much  money  all  at  once  during  these  years,  but  I  have 
money.  I  was  in  camp  during  that  time.  *  *  *  When 
I  went  away  I  left  the  certificate  for  the  land  in  a  bible, 
and  I  told  my  wife  of  it.  *  *  *  My  brother  Peter 
took  out  the  patent  in  my  name.  *  *  *  I  did  not 
think  it  safe  to  send  the  money  from  California.  *  *  *  I 
hated  to  come  back  without  money,  and  when  I  had  some 
I  wanted  to  make  more.  My  brother  found  out  where  I 
was  from  a  man  named  Mclntyre,  and  wrote  to  me  to  come 
back.  Mclntyre  saw  me  a  year  ago  in  Sierra  County,  on 
the  Indian  Hills  in  California.  *  *  *  I  was  sick.  *  *  My 
brother  had  to  send  me  money  to  bring  me  back.  *  *  I 
was  glad  to  go  back,  as  I  was  so  sick  I  could  not  do  a  day's 
work.  *  *  *  I  have  seen  my  wife  since  my  return.  I 
do  not  know  whether  she  is  living  with  Davidson  or  not. 
She  was  at  a  neighbour's  house,  and  sent  for  me.  1  do  not 
know  what  the  state  of  her  mind  is  now.  I  have  not  seen 
her  lately.  She  wanted  me  to  take  her,  but  I  told  her 
that  I  was  as  poor  as  herself  then.  That  was  shortly  after 
my  return.  I  saw  her  for  part  of  a  day.  I  have  not  seen 
her  since." 

Re-examination. — "  I  was  never  able  to  save  anything 
after  1859.  My  health  was  bad,  and  the  doctor's  bills  took 
v^hat  I  made  after  that.  I  had  not  money  to  come  home* 
I  would  have  come  if  I  had  had  the  money ;  of  course  I 
would." 

The  plaintiff  was  clearly  identified  by  his  brother,  Dun- 
can, and  by  his  brother-in-law,  Peter  McAlpine. 

The  evidence  for  the  defence  shewed  that  ,the  plaintifi*'s 
wife  lived  on  the  land,  after  he  went  away,  with  her  child, 
and  that  she  had  another  child  by  the  plaintifi",  born  soon 
after  he  left.  The  first  child  died  ;  the  second  one  got  mar- 
ried and  moved  to  the  United  States.  In  1853,  William 
Davidson,  a  shoemaker,  married  the  plaintiff"'s  wife,  and  had 
nine  children  by  her,  seven  of  whom  were  still  living.  On 
the  second  marriage  the  plaintiff's  wife  and  Davidson 
€ontinued  to  live  on  the  land.  On  the  10th  of  February, 
1872,  Davidson  and  the  plaintiff's  wife  jointly,  of  the  one 
52 — VOL.  XLIII  u.c.R. 
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part,  mortgaged  the  south  half  of  lot  15,  in  the  1st  concession 
of  Eckfrid,  which  Davidson  owned  in  his  own  right,  and 
also  the  land  in  question  in  this  cause,  to  the  Canada  Per- 
manent Building  and  Savings  Society  *  for  $2,900.  They 
both  signed  by  their  mark.  The  plaintiif 's  wife  was  ex- 
amined before  two  Justices  as  if  she  was  selling  her  own 
real  estate  ;  default  was  made  on  that  mortgage,  and  they 
were  both  ejected  from  the  land.  The  Society  put  a  person 
in  possession,  and  afterwards  sold  the  land  to  the  defendant 
at  public  sale.  The  Society  gave  the  plaintiff 's  surviving 
daughter,  Mary  House,  $500  for  a  deed  from  her  and  her 
husband  to  the  Society,  which  was  dated  the  9th  of  October, 
1875.  The  Society  no  doubt  believed  that  the  plaintiff  was 
dead,  and  that  his  only  daughter  was  the  heir  at  law  of  the 
land.  Davidson  was  assessed  for  the  land  after  his  marriage. 
The  plaintiff's  wife  before  that  was  too  poor  to  pay  the 
taxes.  There  was  evidence  that  Davidson  during  his  occu- 
pancy dealt  with  the  land  as  his  own. 

Davidson  was  examined  for  the  defence.  He  said,, 
among  other  things  not  material  here,  "  I  was  not  a  man 
fit  for  farming.  I  went  on  shoemaking.  I  got  the  farmers, 
to  do  the  farm  work.  I  settled  with  them  for  it.  I  hired 
what  work  I  wanted  done.  I  raised  on  the  farm  what 
kept  the  family  as  well  as  I  was  able.  The  family  did  not 
want  for  anything  any  way.  I  went  on  in  May,  1853.  I 
was  assessed  from  that  time,  and  paid  the  taxes  all  along 
till  the  company  put  me  off.  Everybody  pronounced 
McArthur  to  be  dead  when  I  married  his  wife." 

He  also  said  the  plaintiff's  eldest  daughter  died  in  1860, 
and  his  second  daughter  lived  with  her  mother  till  1860, 
then  went  to  service,  and  in  1865  or  1866  she  married  and 
removed  to  the  United  States,  where  she  had  ever  since  lived. 

Grosa-examination. — "I  gave  a  mortgage  to  the  com- 
pany. I  did  not  suppose  it  was  on  this  lot.  I  supposed  it 
was  on  the  lot  that  I  had  bought.  I  did  not  intend  to 
mortgage  this  lot  at  all.    I  never  claimed  this  lot  as  my 
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own.  I  claimed  it  as  my  wife's  and  the  children's.  *  *  * 
I  never  made  any  claim  to  the  land  as  my  own  property. 
I  considered  it  might  be  my  wife's  and  the  children's.  I 
treated  it  that  way.  I  consulted  my  wife  when  I  did  any- 
thing with  the  land,  and  we  both  agreed  to  it." 

He-examination. — "If  McArthur  had  come  back  I  would 
not  have  given  up  possession  to  him.  I  would  want 
to  see  what  authority  he  had.  I  do  not  know  that  I  would 
have  given  it  up  to  him  after  twenty  years.  I  was  not. 
making  any  improvements,  to  call  improvements.  I  just 
cut  wherever  I  could  make  money  by  it.  I  cut  wherever 
I  could  sell  the  cordwood." 

Re-cross-examination. — "McArthur's  friends  were  telling 
me  he  would  come  home,  and  so  I  would  not  make  any 
improvements,  and  I  just  lived  on  it. 

He  also  said,  in  his  evidence,  that  it  was  the  report 
one  day  that  he  was  dead,  and  another  day  that  he  was 
alive. 

The  learned  Chief  Justice,  after  hearing  the  arguments 
of  counsel,  decided  as  follows  : 

"I  am  not  free  from  doubt  as  to  the  questions  raised. 
The  case  is  a  very  extraordinary  one.  I  never  recollect 
hearing  of  one  like  it,  and  I  have  no  doubt  my  finding  will 
be  brought  before  the  full  Court.  At  present  I  find  as 
follows : 

1.  That  the  plaintiflf  is  patentee  of  the  Crown. 

2.  That  after  the  plaintiff  left  the  country,  his  wife  re- 
mained in  possession  of  the  land. 

3.  That  when  the  plaintiff  left  the  country,  he  had  no 
intention  of  abandoning  the  land. 

4.  That  the  plaintiff's  wife,  acting  under  the  belief  that 
the  plaintiff  was  dead,  married  Davidson. 

5.  That  Davidson  never  was  in  possession  except  for  the 
plaintiff's  wife,  and  under  her. 

6.  That  there  was  no  dispossession  of,  or  discontinuance 
by,  the  plaintiff. 

I  therefore  find  a  verdict  for  the  plaintiff,  expressing  the 
hope  that  the  full  Court  will  be  enabled  to  consider  thecase." 
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In  Michaelmas  Term  last,  McMahon,  Q.  C,  obtained  a 
rule  nisi  calling  upon  the  plaintiff  to  shew  cause  why  the 
verdict  obtained  in  the  cause  should  not  be  set  aside  and 

nonsuit  or  verdict  be  entered  for  the  defendant,  on  the 
ground  that  the  verdict  was  contrary  to  law  and  evidence, 
,and  the  weight  of  evidence,  and  the  verdict,  upon  the  law 
and  evidence,  should  have  been  for  the  defendant. 

Bock,  Q.  C,  1st  December,  1877,  shewed  cause.  The  evi- 
dence shewed  that  after  Davidson's  marriage,  in  1853,  no 
change  was  made  in  the  occupation  of  the  land.  The  plain- 
tiff's wife  was  there  before  that  marriage,  and  she  continued 
there  after  it,  just  as  before.  Davidson  got  no  possession  or 
claim  as  against  her,  and  he  made  no  claim  to  it  himself 
He  claimed  it  only  for  his  wife  and  children.  The  wife 
cannot  have  an  adverse  possession  to  her  husband.  The 
defendant,  who  claims  under  the  Loan  Company,  can't 
set  up  any.  title  from  Davidson,  because  they  derive 
title  from  the  plaintiff's  wife,  who  mortgaged  the  land 
in  question,  along  with  her  husband,  as  her  own  real  estate. 
He  referred  to  Doe  d.  Sheppard  v.  Bay  ley,  10  U.  C.  R.  310, 
320;  Butler  Y.  Donaldson,  12  IJ.  C.  K  255,  264;  Leith's 
Blackstone, 2S,2ind  note  (/);  Kipp  v.  The  Incorporated  Synod 
of  the  Diocese  of  Toronto,  33  U.  C.  K  320;  Lloyd  v.  Hen- 
derson, 25  C.  P.  253 ;  Foster  v.  Emmerson,  5  Grant  135, 
149;  Ketchum  v.  Mighton,  14  U.  C.  R.  99. 

Bohinson,  Q.  C,  McKenzie  with  him.  There  has  been 
■•a  discontinuance  of  possession  by  the  plaintiff.  Discon- 
tinuance is  the  voluntary  act  of  the  owner  :  dispossession 
is  the  loss  of  possession  by  the  act  of  another  :  Doe  d. 
Taylor  v.  Proudfoot,  9  TJ.  C.  R.  503.  The  plaintiff  left 
the  land  in  1847,  not  with  the  intention  then,  it  may 
be,  of  discontinuing,  but  his  subsequent  act  shews  he 
changed  his  intention,  and  his  conduct  must  be  con- 
sidered, not  by  what  he  said,  but  by  what  he  did. 
After  leaving  this  country  in  1847  purposely  to  earn 
money  to  be  expended  on  his  farm,  he  went  to  Buffalo, 
and  from  there  he  sailed  on  the  upper  lakes,  as  a  sailor, 
to  Cleveland,  Chicago,  and  other  ports,  for  four  or  five 
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years,  and  at  that  time  he  never  went  to  his  home,  nor 
wrote  to  his  wife  or  relations,  although  he  was  within 
a  twenty-four  hours'  journey  of  his  home  during  ther 
period.  That  is  evidence  of  a  discontinuance  of  possession 
by  a  very  strong  and  umj^uestionable  act,  which  has  not  been 
satisfactorily  explained.  In  the  spring  of  1852  he  went  to 
Salt  Lake  City,  and  from  thence  he  went  to  California, 
where  he  remained  for  about  twenty -five  years ;  yet  in  all 
that  time  he  never  wrote  to  his  wife  or  to  his  relations ; 
and  although  he  had  made,  about  the  year  1855  or  1856, 
as  much  as  $4,000,  he  not  only  did  not  return  home,  but  he 
shewed  no  intention  of  doing  it ;  on  the  contrary,  he  stayed 
deliberately  away,  upon  the  pretence  that  he  wanted  to- 
make  more  money  before  he  went  back,  although  that  sum 
was  far  more  than  he  had  ever  thought  of  acquiring  when 
he  first  of  all  left  the  country.  He  says  he  lost  that  money; 
but  if  he  could  not  come  back  with  that  money,  he  could 
come  back  without  it,  if  he  really  wanted  to  return,  or  he 
could  have  written  to  his  people  shewing  he  was  alive,  and 
telling  them  where  he  was.  He  remained  there,  however, 
poor  and  sick,  as  he  says,  without  ever  trying  to  get  back 
until  thirty  years  from  the  time  that  he  left ;  and  even 
then  he  would  not  have  returned  if  money  had  not  been 
sent  to  him  to  bring  him  back ;  and  when  he  does  come,  his 
wife  is  married  to  another  man,  under  the  belief  that  the 
plaintifi"  was  long  since  dead,  the  mother  of  eight  or  nine 
children  by  that  marriage,  and  his  own  daughter,  born  to 
him  after  he  left  his  home,  married  and  settled  in  the  United 
States.  After  so  long  and  unexplained  an  absence,  for 
his  attempted  explanation  is  not  in  anyway  satisfactory, 
there  is  very  strong  evidence,  and  almost,  if  not  quite  con- 
clusive, of  a  discontinuance  of  possession  by  the  plaintiff. 
The  plaintifi"s  wife  married  Davidson,  her  second  husband^ 
in  1853,  and  he  moved  on  to  the  land  where  she  was  then 
living,  and  continued  to  occupy  it  with  her  and  his  family 
till  1874,  when  he  was  ejected  by  the  Canada  Loan  Com- 
pany, to  whom  he  and  his  wife  had  given  a  mortgage  upon 
the  land  for  money  borrowed  by  them.    If  the  wife  had. 
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not  married  a  second  time,  and  had  continued  to  reside 
upon  the  land  from  1847,  when  her  husband  went  away, 
until  1877,  when  he  came  back,  it  may  be  that  the  hus- 
band's right  to  the  land  might  not  have  been  lost;  but 
that  is  not  the  state  of  things.  Davidson,  her  second  hus- 
band, went  on  the  land  in  1853,  and  he  did  not  leave  it  till 
1874,  so  that  he  gained  an  adverse  title,  adverse  so  far  as 
that  is  required  under  the  present  law  of  limitation.  He 
gained,  as  against  the  plaintiff,  a  perfect  title  by  more  than 
twenty  years  uninterrupted  possession.  The  wife,  it  may 
be  admitted,  held  the  land  before  her  second  marriage  as 
the  agent  of  her  husband.  Her  second  marriage,  illegal  as 
it  was,  put  an  end  to  that  agency,  and  Davidson  held  the 
land  as  the  husband  of  his  wife,  as  he  supposed  her  to  be,  as 
he  said  he  did.  But  it  made  no  difference  how  or  for  whom 
he  held  it,  so  long  as  it  was  not  for  the  plaintiff ;  and  even 
then  a  mere  verbal  declaration  that  he  held  it  for  the  plain- 
tiff would  not  avail  against  an  actual  twenty  years'  posses- 
sion by  himself,  the  plaintiff  all  that  time  being  away  from 
the  land,  by  an  act  of  discontinuance  of  his  possession. 
Suppose  the  plaintiff,  instead  of  being  in  California,  had 
lived  in  the  same  county  or  township  for  thirty  years,  the 
land  being  held  by  his  wife  and  Davidson,  would  not  that 
have  been  a  clear  discontinuance  ?  The  following  cases  were 
referred  to :  Atkyns  v.  Pearce,  2  C.  B.  N.  S.  764 ;  Doe  d. 
^Guthbertson  Y.McGillis,  2  C.  P.  124, 139, 142, 144;  Williams 
V.  Pott,  L.  R.  12  Eq.  149 ;  Smout  v.  llherry,  10  M.  &  W.  1 ; 
Zealand  v.  Dewhurst,  23  C.  P.  117;  Williams  v.  McDonald, 
.33  U.  C.  R  423,  437;  Kelly  v.  Drew,  12  Allen  107;  Pringle 
V.  Allen,  18  U.  C.  R.  575  ;  Gray  v.  Richford,  1  E.  &  A.  112 ; 
Regina  v.  Lumley,  L.  R.  1  C.  C.  R.  196  ;  Doe  d.  Hagerman 
V.  Strong,  4  U.  C.  R.  510  ;  Doe  d.  Perry  v.  Henderson,  3  U. 
'C.  R.  486|;  McDonald  v.  Kintrea,  10  Ir.  L.  R.  574  ;  Lane 
^.  Ironmonger,  13  M.  &  W.  368;  James  v.  Salter,  3  Bing. 
N.  C.  544,  553 ;  2  Kent's  Comm.,  12th  ed.,  147 ;  Williams 
Executors,  6th  Am.  ed.,  319 ;  1  Bishop  on  Marriage  and 
Divorce,  584,  589,  592,  597  ;  Bishop's  Married  Women, 
132;  Vin.  Ah.,  Baron  &  Feme,  92,  Disseisin  99. 
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After  this  argument,  it  was  suggested  by  the  Court  that 
if  the  Statute  of  Limitations  did  not  apply,  the  plaintiff 
might  be  estopped  from  claiming  the  land,  as  against  a 
bond  fide  purchaser  for  value,  by  reason  of  his  long  volun- 
tary and  unexplained  absence,  without  being  heard  of  or 
from,  and  without  any  excuse  for  such  silence,  leading 
those  who  were  interested  in  the  land  to  believe  that  he 
was  dead,  and  that  they  might  deal  with  the  land  as  if  he 
were  dead,  and  that  such  conduct  was  necessarily  calculated 
to  induce  such  a  belief,  and  did  do  it  in  point  of  fact ;  and 
the  case  was  ordered  to  be  argued  again  before  the  full 
Court  upon  that  point. 

The  case  was  accordingly  again  argued  in  Hilary  Term 
last. 

Ferguson,  Q.  C,  and  Rock,  Q.  C,  appeared  for  the  plain- 
tiff, and  Robinson,  Q.  C,  for  the  defendant.  Many  au- 
thorities were  cited,  but,  as  the  Court  afterwards  expressed 
an  opinion  that  the  law  of  estoppel  did  not  apply,  it  is  un- 
necessary to  give  the  cases  cited  or  the  arguments  upon  them. 

It  was  afterwards  suggested  that  it  would  be  better  to 
have  the  question  arising  on  the  Statute  of  Limitations, 
argued  before  the  full  Court,  as  Mr.  Justice  Armour  had 
not  heard  that  part  of  the  case. 

In  Easter  Term  last.  Rock,  Q.  C,  and  Ferguson,  Q.  C, 
again  appeared  for  the  plaintiff,  and  Robinson,  Q.  C,  for 
the  defendants. 

It  is  not  necessary  to  repeat  the  argument. 

June  29,  1878.  Harrison,  C.  J. — I  am  of  opinion  that 
the  rule  nisi  should  be  discharged. 

As  to  all  the  points  raised  at  the  trial,  subsequent  con- 
:sideration  has  confirmed  the  opinion  which  I  expressed  at 
the  trial. 

The  only  point  raised  since  the  trial,  that  of  estoppel, 
must,  we  all  think,  be  decided  in  favour  of  the  plaintiff. 

If  we  were  to  hold,  on  the  facts  of  this  case,  that  the 
plaintiff,  being  the  owner  of  the  land,  and  not  otherwise 
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prevented  from  recovering  possession,  is  estopped  from 
claiming  it  as  his  own,  we  would  be  carrying  the  law  of 
ef  estoppel  in  pais,  not  only  further  than  it  has  yet  been 
carried  by  any  decided  case  in  England  or  in  this  Province, , 
but  further  than  warranted  by  the  principles  enunciated 
in  the  numerous  cases  for  the  application  of  the  rule. 

While  holding  and  expressing  this  opinion,  I  freely  ad- 
mit that,  as  Storrs,  J.,  said,  in  Preston  v.  Mann,  25  Conn. 
128,  "The  doctrine  of  estoppel  m  pais,  notwithstanding 
the  great  number  of  cases  which  have  turned  upon  it  and  - 
are  reported  in  the  books,  cannot  be  said  even  yet  to  rest 
upon  any  determinate  legal  test  which  will  reconcile  all 
the  decisions,  or  will  embrace  all  transactions  to  which  the 
general  principles  of  equitable  necessity  wherein  it  origin- 
ated demand  that  it  should  be  applied.    In  fact  it  is  be- 
cause it  is  so  peculiarly  a  doctrine  of  practical  equity  that ' 
its  technical  application  is  so  difficult,  and  its  reduction  to^ 
the  form  of  abstract  formulas  is  still  unaccomplished." 

The  real  ground  on  which  a  person  is  precluded  from 
proving  that  his  representation,  on  which  another  acted  to 
his  prejudice,  is  false,  is  that  to  permit  it  would  be  inequit- 
able. This  is  the  reason  that  estoppel  in  pais  is  sometimes  ■ 
described  as  an  equitable  estoppel.  The  jurisdiction  of 
enforcing  this  equity  originally  belonged  peculiarly  to 
Courts'^  of  Equity,  and  does  not  appear  to  have  been 
-^famili^rly  recognized  at  law  until  within  a  comparatively 
recent  date;  but  now  it  is,  with  some  exceptions  un-- 
neces.^arT  to  be  mentioned,  in  its  application,  common 
alike, tq  Courts  of  Law  and  Equity:  see  Horn  v.  Cole,  12 
Am.Mi-lia 

The  leading  case  for  its  application  in  Courts  of  Law,  is-, 
the  well  known  case  of  Pickavd  v.  Bears,  6  A.  &;  E.  475, 
decided  in  the  year  1837. 

Lord  Denman  there  said,  "  The  rule  of  law  is  clear,  that 
where  one,  by  his  words  or  conduct,  wilfully  causes  another 
to  believe  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief,  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring; 
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against  the  latter,  a  different  state  of  things  as  existing  at 
the  same  time." 

The  same  learned  Judge,  two  years  afterwards,  in  Gregg 
V.  Wells,  10  A.  &  E.  90,  97,  said,  in  referring  to  Pickard  v. 
Sears,  6  A.  &;  E.  475,  that  "  the  principle  of  that  case  may- 
be stated  even  more  broadly  than  it  is  there  laid  down.  A 
party  who  negligently  and  culpably  stands  by  and  allows 
another  to  contract  on  the  faith  and  understanding  of  a 
fact  which  he  can  contradict,  cannot  afterwards  dispute 
the  fact  in  an  action  against  the  person  whom  he  has  him- 
self assisted  in  deceiving." 

Negligence  alone,  although  it  may  have  afforded  the 
opportunity  for  the  perpretation  of  a  fraud,  by  means  of 
which  another  party  is  damnitied,  is  not  of  itself  a  ground 
of  estoppel:  per  Cockburn,  C.  J.,  in  Swan  v.  North 
British  Australasian  Co.,  2  H.  &  C.  188-9. 

The  rule  relating  to  negotiable  instruments  stands  on  a 
peculiar  footing:  Goodwin  v.  Roharts,  L.  R.  1  Ap.  Cas. 
476 ;  Eumhall  v.  The  Metropolitan  Bank,  L.  R.  2  Q.  B. 
Div.  194. 

By  the  term  "  wilfully,"  as  used  in  Pickard  v.  Sears^ 
must  be  understood,  "  if  not  that  the  party  represents  that 
to  be  true  which  he  knows  to  be  untrue,  at  least,  that  he 
means  his  representation  to  be  acted  upon,  and  that  it  is 
acted  upon  accordingly;  and  if,  whatever  a  man's  real 
intention  may  be,  he  so  conducts  himself  that  a  reasonable 
man  would  take  the  representation  to  be  true,  and  believe 
that  it  was  r)ieant  that  he  should  act  upon  it  as  true,  the 
party  making  the  representation  would  be  equally  pre- 
cluded from  contesting  its  truth ;  and  conduct,  by  negligence 
or  omission,  where  there  is  a  duty  cast  upon  a  person  by 
usage  of  trade,  or  otherwise,  to  disclose  the  truth,  may  often 
have  the  same  effect "  :  per  Parke,  B.,  in  Freeman  v.  Cooke^ 
2  Ex.  654. 

The  rule,  as  here  explained,  takes  in  all  the  important- 
commercial  cases  in  which  a  representation  is  made  not 
wilfully  in  any  bad  sense  of  the  word,  not  malo  animo,  or 
with  intent  to  defraud  or  deceive,  but  so  far  wilfully 
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that  the  party  making  the  representation  on  which  the 
other  acts,  means  it  to  be  acted  upon  in  that  way.  See  per 
Crompton,  J.,  in  Hoiuard  v.  Hudson,  2  E.  &  B.  13. 

In  another  part  of  the  judgment,  in  Freeman  v.  Cooke,  2 
Ex.,  Park,  B.,  at  p.  664,  says:  "In  truth  in  most  cases  to 
which  the  doctrine  of  Pickard  v.  Seal's  has  been  applied, 
the  representation  is  such  as  to  amount  to  the  contract  or 
license  of  the  party  making  it."  See  further,  per  Lord 
Chelmsford  in  Clarke  v.  Hart,  6  H.  L.  Cas.  638. 

If  any  person,  by  actual  expressions,  or  by  a  course  of 
conduct,  so  conduct  himself  that  another  may  reasonably 
infer  the  existence  of  the  agreement  or  license,  and  acts 
upon  such  inference,  the  party  using  that  language,  or  who 
has  so  conducted  himself,  cannot  afterwards  gainsay  the 
reasonable  inference  to  be  drawn  from  his  words  or  con- 
duct. See  per  Pollock,  C.  B.,  in  Cornish  y.  Ahington,  4  H. 
&  N.  556,  approved  per  Mellor,  J.,  in  Thomas  v.  Brown,  L. 
K.  1  Q.  B.  Div.  722. 

The  representation,  whether  by  words  or  conduct,  accord- 
to  Pollock,  C.  B.,  in  Reynell  v.  Lewis,  15  M  &  W.  528,  may 
be  made  "directly  to  the  plaintiff,  or  made  publicly,  so 
that  it  may  be  inferred  to  have  reached  him." 

To  bring  a  case  under  the  principle  established  by  the 
decisions  of  Pickard  v.  Sears,  and  Freeman  v.  Cooke,  it  is 
now  essentially  necessary  "that  the  representation  or  con- 
duct complained  of,  whether  active  or  passive  in  its  char- 
acter, should  have  been  intended  to  bring  about  the  result 
Avhereby  loss  has  arisen  to  the  other  party,  or  his  position 
has  been  altered  : "  per  Cockburn,  C.  J.,  in  Siuan  v.  ])f.B. 
Australasian  Co.,  2  H.  &;  C.  188  ;  for  these  estoppels 
only  justify  the  acts  to  which  the  conduct  of  the  party 
induces  "  :  per  Willes,  J.,  in  Dunston  v.  Patterson,  2  C.  B. 
N.  S.  502. 

If,  a  man,  either  by  words  or  conduct,  has  intimated 
that  he  consents  to  an  act  which  has  been  done,  and  that 
he  will  offer  no  opposition  to  it,  although  it  could  not 
have  been  lawfully  done  without  his  consent,  and  he 
thereby  induces  others  to  do  that  from  which  they  might 
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*  'Otherwise  have  abstained,  he  cannot  question  the  legality  of 
the  act  he  has  sanctioned,  to  the  prejudice  of  those  who  have 
.given  faith  to  his  words,  or  to  the  fair  inference  to  be 
•drawn  from  his  conduct :  per  Lord  Campbell  in  Cairncross 
V.  Lorimer,  3  Mac.  H.  L.  C.  829,  S.  C.  7  Jur.  N.  S.  149. 
See  further,  Ramsden  v.  Dyson,  L.  R.  1  H.  L.  C.  129,  140, 
1C8  ;  Acheson  v.  McMurray,  41  U.  C  K  494. 

It  is  immaterial  whether  there  is  a  misrepresentation  of 
the  fact  as  it  actually  existed,  or  a  misrepresentation  of 
an  intention  to  do,  or  abstain  from  doing,  an  act  which 
would  lead  to  the  damage  of  the  party  induced  to  deal  on 
the  faith  of  the  representation  :  see  per  Lord  St.  Leonards 
in  Jordan  v.  Money,  5  H.  L.  C.  185 ;  see  further,  Citizens' 
Bank  of  Louisiana  v.  Bank  of  Neiu  Orleans,  L.  R.  6  H.  L. 
C.  352  ;  Fitzgerald  v.  Fitzgerald,  20  Grant  410  ;  Polah  v. 

'     Everett,  L.  R.  1  Q.  B.  Div.  673. 

Mr.  Justice  Brett,  in  Carr  v.  The  London  and  Nodli- 
Western  R,  W.  Co.,  L.  R.  10  C.  P.  316,  318,  made  an  effort 
to  reduce  the  law  of  estoppel  in  'pais  to  four  abstract 
propositions : 

1.  If  a  man,  by  his  words  or  conduct,  ivilfully  causes 
another  to  believe  in  a  certain  state  of  things  which  the 
first  knows  to  be  false,  and  if  the  second  believes  in 
csuch  a  state  of  things,  and  acts  upon  his  belief,  he  who  know- 
ingly made  the  false  statement  is  estopped  from  averring 
afterwards  that  such  a  state  of  things  did  not  in  fact  exist, 

2.  If  a  man,  either  in  express  terms  or  by  conduct, 
makes  a  representation  to  another  of  the  existence  of  a 
certain  state  of  facts,  which  he  intends  to  be  acted  upon  in 
a  certain  way,  and  it  be  acted  upon  in  that  way,  in  the 
belief  of  the  existence  of  such  a  state  of  things,  to  the 
damage  of  him  who  so  believes  and  acts,  the  first  is  estopped 
from  denying  the  existence  of  such  a  state  of  facts. 

3.  If  a  man,  whatever  his  real  meaning  be,  so  conducts 
himself  that  a  reasonable  man  luoidd  take  his  conduct  to 
mean  a  certain  representation  of  facts,  and  that  it  was 
a  true  representation,  and  that  the  latter  was  intended  to 
act  upon  it  in  a  particular  way,  and  he,  with  such  belief. 
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does  act  in  that  way,  the  first  is  estopped  from  denying- 
that  the  facts  were  as  represented. 

4.  If,  in  the  transaction  itself  which  is  in  dispute,  one  has- 
led  another  into  the  belief  of  a  certain  state  of  facts  by  con- 
duct of  culpable  negligence  calculated  to  have  that  result, 
and  such  culpable  negligence  has  been  the  proximate  cause 
of  leading  and  has  led  the  other  to  act  by  mistake  upon 
such  belief  to  his  prejudice,  the  second  cannot  be  heard 
afterwards,  as  against  the  first,  to  sKew  that  the  state  of 
facts  referred  to  did  not  exist. 

No  attempt  was  made,  on  the  argument  before  us,  to  bring 
the  case  within  the  bounds  of  any  of  these  propositions^ 
with  the  exception  of  the  third;  but  even  to  that  we 
cannot  assent.  The  conduct  of  the  plaintiff,  in  so  long 
absenting  himself  from  his  Canadian  home,  without  com- 
municating with  his  wife,  brothers,  or  any  other  person  in 
Canada,  was  most  extraordinary  and  most  censurable,  and 
yet  we  cannot  look  upon  it  as  in  any  sense  amounting- 
to  a  representation  that  another  person  owned  his  land,  or 
that  he  meant,  or  that  it  must  be  held  he  meant,  such  a 
representation,  if  made,  to  be  acted  upon  by  any  person 
whatever. 

Indeed  I  find  a  difiiculty  at  every  step  in  attempting 
to  apply  the  law  of  estoppel  in  this  case. 
I  am  unable  to  say : 

1.  That  the  plain tifi*  at  any  time  by  words  or  conduct 
misrepresented  his  title  to  the  land. 

2.  That  such  a  misrepresentation,  if  made,  was  ever 
made  to  the  defendant  or  any  person  under  whom  he  claims, 
or  so  publicly  made,  if  made  at  all,  as  to  make  it  a  repre- 
sentation to  the  defendant  or  any  person  under  whom  he 
claims. 

3.  That  if  so  made,  it  was  ever  meant  or  intended,  or 
can  be  held  to  have  been  meant  or  intended,  to  be  acted 
upon  by  the  defendant  or  by  any  body  else. 

4.  That  the  defendant,  or  any  body  under  whom  he 
claims,  ever  did  act  upon  it. 

On  the  contrary,  it  appears  to  me  that  the  defendant — 
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who  was  a  purchaser  for  value  of  the  land,  instead  of 
"buying  land  from  a  person  not  the  owner,  while  the  owner 
was,  as  in  Hoig  v.  Gordon,  17  Grant  599,  silently  standing 
hj,  or  by  word  or  conduct  misrepresenting  his  title — was 
put  upon  enquiry  as  to  the  title  and  purchase,  subject  to 
the  contingency  that  the  plaintiff,  who  was  the  true  owner, 
might  some  day  appear  and  assert  title. 

The  presumption  is.  in  favour  of  life.  After  the  lapse  of 
seven  years,  the  presumption  is  in  favour  of  death,  but  not 
of  the  date  of  death  :  Doe  Hagevmcm  v.  Stroncj,  4  U.  C. 
K.  510,  S.  C,  8  U.  C.  K  291.  The  presumption  of  death, 
however,  is  one  of  fact  and  not  of  law  :  Lapsley  v.  Grier- 
son,  1  H.  L.  C.  498  ;  The  Queen  v.  Lumley,  L.  R.  1  C.  C. 
196.  A  man,  after  seven  years,  although  presumed  to  be 
'dead,  is  not  conclusively  proved  to  be  dead,  or  compelled 
to  stay  presumptively  dead  contrary  to  the  fact,  for  the 
iDenefit  of  a  person  who  may  have,  during  his  absence 
dealt  either  with  his  property,  or  his  wife,  upon  the  sup- 
position of  his  death.  Notwithstanding  the  inconvenience 
of  the  reappearance  of  such  a  man  under  such  circum- 
stances, I  know  of  no  principle  of  estoppel  which  can  be 
properly  held,  on  the  facts  of  this  case,  to  preclude  his  re- 
appearance, and  upon  his  reappearance,  the  assertion  of  all 
his  legal  rights. 

The  latest  case  on  the  point  is  Wcdker  et  al.  v.  Hyman, 
1  Ap.  E.  345.  It  has  a  strong  bearing  on  this  case,  and 
in  accord  with  the  opinion  which  I  entertain  of  the 
case  before  us.  The  plaintiffs,  who  were  makers  of  safes, 
sold  a  safe  to  one  Hergert  on  a  written  order,  stipulating 
that  he  was  to  give  his  notes  at  four  months  for  the  price : 
that  his  name  was  to  be  painted  on  the  front  of  the  safe, 
and  that  no  title  to  the  safe  was  to  pass  until  payment  of 
the  price  for  the  safe.  The  safe  was  accordingly  delivered 
to  Hergert  with  Hergert's  name  painted  upon  it.  After- 
wards the  defendant  seeing  Hergert's  name  upon  the  safe, 
and  seeing  it  in  Hergert's  possession,  and  believing  it  to  be 
his  safe,  purchased  the  safe  from  him,  and  it  was  held  that 
the  plaintiffs  were  not  estopped  by  their  conduct  from 
proving  their  ownership  of  the  safe. 
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The  learned  Judge,  Burton,  J.,  who  delivered  the  judg- 
ment of  the  Court,  in  one  part  of  his  judgment,  after  re- 
viewing the  cases,  said,  at  p.  353,  "  The  party  must  sa 
conduct  himself  that  a  reasonable  man  would  consider  his. 
conduct  in  the  light  of  a  representation,  and  believe  that 
it  was  meant  he  should  act  upon  it,  and  the  party  for  or 
to  whom  it  was  made  must  have  acted  on  it  as  true."" 
And  in  a  subsequent  part  of  the  same  judgment  he  said,  at 
p.  355,  "I  am  of  opinion  that  what  took  place  here  did  not. 
amount  to  a  representation  either  to  the  defendant  or  to- 
the  public  generally,  upon  which  he  or  they  might  be  ex- 
pected to  act  in  reliance  on  it,  and  that  the  plaintiffs  Siv& 
not  estopped  from  shewing  the  real  facts." 

It  is  needless  to  refer  to  any  more  of  the  many  cases? 
on  the  subject,  for  none  of  them  are  actually  at  variance 
with  the  rules  laid  down  in  the  last  case,  and  if  they  were,, 
it  would  still  be  our  duty  to  follow  the  last  case  upon  the  , 
point,  when  that  case  is  a  decision  of  the  highest  Court  in 
this  Province. 

It  appears  to  me  that  much  more  might  be  said  in  favour 
of  estoppel  in  Walkei'  et  al.  v.  Hyman,  than  can  be  argued 
here.  In  that  case  there  was  a  something  which  looked 
like  an  assertion  of  the  ownership  of  the  safe  inconsistent 
with  the  real  ownership,  and  that  assertion  was  made  by 
the  persons  who  were  the  real  owners,  and  made,  as  it. 
were,  to  the  public.  In  this  case,  there  is  nothing  but 
the  unexplained  absence  of  the  owner  of  the  land  away 
from  the  land,  and  ignorant  of  what  was  being  done  with 
it  for  a  number  of  years,  without  the  semblance  of  asser- 
tion of  title  in  anybody  other  than  himself. 

It  is  impossible  to  hold  that  the  plaintiff'  in  this  case  was- 
any  more  in  the  position  of  an  owner  making  a  represen- 
tation of  title  by  words  or  conduct,  or  standing  by  at  the' 
time  of  the  sale  of  property,  than  were  the  plaintiffs  in. 
Walker  et  al.  v.  Hyman. 

It  is  equally  impossible  to  hold  that  the  defendant  iik 
this  case  was  any  more  in  the  position  of  a  purchaser  of 
property  on  the  faith  of  any  representation  by  word  or 
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conduct  made  by  the  owner  thereof,  than  was  the  defen- 
dant in  Walker  v.  Hyman, 

The  attempt  to  bring  the  present  case  within  the  bounds 
of  the  law  of  estoppel  in  pais,  as  understood  and  ad- 
ministered in  England  and  this  Province,  in  my  opinion 
entirely  fails.  See  Johnson  v.  The  Credit  Lyonnais  Co., 
L.  K.  3  C.  P.  Div.  32. 

June  29,  1878.  Wilson,  J. — In  this  case  I  have  been  in 
very  considerable  doubt  from  the  beginning.  At  first  I  was- 
of  opinion  there  was  no  defence,  under  the  Statute  of  Limi- 
tations, against  the  plaintifl,  because  his  wife  was,  until 
within  the  last  three  years,  in  possession  of  the  land,  and  as 
Davidson,  her  second  husband,  claimed  by,  and  through 
her,  that  he  had  no  defence  against  the  plaintiff,  as 
she  had  not ;  but  I  was  inclined  to  think  that  a  defence  by 
estoppel  might  be  raised  against  the  plaintiff  under  the  cir- 
cumstances of  the  case. 

Then  I  was  of  opinion  that  Davidson,  the  second  husband, 
might  successfully  sustain  a  defence  under  the  Statute  of 
Limitations, although  the  wife  could  not,;  and  after  the  last 
argument  I  am  of  that  opinion  still. 

It  is  clear  that,  as  the  plaintiff  is  the  patentee  of  the  land, 
and  has  never  parted  with  it,  he  must  be  entitled  to  recover 
in  this  action,  unless  he  has  lost  his  right  by  length  of 
possession  held  against  him  by  some  one  who  is  enabled 
to  set  it  up  against  him.  The  plaintiff  had,  before  this 
action  was  begun,  been  out  of  the  actual  possession  of  the 
land  for  thirty  years  ;  but  from  1847,  when  the  plaintiff  left 
the  land  and  left  the  Province,  until  1853,  his  wife  lived 
upon  it,  and  from  1853,  when  she  married  Davidson,  until 
May,  1875,  Davidson  and  she  together  lived  upon  the  land 
as  husband  and  wife.  The  land  from  May,  1875,  remained 
in  the  hands  of  the  Loan  Company,  to  whom  Davidson  and 
the  woman  had  mortgaged  it  in  February,  1872,  until  the 
company  sold  to  the  defendant  in  March,  1876,  who  has 
had  possession  of  it  from  that  time  until  the  present. 

It  was  argued  that,  as  the  statute  enacted  that  the  per- 
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son  who  was  in  possession  of  the  land  should  "have  been 
dispossessed,  or  have  discontinued  such  possession,"  and 
the  right  to  bring  the  action  to  recover  the  land  "  shall  be 
deemed  to  have  first  accrued  at  the  time  of  such  disposses- 
sion or  discontinuance  of  possession,"  that  there  was  a 
difference  in  the  operation  of  the  Statute  of  Limitations 
when  the  owner  was  dispossessed,  and  when  he  discon- 
tinued his  possession ;  that  is,  that  when  the  owner  dis- 
continued the  possession  for  twenty  years  he  lost  his  title 
to  the  land,  although  no  other  person  had  been  in  possession 
of  it  in  the  meantime ;  but  that,  in  the  case  of  a  disposses- 
sion, title  was  not  lost  unless  the  land  was  held  for  twenty 
years  by  another. 

In  Doe  d.  Guthhertson  v.  McGillis,  2  C.  P.  124,  at  p.  142, 
Sullivan,  J,,  decided  expressly  against  such  a  contention. 
He  held  that  unless  another  person  were  in  possession  of 
the  land  which  the  owner  had  vacated,  and  acquired  a  title 
by  a  twenty  years'  possession,  the  owner  did  not  lose 
his  land,  although  he  discontinued  the  possession  of  it. 

The  cases  of  Doe  d.  Taylor  v.  Proudfoot,  9  U.  C.  R.  503, 
and  Pringle  v.  Allen,  18  U.  C.  R.  575,  are  opposed  to  the 
case  of  Doe  d.  Cuthbertson  v.  McGillis  ;  but  this  latter 
decision  is  supported  by  Smith  v.  Lloyd,  9  Ex.  562,  where 
it  is  said,  and  the  opinion  of  Lord  St,  Leonards  is  adopted 
on  the  point,  that  "  discontinuance  of  possession  in  the 
statute  means  an  abandonment  of  possession  by  one  person, 
followed  by  the  actual  possession  of  another  person;  for  if 
no  one  succeed  to  the  possession  abandoned,  there  could  be 
no  one  in  whose  favour,  or  for  whose  protection  the  Act 
could  operate.  To  constitute  discontinuance  there  must  be 
both  dereliction  by  the  person  who  has  the  right  and  actual 
possession,  whether  adverse  or  not,  to  protect." 

Lloyd  V.  Henderson,  25  C.  P.  253,  is  a  decision  to  the 
like  effect,  founded  upon  the  same  authority. 

There  are  other  cases  to  which  I  might  refer,  but  it  is 
not  necessary  to  do  so. 

The  result  is,  there  is  no  difference  in  the  effect,  under 
the  Statute  of  Limitations,  in  law  between  a  dispossession 
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of  the  owner,  and  a  discontinuance  by  the  owner.  The 
only  difference  is  that  discontinuance  is  the  ordinary  act  of 
the  owner.  Dispossession  is  the  forcible  act  of  another 
against  the  owner.  Land  cannot  be  abandoned,  as  a  mere 
-chattel  may  be,  to  be  seized  by  the  first  finder,  or  as  an 
easement  may  be. 

The  possession,  it  has  been  said,  which  was  held  of  the 
land  from  1847  till  1853,  was  by  the  plaintiff's  wife,  and 
the  two  children  she  had  by  the  plaintiff*. 

During  that  time  there  can  be  no  doubt  that  her  possession 
was  his  possession ;  the  agency  there  is  between  husband 
and  wife,  for  many  purposes,  continued  during  that  pe:dod 
of  his  absence;  and  I  am  of  opinion  there  can  be  no  personal 
possession  by  the  wife  of  the  husband's  land  in  his  lifetime 
which  can  be  adverse  to  the  husband,  or  be  otherwise  than 
his  possession. 

She  cannot,  I  think,  disseise  him  by  an  actual  ouster,  so 
as  to  vest  the  title  in  herself,  nor  can  she  be  a  trespasser  or 
wrongdoer  upon  his  land,  nor  could  he  bring  an  action  of 
ejectment  or  trespass  against  her.  The  unity  of  person  of 
husband  and  wife,  for  these  and  for  many  other  purposes, 
still  continues,  notwithstanding  the  late  legislation  in  favour 
of  married  women  holding  and  dealing  with  their  own 
separate  estates,  as  femes  sole.  But  a  wife  may  by  feoff"- 
ment  to  another  of  her  husband's  land  disseise  him,  that  is, 
it  becomes  the  disseisin  of  the  feoffee,  because  her  feoff"- 
ment  is  void  :  Vin,  Ah.  "  Disseisin,"  F.  pi.  8. 

The  next  enquiry  is,  whether  when  the  wife  married 
Davidson  in  1853,  and  he  went  on  the  land  and  occupied 
it  with  her,  and  they  continued  that  possession  until  1875, 
as  man  and  wife,  that  kind  of  possession  and  occupancy 
was  of  such  a  nature  as  to  operate  adversely  or  prejudicially 
to  the  plaintiff". 

The  second  marriage  of  the  wife  determined  her  agency 
for  her  husband,  the  plaintiff :  Athyns  v.  Pearce,  2  C.  B. 
N.  S.  763. 

In  that  case  Cockburn,  C.  J.,  said  :  "  Does  not  all  the 
authority  of  the  wife  cease  when  she  quits  the  husband's 
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roof  and  goes  to  live  with  another  man  ?  Is  the  adulteress, 
still  clothed  with  all  the  authority  of  a  wife  ?  The  autho- 
rity of  the  wife  is  derived  from  the  conjugal  relation  :  that 
tie  severed,  the  authority  ceases.  The  fact  of  her  living  in 
a  state  of  adultery  divests  her  of  all  authority  which  arises 
out  of  the  marital  relation." 

A  woman  could  not  be  convicted  of  stealing  her  husband's- 
goods,  although  she  went  off  with  them  in  the  company  of 
a  paramour. 

That,  however,  is  not  because  the  agency  continues,  but 
because  of  the  unity  of  person. 

The  agency  is  in  such  a  case  destroyed,  so  that  if  the 
paramour  receives  the  goods  from  her,  or  helped  her  in 
taking  them,  he  might  be  convicted  of  the  larceny  of  them : 
Reglna  v.  Avery,  5  Jur.  N.  S.  576;  Regina  v.  Berry,  5  Jur. 
N.  S.  228  ;  Begina  v.  Fitch,  3  Jur.  N.  S.  524. 

The  woman  could  not  have  been  convicted  of  bigamy 
— The  Queen  v.  Lttmley,  L.  R  1.  C.  C.  196, — although  she 
had  married  Davidson,  and  was  cohabiting  with  him  as 
his  wife. 

Was  the  possession  by  Davidson  and  his  supposed  wife 
after  the  marriage  the  possession  of  the  two  jointly,  or  the 
possession  of  the  wife  alone,  or  of  Davidson  alone  ? 

If  the  possession  of  the  wife  alone,  I  think  her  possession 
would  still  be  the  possession  of  the  plaintiff,  her  lawful 
husband,  by  reason  of  the  continuance  of  the  unity  between 
them. 

The  possession  of  Davidson  and  the  woman,  after  their 
marriage,  was  the  possession  of  the  two.  He  entered,  and 
she  admitted  him,  as  having  and  claiming  an  interest  in 
the  land,  by  reason  of  the  marriage,  which  they  believed 
to  be  a  lawful  marriage  ;  and,  I  think,  after  his  occupa- 
tion of  the  land  for  twenty  years  Avith  her,  he  had  acquired 
a  title  to  the  land  of  some  kind,  and  to  some  extent,  as 
against  the  plaintiff. 

Davidson  did  not  claim  the  land  as  his  own,  but  as  that 
of  the  woman.  He  claimed  such  right  in  it  which  he,  as 
her  supposed  husband,  had.    That  would  be  for  the  joint 
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lives  of  himself  and  the  woman,  and  if  he  were  the  sur-^ 
vivor,  then  for  the  further  period  of  his  own  life,  as  tenant 
by  the  curtesy  for  his  children  of  that  marriage. 

That  is  what  he  claimed  for  himself  personally  ;  and  he 
contended  the  land  would  go  to  his  children  after  their 
mother's  death.  He  also  said  he  did  not  intend  to  give  up 
the  land  to  the  plaintiff  until  he  saw  what  right  he  had 
to  it. 

I  was  very  much  of  the  opinion  for  a  time  that,  as  David- 
son claimed  only  in  respect  of  his  supposed  wife,  and  as 
she  could  not  claim  against  the  plaintiff,  her  lawful  hus- 
band, that  neither  could  Davidson  resist  the  claim  of  the 
plaintiff. 

But  I  am  of  opinion  that  the  title  which  Davidson  set- 
up was  adverse  from  the  very  first  to  the  right  of  the 
plaintiff.  It  was  irreconcilably  opposed  to  it,  and  even 
to  his  existence,  and  in  no  sense  can  it  be  said  to  have 
been,  or  to  be,  a  recognition  of  his  right. 

Davidson  was,  from  the  first,  a  trespasser  upon  the  land,, 
and  a  disseisor  of  the  husband,  for  the  license  of  the  plain- 
tiff's wife  to  him  to  be  there  was  not  a  sufficient  license  in 
law.  She  had  no  power  to  grant  it  as  agent  of  her  hus- 
band. That  agency  was  gone,  and  she  did  not  profess  to 
act  for  or  to  bind  him ;  and  having  been  there  for  more 
than  twenty  years,  claiming  right  and  title  to  the  land 
for  his  life,  not  recognising  but  disputing  the  plaintiff's 
title,  and  claiming  the  land  for  his  children  after  her  death,, 
he  was,  in  my  opinion,  in  a  position  to  dispute  the  plain- 
tiff''s  title  after  such  twenty  years'  possession,  and  the 
defendant  is  entitled  to  the  benefit  of  that  limitation. 

If  the  woman  had  made  a  lease  for  years  to  another,  her 
husband,  as  he  could  enter  upon  the  lands  as  against  her,, 
could  enter  also  upon  the  tenant  who  claimed  under  her,, 
so  long  as  the  tenant  had  not  acquired  a  title  contrary  to^ 
the  lease  by  length  of  possession. 

If  she  had  sold  the  land  to  another,  and  the  purchaser 
had  held  the  land  for  twenty  years  from  her,  he  could  hold 
it  against  the  husband.    If  the  woman  had  died  soon  after 
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the  second  marriage,  and  her  second  husband  had  remained 
after  that  twenty  years  in  possession,  the  first  husband 
could  not  disturb  him. 

So,  if  the  second  husband  first  entered  on  the  land  and 
lived  there  alone,  say  for  ten  years,  and  then  the  wife 
entered  on  the  land,  and  the  two  lived  there  together  for, 
say  fifteen  years,  so  that  the  second  husband  had  been  in 
possession  more  than  twenty  years,  I  do  not  think  he  could 
then  be  dispossessed  by  the  first  husband,  although  the 
period  of  limitation  was  made  up  partly  by  the  joint  occu- 
pation of  himself  and  the  plaintiff's  wife. 

If  that  be  so,  I  do  not  see  why  the  second  husband,  when 
he  has  been  twenty  years  in  possession,  may  not  equally 
hold  against  the  first  husband,  although  the  woman  has 
1been  living  on  the  land  the  whole  time  with  her  second 
husband,  and  is  still  living,  and  although  the  first  husband 
may  have  the  right  of  entry  in  respect  of  the  wife's  posses- 
sion. 

It  does  not  follow  that  he  can  disturb  the  second  hus- 
band's actual  possession,  which  he  had  and  claimed  to  have 
in  himself,  and  which  the  wife  could  not  interfere  with. 

If  the  wife  had  leased  the  land  to  another,  the  plaintiff 
might  have  ratified  it,  and  might  have  notified  the  tenant 
to  pay  him  the  rent ;  but  he  could  not  ratify  the  second 
marriage,  or  the  adultery  committed  by  reason  of  it  and 
under  it.  In  that  respect  there  is  an  important  difference 
between  the  position  and  rights  of  the  second  husband  and 
of  a  tenant  claiming  by  lease  from  the  wife. 

Possession  is  a  matter  of  fact.  If  two  persons  are  living 
on  land,  the  possession  may  be  wholly  in  the  one,  and  the 
right  of  occupancy,  by  his  license,  may  only  be  in  the  other. 

In  such  case  the  title  will  be  wholly  in  the  one  having 
possession  and  property,  or  claiming  it,  and  the  other  will 
have  neither  the  possession  nor  property. 

In  this  particular  case,  both  the  wife  and  the  second 
husband  had  the  possession.  She  claimed  it,  and  he  claimed 
it  also,  by  reason  of  his  being  her  husband,  as  he  supposed. 

He  claimed  it  for  his  life  and  for  the  benefit  of  his  child- 


M'ARTHUR  V.  EAGLESON. 


429^ 


ren,  and  he  said  at  the  trial  he  did  so.  As  his  title  was 
not  disturbed  for  twenty  years,  and  as  the  woman  could  not 
by  any  right  she  had  eject  him,  and  as  her  first  husband 
can  only  enter  upon  such  right  or  title  after  the  lapse  of 
twenty  years  possession  against  him,  which  she  still  had 
and  another  had  not,  he  has  not  the  power  to  do  an  act  in 
respect  of  her  which  she  did  not  herself  possess. 

There  was  probably  here  no  forfeiture  of  dower  by  the 
woman  in  her  first  husband's  estate,  as  she  did  not  elope 
from  him,  but  lived  in  his  house  with  her  second  husband, 
and  so  her  case  is  not  within  the  statute.  It  was  the  first 
husband  who  abandoned  her. 

If  she  had  left  his  house  and  gone  elsewhere  with  her 
second  husband,  it  appears  she  would  have  lost  her  dower  to 
her  first  husband's  estate  :  Woodward  v.  Boivse,  10  C.  B.. 
N.  S.  722,  and  the  cases  in  our  own  Courts  following  it- 
PaynelUs  case.  Dyer,  107a  ;  2  Inst.  435,  436;  and  Coot  v. 
Berty,  12  Mod.  232. 

Perhaps  the  first  husband  could  not  sue  for  a  divorce  in 
such  a  case,  as  he  had  virtually  deserted  his  wife  ;  1  Bishop 
on  Marriage  and  Divorce,  sec.  710,  quoting  from  Ayliffe  and. 
referring  to  Frasers  Domestic  Relations,  81,  in  the  note. 
But  see  Brown's  Law  of  Divorce,  26. 

I  do  not  conceive  she  could  have  proceeded  against  the 
first  husband  for  a  restitution  of  her  conjugal  rights  after 
having  lived  with  the  second  husband  for  thirty  years  and 
borne  him  children ;  although  it  is  possible,  if  he  had  de- 
ceived her  by  any  positive  act  on  his  part,  which  led  her  to 
believe,  and  which  was  done  to  make  her  believe  he  was 
dead,  she  might,  notwithstanding  her  long  cohabitation  with 
the  second  husband,  have  been  able  to  compel  a  restitu- 
tion of  conjugal  rights. 

The  case  of  Joseph  v.  JosejA  34  L.  J.  P.  M.  Sz  A.  96,, 
may  throw  some  light  on  this  proposition. 

Her  legal  rights  towards  the  plaintiff,  her  legal  husband, 
being  such  as  I  have  stated  and  considered  them  to  be  by 
reason  of  his  absence,  and  by  reason  of  her  second  marriage, 
and  by  the  long  possession  of  the  land  jointly  by  her  with 
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the  second  husband,  do,  in  my  opinion,  enable  the  second 
husband  to  hold  the  land  adversely  to  the  first  husband,  so 
that  he,  or  those  representing  him,  cannot  be  ejected  by 
the  first  husband. 

That  right  was  not  to  the  sole  possession,  but  jointly  or 
equally  to  the  enjoyment  of  that  possession  with  the  wife. 
The  first  husband  must  be  entitled  to  recover  the  possession 
which  his  wife  had.  The  first  and  second  husbands  will 
thus  be,  or  in  efiect  be,  tenants  in  common  of  the  land. 

The  mortgage  which  the  second  husband  and  wife  gave 
of  the  land,  conveying  it  as  the  freehold  of  the  wife,  does 
not  operate  by  estoppel,  as  the  first  husband  is  a  stranger 
to  it,  and  therefore  the  whole  of  the  circumstances  may  be 
considered. 

As  there  was  a  special  argument  upon  the  question  of 
estoppel,  I  have  to  say  that  I  do  not  think  it  can  be  applied 
in  this  case  against  the  first  husband.  At  one  time  I 
thought  it  might  be,  and  the  reason  of  it  was  this.  The 
plaintifi"  left  the  country  voluntarily  for  about  five  years. 
While  sailing  on  the  lakes,  and  while  he  was  on  the 
adjoining  shores  of  the  United  States,  he  was  not  very  far 
from  home,  and  could  readily  have  returned  to  it.  For  the 
remaining  twenty-five  years  he  was  in  California.  He 
was  not  a  literate  man,  but  he  never  sent  any  message,  by 
letter  or  otherwise,  to  his  wife  or  to  his  relatives.  They 
did  not  know  where  he  was,  or  whether  he  was  living  or 
not.  He  could  have  found  them  or  communicated  with 
them  at  any  time.  They  could  not  find  him  or  communi- 
cate with  him.  They  had  reason  to  believe  and  they  be- 
lieved he  was  dead,  and  he  must  have  known  they  believed 
so,  or  he  must  have  known  that  his  conduct  would  naturally 
lead  them  to  think  so  ;  and  he  must  also  have  known  that 
they  would  be  likely  to  act  towards  him  and  his  property 
as  if  he  were  dead. 

If  then  they  treated  him  as  dead  under  these  circum- 
stances, and  dealt  towards  him  and  his  property  as  if  he 
were  dead,  and  his  heiress-at-law  sold  his  land  as  her  own 
to  a  bond  fide  purchaser  for  value,  the  question  was, 
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whether  he  should  be  allowed  to  dispute  the  validity  of 
that  sale,  which  was  based  upon  a  state  of  facts  which  his 
own  conduct  had  brought  about,  induced  and  created.  The 
rule  of  law  is,  "  that  where  one,  by  his  words  or  conduct, 
wilfully  causes  another  to  believe  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on  that  belief,  so  as 
to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things 
as  existing  at  the  same  time  " :  Pickard  v.  Sears,  6  A.  & 
E.  469,  474. 

There  the  mortgagee  of  chattels  permitted  the  mortgagor 
to  deal  with  them  as  his  own,  and  he  also  carried  on 
negotiations  about  these  goods  with  an  execution  creditor 
of  the  mortgagor,  who  had  seized  them  as  the  property  of 
the  mortgagor,  without  even  telling  such  creditor  of  his 
claim  as  mortgagee ;  and  he  allowed  the  goods  to  be  sold 
by  the  sheriff  without  forbidding  it  ;  and  it  was  decided 
that  he  was  concluded  by  his  conduct  from  setting  up  his 
title  to  the  goods,  to  the  prej  udice  of  the  purchaser  at  the 
sheriff's  sale.  The  word  ivilfully  in  the  above  passage  is 
explained  in  Freeman  v.  Cooke,  2  Ex.  654,  663. 

The  rule  also  is  "that  if  a  man  so  conduct  himself, 
whether  intentionally  or  not,  that  a  reasonable  person  would 
infer  that  a  certain  state  of  things  exists,  and  acts  on  that 
inference,  he  shall  afterwards  be  estopped  from  denying  it," 
per  Bramwell,  B.,  in  Cornish  v.  Abington,  4  H.  &;  N.  549, 
556. 

The  rule  also  is  that  an  estoppel  by  negligence  must  be 
the  "neglect  of  some  duty  cast  upon  the  party  who  is  guilty 
of  it,"  and  the  neglect  must  be  in  the  transaction  itself, 
and  be  the  proximate  cause  of  leading  the  party  into  the 
mistake:  Swan  v.  North  British  Australian  Co.,  Limited^ 
2  H.  &  C.  175,  181. 

Here  the  plaintiff  made  no  representation  of  any  kind. 
His  conduct  was  of  no  positive  act ;  it  was  that  of  neglect 
only,  and  there  was  no  duty  upon  him  to  look  after  his  pro- 
perty, or  to  find  out  what  others  were  doing  with  it,  and  as 
he  did  not  know  what  they  were  doing  with  it,  or  had  done 
with  it,  he  had  nothing  to  counteract  or  to  forbid. 


43  2         queen's  bench,  EASTER  term,  41  vie,  1878. 


If  a  person  builds  on  the  land  of  another,  supposing  it  to- 
be  his  own,  and  the  owner,  perceiving  the  mistake,  abstains- 
from  setting  him  right  and  leaves  him  to  go  on  in  his  error, 
the  owner  cannot  afterwards  assert  his  title  to  the  land  on. 
which  the  money  was  expended  by  the  other  on  the  suppo- 
sition that  the  land  was  the  property  of  the  one  who  had 
laid  out  the  money. 

It  was  the  owner's  duty  actively  to  interfere  and  to  assert- 
his  adverse  title,  and  it  would  be  dishonest  of  the  owner^. 
after  remaining  passive,  to  profit  by  the  mistake  which  he 
could  have  prevented.  But  if  one  build  on  land  knowing 
it  not  to  be  his,  equity  will  not  prevent  the  legal  owner 
from  claiming  the  land  with  all  the  expenditure  made  upon 
it:  Ramsden  v.  Dyson,  L.  R  1  H.  L.  129,  per  Lord  Chan- 
cellor, pp.  140,  141;  per  Lord  Westbury,  p.  168. 

If  the  plaintift'  had  been  informed  of  the  second  marriage,, 
and  of  the  second  husband  living  on  the  land,  or  that  his 
daughter  was  about  to  sell  the  land  as  her  own,  as  the  heir- 
ess-at-law  of  it,  in  the  belief  that  the  plaintiff  was  dead,, 
and  he  could  reasonably,  by  some  act  or  means,  have  as-^ 
serted  his  rights  in  due  time,  and  he  did  not  interfere,  his. 
case  would  be  very  similar  to  the  one  just  referred  to  ; 
and  it  seemed  to  me  at  one  time  it  might  be  assumed 
against  him  on  the  evidence  that  the  plaintiff  was  negli- 
gently, wantonly  and  wilfully  keeping  himself  in  a  state 
of  ignorance  of  a  condition  of  things  which  he  must  have 
known  would  be  very  likely  to  take  place  after  his  long 
absence,  and  when  he  knew  that  all  those  interested  in  him 
must  have  believed,  and  had  every  reason,  from  his  own 
conduct,  to  believe  he  was  dead ;  and  that,  as  against  him,  it^ 
might  be  assumed  he  was  wilfully  abstaining  from  putting 
forward  his  claims,  knowing,  as  it  might  be  assumed,  that> 
others  were  dealing  with  his  land,  and  knowing  also,  as  it 
might  be  assumed,  they  had  a  right  to  do  so. 

But  I  am  not  prepared  to  say  he  was  bound  to  tell 
where  he  was,  or  that  he  was  still  living,  or  that  he  was. 
bound  to  look  after  his  rights  or  property,  or  to  inform 
himself  whether  others  were  dealing  with  them  or  not^. 
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at  any  further  risk  than  that  of  losing  them  by  the  law 
of  limitations. 

If  he  had  by  any  act  or  device  led  it  to  be  believed  he 
was  dead,  and  had  resorted  to  such  act  or  device  with  the 
intention  of  having  it  so  believed,  and  he  kept  away  or 
concealed  himself  for  that  purpose,  and  it  was  accordingly 
believed  he  was  dead,  then  I  think  the  sale  by  his  daughter 
would,  in  this  case,  have  been  a  valid  act,  whether  he  had 
previous  knowledge  of  such  sale  or  not,  and  whether  he 
could  have  prevented  it  or  not,  so  long  as  he  did  not  in  fact 
prevent  it,  when  he  could  have  prevented  it. 

There  have  no  doubt  been  many  cases  of  such  conceal- 
ment or  misrepresentation,  and  some  of  them  very  singular 
cases :  Trew  v.  The  Bailvjay  Passengers  Assurance  Co.,  6 
Jur.  N.  S.  759,  5  H.  &  N.  211,  6  H.  &  N.  889  ;  the  opinion 
of  Pollock,  C.  B.,  at  p.  760  of  6  Jur.  N.  S,  as  to  what  he  sup- 
posed was  the  case ;  Joseph  v.  Joseph,  34  L.  J.,  P.  M.  &  A. 
96  ;  Hoig  v.  Gordon,  17  Grant  599  ;  and  the  very  extra- 
ordinary case  mentioned  as  a  fact,  and  which  I  presume  to 
be  so,  in  the  9th  vol.  of  Household  Words,  p.  327,  and  1st  vol. 
of  Cassell's  Magazine,  p.  236,  and  also  shortly  referred  to 
in  Tomb's  Curiosities  of  London.  Other  cases  might  also 
be  referred  to. 

While  I  am  not  able  to  attach  any  legal  duty  upon  the 
plaintiff  to  conclude  him  by  estoppel,  I  am  of  opinion  he  is 
bound  by  length  of  time  so  far  as  Davidson's  interest  is 
concerned,  and  I  should  not  have  regretted  it  if  he  had 
been  bound  altogether,  because  he  has  caused,  whether 
intentionally  or  not,  by  his  conduct,  which  seems  to  be  as 
inexplicable  as  it  is  inexcusable,  a  degree  of  distress  to  his 
wife  and  an  amount  of  injury  to  the  children  she  has  had 
by  the  second  marriage,  which  can  never  be  removed  ;  and 
he  has  also  done  as  much  as  in  him  lay  to  bring  a  heavy 
pecuniary  loss  upon  those  who  have  lent  money  upon  or 
have  bought  the  land  in  good  faith,  and  who  no  doubt 
thought  that  it  was  not  possible  a  man  could  act  as  the 
plaintiff  has  done,  or  that  he  could,  if  he  did  so  act,  recover 
the  land  from  an  innocent  purchaser. 
55 — VOL.  XLIII  u.c.R. 
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Armour,  J. — The  defendant's  counsel  in  the  argument 
put  this  question,  as  I  understood  him,  "Is  the  possession 
by  the  wife  of  the  husband's  lands  in  law,  under  every 
state  of  circumstances,  the  possession  of  the  husband  ?" 
and  he  admitted  that  if  this  question  must  be  answered 
in  the  affirmative,  there  was  an  end  of  the  defence  to  this 
suit. 

I  am  of  opinion  that  it  must  be  so  answered,  but  is  not 
necessary  to  answer  in  the  affirmative  a  question  quite 
so  wide  as  that  put  by  the  learned  counsel  in  order  to 
determine  this  suit  in  the  plaintiff's  favour.  It  is  sufficient 
if  the  following  question  is  answered  in  the  affirmative, 
and  I  think  it  must  be  so  answered,  "Was  the  possession 
by  the  wife  of  the  land  in  question  in  law,  under  the 
state  of  circumstances  in  this  case,  the  possession  of  her 
husband  ?" 

It  seems  to  me  that  the  doctrine  that  the  possession  by 
the  wife  of  the  husband's  lands  is  to  be  deemed  the  posses- 
sion of  the  husband,  depends  rather  upon  the  principle 
that  the  husband  and  wife  are  regarded  as  one  person  in 
law  than  upon  any  ground  of  agency. 

If  I  am  right  in  this,  then  the  husband,  the  plaintiff,  was 
never  out  of  possession  until  his  wife  was  ejected  in  1874. 

Assuming,  however,  that  this  doctrine  is  founded  upon 
the  agency  of  the  wife,  I  think,  in  that  case,  that  it  is  an 
agency  cast  upon  her  by  law  by  virtue  of  her  marriage,  and 
such  an  agency  as  she  cannot  divest  herself  of  without  her 
husband's  consent. 

'  Upon  her  adultery  the  husband  is  entitled  to  disaffirm 
and  repudiate  her  agency ;  but  he  is  in  no  way  bound  to  do 
so,  he  may  affirm  and  assert  it.  So  far  as  the  circumstances 
of  this  case  are  concerned,  I  do  not  see  that  the  plaintiff 
has  ever  done  anything,  nor  has  anything  ever  been  done 
by  any  one  else,  nor  has  anything  ever  happened,  to  dis- 
entitle him  to  assert  and  affirm  in  law,  "  This  is  my  land, 
and  this  is  my  wife,  and  this  my  wife  has  been  in  posses- 
sion of  this  my  land,  and  her  possession  is  my  possession." 
This  being  so,  the  possession  of  Davidson  amounted  to 
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nothing ;  for  where  two  persons  are  in  possession  of  land, 
the  law  adjudges  it  to  be  the  possession  of  the  one  who 
hath  the  right :  Reading  v.  Royston,  Salk.  423,  S.  C,  2 
Lord  Raymond  829. 

Besides  all  this,  I  do  not  thinly  that  we  should  strive  to 
give  the  possession  of  Davidson  a  higher  character  than  he 
gives  it  himself  in  his  evidence,' when  he  says  that  he  never 
claimed  this  land  as  his  own :  that  he  claimed  it  as  his 
wifes  and  children's,  for  it  was  an  uncertain  thing  whether 
the  plaintiff  would  come  back  or  not :  it  was  the  report  one 
day  that  he  was  alive,  and  one  day  that  he  was  dead :  that 
he  never  made  any  claim  to  the  land  as  his  own  property  : 
that  he  considered  that  it  might  be  his  wife's  and  children's : 
that  he  treated  it  in  that  way:  that  he  was  not  satisfied 
whether  the  plaintiff  was  dead  or  alive  :  that  the  plaintiff's 
friends  were  telling  him  that  the  plaintiff  would  come  home, 
and  so  he  would  not  make  any  improvements  on  the  land: 
that  he  just  lived  on  it. 

I  think  that  if  we  held  after  this,  his  evidence,  that 
Davidson  had  acquired  by  such  a  possession  a  statutory 
title  to  the  land  in  question,  we  would  be  "  putting,"  to  use 
the  words  of  an  eminent  Judge,  "  an  estate  into  him  in 
spite  of  his  teeth  "  :  Yentris,  J.,  in  Thompson  v.  Leach,  2 
Ventris  198. 

I  think  the  rule  should  be  discharged. 

Rule  discharged. 
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Brown  v.  Morrow. 

Will — Sufficiency  of  search  for — Memorial  executed  by  heir-at-law — 
Declaration  against  interest — Evidence. 

In  ejectment,  in  proof  tlie  existence  of  a  will,  one  H.  swore  that  she  saw 
the  will,  giving  an  explicit  statement  of  its  contents,  and  it  also 
appeared  that  the  devisees,  of  whom  the  heir-at-law  was  one,  all  sub- 
mitted to  and  acted  upon  it : 

Held^  sufficient  evidence  of  the  existence  of  the  will. 

Held,  also,  that  the  will  was  sufficiently  proved  by  the  execution  and 
registry  by  the  heir-at-law  of  a  memorial  of  the  will,  it  being  a  declar- 
ation against  his  proprietary  interest,  and  he  being  dead  at  the  time  of 
the  trial. 

Semble,  it  was,  on  this  ground,  good  primary  evidence  not  only  against 
the  heir-at-law  and  those  claiming  under  him,  but  against  third  parties. 

It  appeared  that  search  for  the  will  was  made  in  the  office  in  which  it 
would  have  been  had  it  been  admitted  to  probate  ;  in  the  different 
registry  offices  of  the  counties  in  which  the  several  parcels  of  land,  of 
which  the  testator  died  seised,  were  situate ;  among  the  papers  of  the 
owners  of  the  several  parcels ;  among  the  papers  of  the  only  executor 
of  three  aamed  in  the  will  who  could  be  found  5  among  the  papers  of 
the  draftsman  of  the  will,  and  among  those  of  several  of  the  devisees : 
Held,  sufficient  to  let  in  secondary  evidence  of  the  will. 

Held,  also,  that  plaintiff's  case  was  within  sec.  26,  Ch.  51,  R.  S.  0.,- 
under  which  they  had  served  notice. 

Ejectment  for  the  east  half  ot  lot  20,  in  the  7th  concession 
of  Adjala. 

The  plaintiff,  Brown,  claimed  title  as  grantee  of  George 
Middleditch,  Harriet  Middleditch,  and  Philip  Middleditch, 
three  of  the  heirs-at-law  of  Frances  Middleditch,  and  the 
other  plaintifls  claimed  as  the  other  heirs-at-law  of  the  said 
Frances  Middleditch,  who  was  the  devisee  of  James  Bell, 
who  derived  title  under  the  grantee  of  the  Crown.  The 
plaintiffs  also  claimed  title  by  a  second  mode,  differing 
only  from  the  first  in  alleging  Frances  Middleditch  to  be 
the  heiress-at-law,  instead  of  devisee,  of  James  Bell. 

The  defendant,  besides  denying  the  plaintiflf's  title, 
claimed  title  by  length  of  possession. 

The  cause  was  tried  before  Patterson,  J.  A.,  without  a 
jury,  at  the  last  Barrie  Assizes. 

The  case  turned  wholly  on  the  sufficiency  of  the  proof 
of  the  plaintiff's  title,  the  defendant  shewing  no  title. 

The  patent  from  the  Crown  was  put  in,  granting  the  land 
in  question,  on  the  23rd  March,  1831,  to  Jesse  Targwill ;  and 
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a  conveyance  was  put  in,  which  proved  itself,  dated  the  20th 
day  of  June,  1831,  from  Jesse  Targwill  to  James  Bell,  of 
the  town  of  York,  innkeeper. 

It  was  proved  that  this  James  Bell  died  on  the  31st  day 
of  July,  1832,  and  his  wife  about  three  months  after  :  that 
he  left  three  children,  James  Bell,  the  younger,  Elizabeth 
Bell,  and  Frances  Bell:  that  James  Bell,  the  younger, 
died  unmarried  and  intestate  since  the  commencement 
of  this  action :  that  Elizabeth  married  one  Horsley,  and 
was  then  his  widow,  being  still  alive :  that  Frances 
married  one  Henry  Middleditch,  by  whom  .she  had  five 
children,  George,  Harriet,  Philip,  Benjamin,  and  Walter, 
the  two  latter  being  two  of  the  plaintiffs ;  and  conveyances 
from  the  three  former  to  the  plaintiff  Brown,  prior  to  the 
commencement  of  this  suit,  were  put  in  and  proved :  that 
Frances  Middleditch  and  her  husband  both  died  some  years 
affo,  and  that  James  Bell  died  seised  of  three  hundred  and 
fifty  acres  of  land,  one  hundred  acres  in  Oro,  one  hundred 
acres  in  Caledon,  the  land  in  question ;  and  fifty  acres  in 
Otonabee. 

The  learned  J udge  entered  a  verdict  for  the  plaintiff. 
The  facts  are  further  stated  in  the  judgment. 

On  May  23,  1878,  McCarthy,  Q.  C,  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  defendant,  pursuant  to  the  Law 
Reform  Act,  on  the  ground  that  the  plaintiff  failed  to 
establish  the  title  of  the  grantees  of  either  the  devisees  or 
the  heirs-at-law  of  James  Bell,  the  grantee  of  the  patentee. 
(1)  Not  as  heirs-at-law,  because  it  was  established  in  evi- 
dence that  the  said  James  Bell,  through  whom  the  plaintiff 
claimed,  died  testate,  and  consequently  his  estate  passed  to 
his  devisee  or  devisees,  and  title  could  not  be  derived 
through  his  heir  or  heirs-at  law.  (2)  And  because  there 
was  no  evidence  of  the  said  James  Bell  having  been  married, 
or  of  Francis  Bell,  through  whom  title  was  attempted  to  have 
been  made,  being  in  fact  his  heir-at-law.  (3)  Not  as  the 
grantees  of  the  devisee,  because  the  will  of  said  James  Bell 
was  not  proved.  (4)  The  alleged  secondary  evidence  thereof 
was  erroneously  admitted,  the  execution  of  the  alleged  will 
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not  having  been  proved,  and  even  if  proved,  its  loss  not  hav- 
ing been  established.  (5)  Because  the  secondary  evidence, 
even  if  admissible,  did  not  establish  the  contents  of  the 
will.  (6)  And  on  the  ground,  that  the  plaintiffs  were  not, 
under  the  circumstances  proved,  entitled  to  avail  them- 
selves of  the  clauses  of  the  Ejectment  Act  respecting  vex- 
atious defences  without  merits,  or  if  entitled,  their  case  was 
not  one  within  the  said  clauses. 

On  May  30,  1878,  Ferguson,  Q.  C,  and  Watson,  shewed 
cause.  James  Bell  was  the  grantee  of  the  patentee.  The 
title  is  registered  down  to  James  Bell.  There  was  posses- 
sion ;  the  land  was  wild  land,  and  there  was  a  constructive 
possession.  The  Vendors  and  Purchasers'  Act  (E,.  S.  0. 
ch.  109,)  applies  to  all  land,  wild  or  improved  :  Hech  v. 
Knapp,  20  U.  C.  E.  360 ;  Casselman  v.  Hersey,  32  U.  0. 
R.  333  ;  Davis  v.  Henderson,  29  U.  C.  R.  444  ;  Heyland 
V.  Scott,  19  C.  P.  165,  172. 

If  the  Act  be  restricted  to  actual  possession,  it  will  be 
inoperative  in  many  cases.  The  31  Vie.  ch.  20,  sec.  33, 
sub-sec.  3,  applies  to  wills.  The  will  is  an  instrument 
under  the  Registry  Act. 

Prima  facie,  the  heir-at-law  is  entitled  to  recover,  and 
there  is  no  will  proved  so  as  to  divest  the  heir.  There  is 
an  assertion  of  one,  but  no  proof  of  it.  He  further  referred 
to  Armstrong  v.  Little  et  cd.,  20  TJ.  C.  R.  425  ;  Thompson 
V.  Bennett,  22  C.  P.  393  ;  Thompson  v.  Hcdl,  31  U.  R.  367. 

There  is  a  moral  certainty  of  the  plaintiff's  right.  The 
Judge  was  satisfied  with  the  diligence  of  the  search. 

McCarthy,  Q.C.,  contra.  So  much  is  proved  about  the 
will,  that  it  ought  to  be  produced  before  the  plaintiff  is 
entitled  to  possession  :  Doe  AtJcinson  v.  McLeod,  8  U.  C.  R. 
344 ;  Hubhach  on  Succession,  64.  There  is  no  presump- 
tion of  intestacy. 

The  Vendors'  Act  does  not  apply.  There  is  less  proof 
of  the  will  than  of  the  deed.  The  Judge  did  not  rule  as 
to  the  sufficiency  of  the  search.  He  further  cited  Doe 
Morgan  v.  Simpson,  5  0.  S.  555  ;  Hunter  v.  Farr  et  al.,. 
23  U.  C.  R.  324 ;  Pearce  v.  Hooper,  3  Taunt.  62. 
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June  29,  1878.  Armour,  J. — If  there  was  sufficient 
evidence  of  the  existence  of  a  will  of  James  Bell,  and  of  a 
search  unsuccessfully  made  for  it  in  the  place  or  places 
where  it  was  most  likely  to  be  found,  sufficient  to  let  in 
secondary  evidence  of  its  contents,  it  was  clearly  proved 
that  James  Bell  devised  the  one  hundred  acres  in  Caledon 
to  his  own  son,  James  Bell,  the  younger,  in  fee,  the  one 
hundred  acres  in  Oro  to  his  daughter,  Elizabeth  Bell,  now 
Elizabeth  Horsley,  in  fee,  the  one  hundred  acres  in  ques- 
tion to  his  daughter,  Frances  Bell,  afterwards  Frances  Mid- 
dleditch,  in  fee,  and  the  fifty  acres  in  Otonabee  to  his  wife 
Elizabeth,  in  fee. 

Elizabeth  Horsley 's  evidence,  taken  under  commission 
and  read  at  the  trial,  shewed  this,  and  shewed  that  she 
had  sold  the  land  devised  to  her,  that  her  brother  James 
had  sold  the  land  devised  to  him,  and  in  fact  that  she  and 
her  brother  and  sister  had  acted  upon  and  submitted  to 
to  the  will  as  validly  devising  the  lands  purporting  to  be 
thereby  devised. 

This  being  so,  the  only  questions  are:  1.  Was  there  suf- 
ficient evidence  of  the  existence  of  a  will  of  James  Bell  ? 
2.  Was  there  a  search  unsuccessfully  made  for  the  w^ill  in 
the  places  where  it  was  most  likely  to  be  found,  sufficient 
to  let  in  secondary  evidence  of  its  contents. 

Both  these  questions  must,  in  my  opinion,  be  answered 
in  the  affirmative.  The  evidence  of  Mrs.  Horsley  that  she 
saw  the  will,  and  her  explicit  statement  of  what  it  con- 
tained, and  the  fact  that  the  devisees,  the  heir-at-law  being- 
one,  all  submitted  to  and  acted  upon  the  will  she  describes, 
in  my  opinion,  sufficiently  establishes  the  existence  of 
such  a  will:  Doe  v.  Whitcomh,  6  Ex.  601,  S.  C.  4  H.  L. 
431;  Ansley  v.  JBreo,  14  C.  P.  371 ;  Dickson  v.  Macfarlane, 
22  U.  C.  E.  539.  I  think  also  the  existence  of  the  will 
was  sufficiently  proved  by  the  execution  and  registry  by 
the  heir-at-law  of  the  memorial  proved  at  the  trial,  it  being 
a  declaration  against  his  proprietary  interest,  and  he  being 
dead  at  the  time  of  the  trial. 

The  sufficiency  of  the  search  for  a  lost  writing,  in  order 
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to  let  in  secondary  evidence  of  its  contents,  is  a  question  to. 
be  determined  by  the  Judge  at  the  trial,  upon  his  being 
satisfied  that  a  reasonable  presumption  of  the  loss  of  the 
writing  has  been  raised  by  the  proof  of  the  search  made 
for  it.  It  is  a  mixed  question,  however,  of  law  and  fact, 
which  the  Court  can  subsequently  review.  The  learned 
Judge,  at  the  trial  of  this  cause,  was  satisfied,  by  the  proof 
of  search,  that  such  a  presumption  was  raised,  and  accord- 
ingly admitted  the  secondary  evidence,  and  in  this  I  think 
he  was  right. 

Search  for  the  will  was  proved  to  have  been  made  in  the 
offices  of  the  Court  where  the  will  would  have  been,  had 
it  been  admitted  to  probate,  in  the  different  E-egistry  offices 
of  the  counties  in  which  the  several  parcels  of  land  of 
which  the  testator  died  seised  are  situate^  and  among  the 
papers  of  the  present  owners  of  these  several  parcels  of 
land,  and  among  the  papers  of  the  only  executor  of  those 
named  in  the  will  who  could  be  found,  and  among  the 
papers  of  the  lawyer  who  drew  the  will,  and  among  the 
papers  of  Henry  Middleditch,  and  of  his  wife,  of  Mrs. 
Horsley,  and  of  James  Bell,  the  younger.  I  think  the 
plaintiffs  shewed  that  they  had,  in  good  faith  and  with  due 
diligence,  exhausted,  in  a  reasonable  degree,  all  the  sources 
of  information  and  means  of  discovery  which  the  nature 
of  the  case  would  naturally  suggest,  and  which  were  ac- 
cessible to  them,  and  had  searched  in  all  those  places  where 
the  will  ought  properly  to  be.  It  was  suggested  at  the 
trial,  and  urged  before  us,  that  because  an  entry  was  found 
in  a  book  in  the  Registry  Office  at  Barrie,  that  the  will 
there  registered  had  been  given  to  one  Johnson  for  one 
Thomas  Bell,  search  ought  to  have  been  made  among  the 
papers  of  some  Thomas  Bell  for  it.  I  suspect  Thomas  Bell 
was  a  mistake  for  James  Bell,  to  whom  the  will  belonged, 
no  Thomas  Bell  being  shewn  to  have  had  any  right  to  the 
custody  of  the  will,  in  any  way,  or  to  have  had  anything 
to  do  with  the  registry  of  it,  or  otherwise.  I  think  such  a 
search  was  unnecessary. 

The  will,  if  produced,  would  have  proved  itself,  and  as  a 
fact  all  the  witnesses  to  it  were  dead. 
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I  am  inclined  to  think,  although  not  free  from  doubt  on 
this  point,  that  the  memorial  of  the  will,  executed  by 
James  Bell,  the  younger,  who  was  the  heir-at-law  of  James 
Bell,  and  who  would,  but  for  the  will,  have  been  entitled  to 
the  land  in  question,  and  would  have  been  in  constructive 
possession  of  it,  the  land  being  v^^ild  land,  was  good  primary 
evidence,  not  only  against  James  Bell  and  those  claiming 
under  him,  but  against  third  parties,  James  Bell  being  dead 
at  the  time  of  the  trial,  as  a  declaration  against  his  proprie- 
tary interest :  Taylor  on  Evidence,  6th  ed.,  ch.  11 ;  Russell 
V.  Fraser,  15  C.  P.  375  ;  Rogers  v.  Card,  7  C.  P.  89. 

I  am,  however,  clear  that  this  and  all  the  other  facts 
proved,  taken  together,  furnished  sufficient  secondary  evi- 
dence of  the  will  of  James  Bell,  and  of  its  contents.  There 
is  no  ground  for  the  claim  made  by  the  plaintiff,  that 
Frances  Middleditch  was  heiress-at-law  of  James  Bell,  for 
-James  Bell,  the  younger,  v^ras  alive  at  the  commencement 
of  this  suit. 

The  defendant  was  served  with  a  notice  under  the  Re- 
vised Statutes,  ch.  51,  sec.  26,  and  I  think  that  the  evi- 
dence of  title  given  by  the  plaintiff  is  sufficient  to  satisfy 
us  that  the  plaintiffs  are  entitled,  in  justice,  to  be  regarded 
as  the  proprietors  of  the  land  in  question,  and  that  their 
inability  to  shew  a  perfect  legal  title,  (in  case  they  have 
not  done  so,  which  I  think  they  have),  arises  from  a  cause 
not  within  the  power  of  the  plaintiffs  to  remedy  by  using 
due  diligence,  and  that  the  plaintiffs  are,  on  this  ground, 
entitled  to  recover  against  the  defendant,  who  shews  no 
title. 

The  rule  should  be  discharged. 
Harrison,  C.  J.,  concurred. 

Ride  discharged. 
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DiLLAREE  V.  Doyle. 

Gratuitous  loan — Increase. 

In  the  case  of  a  gratuitous  loan  all  the  increase  and  oflfspring  of  the  loan^ 
and  everything  accessional  to  it  (in  this  case  a  pair  of  mares,  offspring 
of  a  mare  loaned,  and  portion  of  a  set  of  harness  acquired  as  payment 
for  the  use  of  oxen,)  belong  to  the  lender,  and  must  be  returned  at  the' 
determination  of  the  loan,  and  are  not  subject  to  seizure  under  execu- 
tion against  the  bailee. 

This  was  an  action  to  recover  damages  for  the  seizure 
and  conversion  of  one  pair  of  mares,  one  waggon,  and  one 
set  of  harness. 

Pleas :  not  guilty,  and  denial  of  plaintiff's  property. 

The  case  was  tried  by  Patterson,  J. A.,  at  the  last  Simcoe 
Assizes,  who  entered  a  verdict  for  the  plaintiff  for  S40,  the 
value  of  the  waggon,  and  assessed  the  value  of  the  mares 
at  $200,  and  of  the  harness  at  $8,  in  order  that  the  verdict 
might  be  increased  by  their  value,  in  case  the  Court  should 
be  of  opinion  that  the  plaintiff  was  entitled  to  recover  in 
respect  of  them. 

The  following  was  the  only  evidence  given  at  the  trial 
material  to  be  considered : 

Plaintiff  said : — "  The  horses  in  question  are  two  mares. 
I  owned  their  mother  and  raised  the  colts.  I  got  the 
mother  from  John  Langs.  I  also  owned  the  waggon,  a 
light  lumber  waggon  ;  also  the  harness  :  it  was  part  bought 
from  Daniel  Jackson,  and  part  made  up  from  harness  we 
had  on  the  place.  George  William  Fish  is  my  brother.  He 
had  the  property  as  my  agent  in  1873.  He  lived  on  my 
farm,  at  Turkey  Point,  with  his  family.  I  lived  in  Buffalo, 
but  now  live  on  the  farm  at  Turkey  Point.  My  brother 
was  a  dissipated  man.  I  bought  the  farm  for  a  home  for 
his  family,  and  I  stocked  the  farm  for  their  use,  amongst 
other  things,  the  mare  from  Mr.  Langs,  in  1862.  I  often  came 
over  to  see  my  brother,  and  sent  him  money  for  his  use." 

Cross-examined: — "My  brother  did  not, to  my  knowledge, 
claim  the  property  as  his.  The  harness  was  taken  from 
Jackson  in  payment  for  the  use  of  my  oxen:  it  was 
arranged  by  my  brother." 
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Henry  W.  Fish,  son  of  George  Fish,  said : — "  I  live  on 
aunt's  place,  at  Turkey  Point.  The  colts  were  raised  of  the 
mare  she  got  of  Mr.  Langs.  I  always  heard  the  other 
things,  viz.,  waggon  and  harness,  belonged  to  aunt.  The 
defendant  took  the  horses,  waggon  and  harness.  I  was 
there,  and  my  mother  and  brother-in-law.  My  mother 
forbade  him  taking  them,  and  said  they  belonged  to  the 
plaintiff." 

Gross-examined : — "  I  never  heard  my  father  say  the 
things  belonged  to  him." 

Robert  James  Fish,  son  of  George  Fish,  said  : — "  I  live  at 
Turkey  Point,  on  the  plaintiff's  place.  The  horses,  waggon, 
and  harness  belonged  to  plaintiff.  The  team  was  raised  on 
the  place.  The  mother  belonged  to  the  plaintiff ;  she  got 
her  from  Mr.  Langs." 

Cross-examined  : — "  I  heard  my  father  and  mother  say 
the  property  belonged  to  the  plaintiff ;  I  never  heard  my 
father  say  they  belonged  to  him." 

Anna  Maria  Secord,  daughter  of  George  Fish,  said  : — "  I 
lived  on  plaintiff's  farm,  at  Turkey  Point.  The  mares, 
waggon,  and  harness  belonged  to  the  plaintiff.  I  always 
understood  everything  on  the  place  belonged  to  her,  and  I 
knew  also  she  was  accustomed  to  send  money  to  my  father." 

Cross-examined : — "  I  saw  the  colts  raised  on  the  place. 
He  always  said  they  were  plaintiff's." 

John  Langs  said  : — "I  knew  the  plaintiff's  farm.  I  knew 
the  mares  that  were  seized.  I  sold  the  mother  of  them  to 
the  plaintiff  The  colts  were  raised  on  the  farm." 

Cross-examined : — "  It  must  have  been  seven  or  eight 
years  before  1873  that  I  sold  the  mare  to  the  plaintiff. 
They  were  always  on  the  place.  Plaintiff  lived  on  the 
place  for  a  while,  and  then  went  to  the  other  side." 

Daniel  Jackson  said  : — "I  knew  the  mares  ever  since  they 
were  colts.  I  raised  the  mother  of  them.  She  was  sold  to 
Mr.  Langs.  The  colts  were  raised  on  the  place.  Mr.  Fish 
got  part  of  the  harness  from  me.  The  sale  was  in  June, 
1878.  The  plaintiff  bought  part  of  the  place  from  my 
father." 
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Cross-examined : — "  Fish  bought  the  harness  and  traces 
from  me  for  the  use  of  his  oxen  for  five  days." 

Defendant  said  : — "  I  am  bailiff  of  the  Division  Court.  I 
seized  it  under  executions  against  Fish.  I  seized  the  goods 
on  Turkey  Point,  in  George  Fish's  actual  possession.  He 
was  using  them.  I  had  known  the  horses  two  or  three 
years.  Fish  always  had  them.  After  I  seized  he  gave  me 
a  notice  that  they  belonged  to  the  plaintiff." 

May  23,  1873.  Spencer  obtained  a  rule  nisi  to  increase 
the  verdict  by  the  sum  of  $208,  on  the  ground  that  the 
plaintiff  was  entitled  to  recover  for  the  value  of  the  horses 
and  harness. 

June  5,  1878.  Campbell  shewed  cause,  citing  Bac, 
Ah.  Leases,  A  ;  Lett  v.  Commercial  Bank  of  Canada,  24 
U.  C.  R  552. 

Spencer,  contra,  cited  Woodf.  L.  &  T.  73,  74 ;  Putnam 
V.  Wyley,  8  John.  N.  Y.  432 ;  Bl.  Com.  404. 

June  29th,  1878.  Armour,  J. — The  question  to  be 
determined  by  the  Court  is,  whether  the  property  in  ques- 
tion was  at  the  time  of  its  seizure  the  property  of  the 
plaintiff. 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  have  his 
verdict  increased  by  the  value  of  the  mares  and  harness. 

Sir  William  Blackstone  says,  in  discoursing  of  property 
in  things  personal :  "  Of  all  tame  and  domestic  animals  the 
brood  belongs  to  the  owner  of  the  dam  or  mother,  the 
English  law  agreeing  with  the  civil,  that  partus  sequitur 
ventrem,  though  for  the  most  part,  in  the  human  species,  it 
disallows  that  maxim.  And,  therefore,  in  the  laws  of 
England,  as  well  as  Eome,  si  equam  oneam  equus  tuus 
p>regnantem  fecerit  non  est  tuum  sed  meum  quod  natum 
est.  An  exception  to  this  rule  is  in  the  case  of  young 
cygnets,  which  belong  equally  to  the  owner  of  the  cock 
and  hen,  and  shall  be  divided  between  them." 

Again  he  says  :  "  By  the  Roman  law,  if  any  given  cor- 
poreal substance  received  afterwards  an  accession  by 
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natural  or  by  artificial  means,  as  by  the  growth  of  vege- 
tables, the  pregnancy  of  animals,  the  embroidering  of  cloth, 
or  the  conversion  of  wood  or  metal  into  vessels  and 
utensils,  the  original  owner  of  the  thing  was  entitled  by 
the  right  of  possession  to  the  property  of  it  under  such  its 
state  of  improvement.  And  these  doctrines  are  implicitly 
copied  and  adopted  by  our  Bracton,  and  have  since  been 
confirmed  by  many  resolutions  of  the  Courts;"  and  this  is 
called  property  arising  from  accession.  See  also  Kent's 
Commentaries,  Lecture  36. 

Under  ordinary  circumstances,  therefore,  the  property  in 
the  mares  in  question  would  be  in  the  plaintiff',  who  was 
undoubtedly  the  owner  of  the  mare  from  which  they  were 
bred. 

Was  there  anything,  then,  in  the  nature  of  the  use  the 
plaintiff  gave  to  her  brother  of  the  mother  of  these  mares 
to  make  her  offspring  the  property,  in  law,  of  the  bi'other  ? 
I  think  not. 

It  is,  in  my  opinion,  needless  to  enquire  what  would  have 
been  the  effect  on  the  property  in  the  offspring  if  the 
plaintiff  had  leased  or  let  the  mother  to  Fish,  for  rent  or 
hire,  for  the  present  is  not  a  use  of  that  sort,  but  is  the  case 
of  a  mere  gratuitous  loan,  and  that,  too,  of  the  lowest  or 
most  precarious  kind,  for  it  was  for  no  certain  time,  but 
merely  at  the  will  of  the  lender. 

This  sort  of  bailment  was  called  in  the  Roman  Law 
Coonmodatum  :  "  Commodata  autem  res  tunc  proprie 
intelligitur,  si  nulla  mercede  accepta  vel  constituta  res  tibi 
utenda  data  est ;  gratuitum  enim  debet  esse  commoda- 
tum.  Is  cui  res  aliqua  utenda  datur,  id  est,  commodatur  re 
obligatur ;  "  and  if  the  commodatum  was  for  an  indefinite 
time,  but  at  the  mere  pleasure  of  the  lender,  it  was  called 
'precarium :  "  Precarium  est  quod  precibus  petenti  uten- 
dum  conceditur  tamdui  quamdui  is  qui  concessit  patitur. 
Qui  precario  concedit  sic  dat  quasi  tunc  recepturus  cum 
sibi  libuerit  precarium  solvere." 

Lord  Holt,  in  the  well-known  case  of  Coggs  v.  Barnard, 
defines  this  sort  of  bailment  to  be,  "where  goods  or 


446         queen's  bench,  EASTER  term,  41  vie,  1878. 


chattels  that  are  useful  are  lent  to  a  friend  gratis  to  be 
used  by  him." 

A  bailment  of  this  kind  is  also  strictly  personal  and  con- 
fined to  the  borrower. 

"  By  the  Eoman  law  the  lender  still  retains  the  sole 
proprietary  interest,  and  nothing  passes  to  the  borrower 
but  a  mere  right  of  possession  and  user  of  the  thing  during 
the  continuance  of  the  bailment.  Nay,  the  possession  of 
the  borrower  is  deemed  the  possession  of  the  lender  :  '  Rei 
commodatse  et  possessionem  et  proprietatem  retinemus. 
Nemo  enim  commodando  rem  facit  ejus  cui  commodat.' 

"  Such  is  the  doctrine  of  the  Roman  law,  as  well  as  the 
continental  jurisprudence  founded  on  it  in  modern  times. 
The  same  rule  seems  to  prevail  in  the  common  law,  so  that 
an  action  for  a  trespass  or  conversion  will  lie  in  favour  of 
the  lender  against  a  stranger  who  has  obtained  a  wrongful 
possession,  or  has  made  a  wrongful  conversion  of  the  thing 
loaned.  A  mere  gratuitous  permission  to  a  third  person 
to  use  a  chattel  does  not,  in  the  contemplation  of  the  com- 
mon law,  take  it  out  of  the  possession  of  the  owner,  so  as 
to  prevent  him  from  maintaining  an  action  for  any  injury 
to  it,  or  for  any  conversion  of  it,  by  a  third  person  :"  Story 
on  Bailments,  8th  ed.,  sec.  279;  Lotan  v.  Cross,  2  Camp. 
464. 

All  the  increments  and  offspring  of  the  thing  loaned  and 
everything  that  is  accessional  to  it  belong  to  the  lender,  and 
stand  precisely  in  the  same  position,  as  to  the  property, 
possession  and  otherwise,  as  the  thing  itself,  and  must  be 
returned  to  the  lender  at  the  determination  of  the  bailment. 

That  part  of  the  harness  bought  by  the  use  of  the  plain- 
tiff's oxen  would  seem  also  to  belong  to  the  plaintiff,  the 
more  so  as  it  was  an  accession  to  that  part  already  owned 
by  her. 

It  is  also  to  be  observed  that  the  bailment  in  the  present 
case  was  for  the  use  of  the  family,  and  not  for  the  use  of 
Fish  alone ;  and  that,  so  far  as  intention  could  govern,  the 
intention  both  of  bailor  and  bailee  was  that  the  property 
in  question  should  belong  to  the  plaintiff. 
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The  rule  should  therefore  be  made  absolute  to  increase 
the  verdict  by  the  sum  of  $208. 

See  the  case  of  Swans,  7  Coke  8G  ;  Story  on  Bailments, 
8th  ed.,  ch.  4 ;  Kent's  Commentaries,  Lecture  40 ;  Coggs 
V.  Bernard,  1  Smiths  L.  C,  5th  ed.  171 ;  Jones  on  Bailments ; 
Bacon's  Ab.  Title,  Bailment ;  Wood  v.  Ash,  Owen  139 ; 
Putnam  v.  Wyley,  9  Johns.  Rep.  432  ;  Merritt  v.  Johnson, 
7  Johns.  Rep.  473  ;  Broom's  Commentaries,  838. 

Harrison,  C.  J.,  concurred. 

Rule  absolute  to  increase  verdict  hy  $208, 


The  Bank  of  Toronto  v.  Nixon  et  al. 

Partnership — Registration  under  R.  S.  0.  ch.  123 — JS^ote  signed  hy  retiring 
partner — Non-registration  of  neio  partnership—  Renewal  note  signed  hy 
continuhig  partner  in  name  of  old  partnership — Liahility  of  retiring 
partner. 

Before  the  retirement  of  one  of  the  members  of  a  partnership,  he  signed 
certain  notes  in  the  name  of  the  firm  payable  to  the  plaintiffs,  credi- 
tors of  the  firm.  A  renewal  note  was  subsequently  signed  by  one  ol 
the  continuing  partners  in  the  name  of  the  old  firm,  which  had  been 
duly  registered  under  the  "  Registration  of  Co-partnership  Act,  1869  " 
(R.  S.  O.  ch.  123),  but  no  declaration  of  the  dissolution  of  the  old  or 
of  the  formation  of  the  new  firm  under  its  diflferent  name  was  ever 
registered  : 

Held,  that  the  retiring  partner  was  liable  on  the  note,  as  he  could  not, 
in  consequence  of  the  failure  to  register  the  change  or  alteration  in 
the  firm,  be  deemed  to  have  ceased  to  be  a  member  of  the  old  firm, 
which  still  existed  so  far  as  this  liability  was  concerned. 

Semble,  that  the  dissolution  mentioned  in  sec.  4  (sec.  7,  R.  S,  0.)  refers 
to  the  dissolution  and  winding  up  of  the  business,  not  to  a  case  of  con- 
tinuance of  the  business,  with  a  change  in  the  membership  and  name 
of  the  partnership. 


Action  on  a  promissory  note  for  S914.25,  dated  the  15th 
of  November,  1875,  with  interest  at  seven  per  cent.,  pay- 
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able  two  years  after  date  to  the  order  of  Thomas  Nixon 
&  Son,  and  purporting  to  be  made  and  endorsed  by 
"  Thomas  Nixon  &  Son." 

The  defendant  James  Bower  Nixon  suffered  judgment 
by  default,  and  the  defendant  Thomas  Nixon  pleaded  that 
he  did  not  make,  that  he  did  not  endorse,  and  that  he 
paid  the  said  promissory  note. 

The  case  was  tried  at  the  last  Assizes  at  Milton,  before 
Gwynne,  J. 

The  making  and  endorsing  of  the  note  were  proved  to 
be  in  the  handwriting  of  the  defendant  James  Bower 
Nixon,  a  son  of  the  defendant  Thomas  Nixon,  but  his 
authority  to  bind  his  father  by  so  making  and  endorsing 
was  disputed. 

The  defendants  entered  into  co-partnership  on  the  1st  of 
October,  1869,  as  wool  dealers,  wool  pullers,  and  general 
commission  merchants,  at  the  city  of  Toronto,  under  the 
name  of  "  Thomas  Nixon  &  Son,"  and  on  the  4th  of  July, 
1870,  duly  registered  a  declaration,  signed  by  each  of  them, 
of  such  co-partnership,  under  the  "  Registration  of  Co- 
partnerships Act,  1869,"  and  continued  to  carry  on  such 
business  under  the  said  name  until  about  the  17th  day  of 
November,  1873,  when  a  change  or  alteration  in  the  mem- 
bership of  the  said  partnership  took  place,  by  the  defendant 
Thomas  Nixon  retiring  from  the  said  partnership,  and  one 
James  Walsh  coming  into  it,  and  a  change  or  alteration  of 
the  partnership  name  was  made  from  "  Thomas  Nixon  & 
Son  "  to  "  Nixon  &  Company,"  but  the  same  business  was 
continued  to  be  carried  on  by  the  new  firm  as  had  been 
carried  on  by  the  old ;  and  it  was  a  stipulation  with  the 
plaintiffs,  on  the  formation  of  the  new  firm,  that  the  new 
firm  should  have  the  same  line  of  discount  at  the  plain- 
tiffs' bank  as  the  old  firm  had,  and  that  the  defendant 
James  Bower  Nixon  should  draw  sufficient  money  out  of 
the  new  firm  to  pay  the  liabilities  of  the  old,  which  liabili- 
ties were  confined  to  two  creditors  only,  the  plaintiffs  and 
one  Neil  Johnson, 

No  declaration  of  this  change  or  alteration  in  the  mem- 
bership of  the  partnership  and  in  the  partnership  name 
was  ever  registered. 
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About  a  fortnight  before  the  defendant  Thomas  Nixon 
retired  from  the  firm  of  "  Thomas  Nixon  &  Son,"  that  firm 
was  indebted  to  the  plaintiffs  in  the  sum  of  $4,257.89,  and 
it  was  agreed  between  the  plaintiffs  and  that  firm  that  time 
should  be  given  for  the  payment  of  such  indebtedness,  and 
accordingly  the  plaintiffs  accepted  the  three  promissory 
notes  of  the  firm  (the  defendant  Thomas  Nixon  signing  the 
firm's  name  to  them),  each  for  the  sum  of  $1,419.13,  pay- 
able at  one,  two,  and  three  years  respectively ;  and  the 
note  sued  upon  was  given  in  renewal  for  a  part  of  the  last 
two  of  these  notes. 

The  contention  of  the  defendant  Thomas  Nixon  was,  that 
the  firm  of  "  Thomas  Nixon  &  Son"  was  dissolved  two  years 
before  the  note  sued  upon  vras  given,  and  that  it  was  signed 
and  given  by  the  defendant  James  Bower  Nixon  without 
his  authority ;  and  that  the  defendant  James  Bower  Nixon 
had  no  authority  to  sign  the  name  of  the  firm  "  Thomas 
Nixon  &  Son,"  which  had  theretofore  been  dissolved ;  and 
that  he,  Thomas  Nixon,  was  in  no  way  bound  thereby. 

The  plaintiffs,  on  the  other  hand,  contended  that  the 
defendant  Thomas  Nixon  signed  the  declaration  of  co- 
partnership of  "  Thomas  Nixon  &  Son  :"  that  no  declaration 
of  the  change  or  alteration  in  the  membership  of  such  co- 
partnership, effected  by  the  defendant  Thomas  Nixon 
retiring  from  it  and  James  Walsh  coming  into  it,  and  of 
the  change  of  the  partnership  name  from  "  Thomas  Nixon 
&  Son"  to  "  Nixon  &  Company"  was  ever  registered,  and 
therefore  that  the  defendant  Thomas  Nixon  "  is  not  to  be 
deemed  to  have  ceased  to  be  a  partner"  in  the  firm  of 
"  Thomas  Nixon  &  Son ;"  and  the  promissory  note  sued 
on  having  been  given  for  a  liability  of  that  firm,  he  was 
bound  thereby. 

A  verdict  was  found  for  the  defendant. 

Biggar,  May  23,  1878,  obtained  a  rule  nisi  to  set  aside 
the  verdict  and  enter  it  for  the  plaintiff,  on  the  law  and 
evidence,  there  being  no  evidence  to  warrant  a  finding  that 
the  partnership  of  Thomas  Nixon  &  Son  was  dissolved 
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when  the  note  was  made,  or,  if  so  dissolved,  that  the  plain- 
tiffs had  notice  of  the  same  when  they  took  the  note,  or 
agreed  not  to  look  to  defendant  Thomas  Nixon  for  payment 
of  the  debt  in  part  represented  by  said  note;  and  that 
there  was  no  evidence  to  sustain  the  plea  of  payment ; 
or  to  strike  out  the  name  of  the  defendant  James  Bower 
Nixon,  and  to  enter  a  nonsuit. 

June  1,  1878,  F.  Osier,  shewed  cause.  The  business  was 
not  one  that  authorized  one  partner  to  sign  notes  in  the 
name  of  the  firm  :  Pollock  on  Partnership,  ch.  7,  p.  70  ; 
Lindley,  2nd  ed.,  p.  412.  Then  as  to  the  statute,  see  Rev. 
Stats.  0.,  Ch.  123.  When  the  note  was  given  the  case  of 
dissolution  was  not  provided  for.  It  is  not  compulsory  to 
register  a  dissolution  when  there  is  a  mere  change  of  part- 
ners. No  consequences  are  stated  to  arise  from  the  omission 
to  sign  such  a  declaration.  Besides,  actual  notice  should 
debar  a  person  from  taking  advantage  of  the  statute. 

M.  0.  Cameron,  Q.  C,  contra.  Thomas  Nixon  was  still 
a  member  of  the  firm.  There  was  only  a  change  in  style. 
No  dissolution  was  registered,  and  the  defendant  knew 
that  his  name  was  continued,  and  made  no  objection. 
Hague's  knowledge  of  the  change  in  Thomas  Nixon's  posi- 
tion with  i-egard  to  this  debt  is  not  sufficient  to  dispense 
with  compliance  with  the  statute  :  Swire  v.  Redman,  L.  R. 
1  Q.  B.  536. 

G.  R.  y^.  Biggar,  on  the  same  side.  The  only  question 
is,  whether  the  registered  firm  of  Thomas  Nixon  &  Son  is 
dissolved.  According  to  the  statute  it  is  not,  (Rev.  Stat.  0. 
ch.  123,  sec.  6,)  and  the  defendant  cannot  be  heard  to  say 
that  the  declaration  he  signed  is  not  true.  As  to  actual 
knowledge  on  the  part  of  the  plaintiffs,  Hague  says  he  did 
not  know  the  firm  was  dissolved.  He  cited  Lindley  I., 
last  ed.,  pp.  447-8 ;  Kirvjan  v.  Kmoan,  2  Cr.  &  M.  617 ; 
and  as  to  nonsuit,  Greaves  v.  Humfries,  4  E.  &  B.  851. 

June  29,  1877.  Armour,  J. — It  is  quite  clear  upon  the 
evidence  that,  unless  the  plaintiffs'  contention  is  correct, 
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and  the  defendant  Thomas  Nixon  is  made  liable  to  pay  the 
promissory  note  sued  on,  by  virtue  of  the  provisions  of  the 
Eegistration  of  Co-partnerships  Act,  18G9,"  he  is  not 
otherwise  liable  to  pay  it  in  this  action. 

That  Act  was  passed  on  the  24th  of  December,  1869,  and 
by  its  preamble  recites  that  "  it  is  expedient  to  remove  the 
difficulties  that  exist  in  bringing  actions  against  persons 
associated  as  partners  for  trading  purposes,  or  against  unin- 
corporated companies  or  societies  formed  for  like  purposes." 

Sec.  1  provides  "  That  all  persons  who  at  the  time  of  the 
passing  of  this  Act,  or  who  hereafter  may  be  associated  in 
partnership  for  trading,  manufacturing  or  mining  purposes, 
shall  cause  to  be  delivered  to  the  registrar  of  the  county, 
city  or  riding  in  which  they  carry  or  intend  to  carry  on 
business,  a  declaration  in  writing,  signed  by  the  several 
members  of  such  co-partnership." 

Sec.  2  provides  the  requisites  of  such  declaration. 

Sec.  3  provides,  "  That  the  said  declaration  shall  be  filed 
within  six  months  after  the  passing  of  this  Act,  if  such 
partnership  shall  have  been,  or  shall  be,  formed  before  the 
time  when  this  Act  shall  come  into  force  and  effect ;  and 
within  six  months  next  after  the  formation  thereof,  if  it 
shall  be  formed  after  the  said  Act  shall  come  into  force  and 
effect ;  and  a  similar  declaration  shall  in  like  manner  he 
filed  when  and  so  often  as  any  change  or  alteration  shall 
take  place  in  the  membership  of  such  partnership,  or  in 
the  name,  style,  or  firm  under  which  they  intend  to  carry 
on  business,  and  place  of  residence  of  each  member  of 
said  firm". 

Sec.  4  imposes  a  penalty  upon  each  and  every  member 
of  any  partnership  failing  to  comply  with  the  requirements 
of  the  Act. 

Sec.  6  provides  that  "  the  allegations  made  in  the 
declaration  aforesaid  shall  not  be  controvert'ible  as  ao^ainst 
any  party  by  any  person  who  shall  have  signed  the  same, 
nor  as  against  any  party  not  being  a  member  of  the  part- 
nership by  any  person  who  shall  have  signed  the  same, 
or  who  was  really  a  member  of  the  partnership  therein 
mentioned  at  the  time  such  declaration  was  made." 
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And  sec.  7  provides  that  "  until  a  new  declaration  shall 
have  been  made  and  filed  by  him  or  by  his  co-partners,  or 
any  of  them,  as  aforesaid,  no  such  signer  shall  be  deemed 
to  have  ceased  to  be  a  partner  :  such  new  declaration  shall 
state  such  alteration  in  the  partnership!' 

On  the  2nd  of  March,  1872,  "  An  Act  to  further  provide 
for  the  regulation  of  co-partnerships,  and  of  other  business 
firms,"  was  passed,  and  on  the  29th  of  March,  1873,  "  An 
Act  to  amend  the  Acts  regulating  the  registration  of  co- 
partnerships and  of  other  business  firms,"  was  passed,  sec. 
4  of  which  Act  provides  that  "  upon  the  dissolution  of  any 
partnership,  any  or  all  of  the  persons  who  composed  such 
partnership  may  sign  a  declaration  certifying  the  dissolu- 
tion of  the  partnership.  Such  declaration  may  be  in  the 
form  of  the  schedule  hereto,  and  the  registrar  shall,  upon 
payment  of  the  like  fees,  register  every  such  declaration 
delivered  to  him  in  the  same  book  and  in  the  same  manner 
as  it  is  his  duty  to  register  declarations  made  under  the 
said  Acts,  and  he  shall  also  enter  every  such  declaration  in 
the  Firm  Index  Book." 

It  seems  to  me  that  the  "  dissolution  "  mentioned  in  the 
last  recited  Act  has  reference  to  the  case  where  the  part- 
nership is  dissolved  and  the  partnership  business  wound 
up,  and  not  to  such  a  case  as  the  present,  in  which  the 
partnership  business  is  continued  with  a  change  or  altera- 
tion in  the  membership  of  the  partnership,  and  with  a 
change  or  alteration  in  the  partnership  name. 

No  declaration,  however,  of  the  dissolution  of  the  part- 
nership of  "  Thomas  Nixon  &  Son,"  was  ever  registered, 
nor  was  any  declaration  of  the  partnership  of  "  Nixon  & 
Company  "  ever  registered. 

It  comes  then  to  this,  that  the  defendant  Thomas  Nixon 
is  a  signer  of  the  declaration  of  co-partnership  of  "  Thomas 
Nixon  &  Son :"  that  he  cannot  controvert,  nor  does  he  seek 
to  controvert  any  of  the  allegations  therein :  that  a  similar 
declaration  should  have  been  filed  when  the  change  or  alter- 
ation took  place  in  the  membership  of  that  firm  by  the 
defendant  Thomas    Nixon  retiring  and  James  Walsh 
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coming  in,  and  when  the  change  or  alteration  took  place 
in  the  partnership  name  from  "  Thomas  Nixon  &  Son"  to 
"  Nixon  &  Company : "  that  no  such  declaration  has  been 
filed,  and  therefore  the  defendant  Thomas  Nixon  cannot 
be  deemed  to  have  ceased  to  be  a  partner  in  the  firm  of 
"  Thomas  Nixon  &  Son ;"  nor,  for  like  reasons,  can  the  de- 
fendant James  Bower  Nixon  be  deemed  to  have  ceased  to 
be  a  partner  in  the  firm  of  "Thomas  Nixon  &  Son  ;"  and 
thus  that  firm  still  exists,  so  far  as  this  liability  is  con- 
cerned, and  the  defendant  James  Bower  Nixon  had  au- 
thority to  make  and  endorse  the  note  sued  on  in  this  action. 

The  rule  should  therefore  be  made  absolute  to  enter  a 
verdict  for  the  plaintiffs  for  the  amount  of  the  note  sued 
on,  with  interest. 

Had  we  come  to  a  different  conclusion,  we  would  have 
made  that  part  of  the  plaintiffs'  rule  absolute  which  seeks 
to  strike  out  the  name  of  the  defendant  James  Bower 
Nixon,  and  to  enter  a  nonsuit  (see  Greaves  v.  Humfries, 
4  E.  &  B.  851),  in  order  to  give  the  plaintiffs  an  oppor- 
tunity to  apply  the  law  as  laid  down  in  Swire  v.  Redman, 
L.  R.  1  Q.  B.  Div.  536,  to  the  defendants. 

Harrison,  C.  J.,  concurred. 


Rule  absolute. 
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McEdwards  v.  McLean. 

InsolveM  Icm—Distr ess  for  rent— Sale  of  goods— Action  ly  assignee— Plea 
alleging  goods  plaintijfs — Pleading. 

In  an  action  by  plain tifip,  describing  himself  as  "  the  official  assig-nee  of  the 
estate  and  eflPects  of  M.  according  to  the  statute  in  force  concerning 
insolvents,"  against  defendant,  for  a  wrongful  sale  of  goods  seized  by 
him  under  a  distress  warrant:  Held,  that  a  plea  denying  the  goods  to 
be  the  goods  of  the  plaintiflp  as  such  assignee,  did  not  put  in  issue  the 
plaintiff's  official  character  as  assignee. 

Where  the  landlord  distrained  for  six  months'  rent  while  the  goods  were 
in  the  tenant's  possession,  and  afterwards,  the  goods  being  in  the  hands 
of  the  bailiff,  an  attachment  in  insolvency  issued  against  the  tenant: 
Held,  that  the  assignee  was  not  entitled  to  the  goods,  without  paying 
or  tendering  the  rent,  and  that  not  having  done  so,  the  landlord  was 
entitled  to  proceed  and  sell. 

Mason  v.  Hamilton,  22  C.  P.  411,  distinguished. 

The  declaration  was  as  follows:  James  McEdwards,  the 
official  assignee  of  the  estate  and  effects  of  W.  D.  McColl, 
according  to  the  statute  in  force  concerning  insolvents,  by 
Peter  McCarthy,  sues  J ames  McLean : 

1.  For  that  the  defendant,  before  the  said  W.  D.  McColl 
was  divested  of  his  debts,  estate,  and  effects,  under  the  said 
statute,  converted  to  his  own  use,  and  wrongly  deprived 
the  said  W.  D.  McCoJl  of  the  use  and  possession  of  goods 
which  were  then  of  the  said  W.  D.  McColl,  that  is  to  say, 
one  horse,  one  waggon,  &c.,  &c- 

2.  And  for  that  the  defendant,  after  the  said  W.  D.  Mc- 
Coll was  divested  of  his  debts,  estate,  and  effects,  under  the 
said  statutes,  converted  to  his  own  use,  and  wrongfully  de- 
prived the  plaintiff,  as  such  assignee  as  aforesaid,  of  the  use 
and  possession  of  goods  which  then  were  of  the  goods  of 
the  plaintiff,  as  such  assignee  as  aforesaid,  (setting  out  the 
goods). 

There  was  a  third  count  for  money  payable,  money 
received,  for  interest,  and  account  stated. 

Pleas:  1.  Not  guilty.  2.  Denial  that  the  goods  were  the 
goods  of  said  McColl.  3.  Denial  that  they  were  the  goods 
of  the  plaintiff,  as  assignee,  as  alleged.  4.  Never  indebted. 
5.  Payment. 

G.  That  before  the  alleged  conversion  the  said  McColl  held 
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certain  premises,  as  tenant,  under  lease,  at  a  yearly  rent  of 
$325,  and  taxes,  payable  quarterly,  and  two  quarters  of 
said  rent  were  then  due  and  in  arrear,  whereupon  defen- 
dant, whilst  said  arrears  remained  so  due,  entered  into  the 
premises  and  distrained  and  sold  the  goods  of  said  McColl 
there  found,  as  a  distress  for  such  arrears,  &c. 

7.  That,  by  the  terms  of  said  lease,  if  said  McColl  should 
become  insolvent,  the  lease  was  to  become  forfeited  and 
void,  and  the  then  current  quarter's  rent  should  be  at  once 
due  and  payable  ;  and  said  McColl  did,  on  the  15th  May 
last,  become  insolvent  within  the  meaning  of  said  lease, 
and  in  consequence  an  additional  quarter's  rent,  up  to  1st 
August  last,  became  forthwith  due  and  payable,  and  de- 
fendant likewise  applied  the  proceeds  of  said  distress  in 
payment  thereof. 

Issue. 

The  case  was  tried  at  the  last  Assizes  at  St.  Catharines,, 
before  Gwynne,  J. 

The  facts  were  as  follow  : — 

One  McColl  was  tenant  to  the  defendant  of  certain 
premises  in  which  he  carried  on  the  business  of  a  baker 
and  confectioner,  for  a  term  of  three  years,  from  the  1st 
November,  1876,  at  a  yearly  rental  of  $325,  payable  quar- 
terly, by  equal  portions,  on  the  first  days  of  February,  May, 
August,  and  November,  in  each  year. 

On  the  4th  May,  1877,  the  defendant  issued  a  distress- 
warrant  to  a  bailiff,  directing  him  to  distrain  the  goods  of 
McColl,  on  the  demised  premises,  for  the  sum  of  $162.50^ 
being  the  amount  of  six  months'  rent  then  in  arrear,  but 
no  distress  was  made  thereunder,  as  found  by  the  learned 
Judge,  until  the  15th  of  May,  1877. 

On  the  14th  of  May,  1877,  a  writ  of  attachment, 
under  the  Insolvent  Act  of  1875,  was  issued  against  Mc- 
Coll, directed  to  the  official  assignee  of  the  county  of 
Lincoln,  and  delivered  to  the  plaintiff,  who  was  such 
assignee.  Under  this  writ  the  plaintiff  went,  on  the  15th 
of  May,  1877,  to  the  demised  premises,  and  found  the  goods 
of  McColl  in  the  possession  of  the  defendant's  bailiff,  who 
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had  previously  seized  them  as  a  distress  for  the  said  rent. 
The  plaintiff  thereupon  demanded  the  goods  from  the 
bailiff,  who  refused  to  give  them  up,  and  subsequently  sold 
them  under  the  distress  for  the  gross  sum  of  $353.45. 

Subsequently  to  the  said  sale  the  plaintiff  demanded,  in 
writing,  the  goods  of  McCoU  from  the  defendant,  and  on 
the  same  day  brought  this  action. 

At  the  trial  it  was  contended  that  the  plaintiff  had  no 
locus  standi,  because  he  never  had  actual  possession  of  the 
goods,  and  the  affidavit  upon  which  the  writ  of  attachment 
issued  was  not  sufficient  in  law  to  warrant  its  issue ;  but 
the  learned  J udge  decided  this  contention  in  favour  of  the 
plaintiff,  because  there  was  no  plea  under  which  it  could 
be  raised. 

He  also  decided,  upon  the  view  he  took  of  the  decision  by 
the  Court  of  Appeal  in  Mason  v.  Hamilton,  22  C.  P.  411,  that 
"  the  effect  of  the  Insolvent  Act  is,  to  vest,  upon  the  issuing  of 
the  writ  of  attachment,  in  the  assignee,  and,  even  in  the  case 
of  a  prior  distress  levied,  but  not  perfected  by  sale,  to  con- 
vert the  landlord's  remedy  from  that  by  proceeding  further 
with  the  distress  into  a  mere  lien."  He  found  a  verdict 
for  the  plaintiff  for  $367.60. 

Davidson,  23rd  of  May,  1878,  obtained  a  rule  nisi  to 
set  aside  the  verdict,  and  for  a  new  trial,  or  to  enter  a  ver- 
dict for  the  defendant,  on  the  ground  that  defendant  having 
divstrained  the  goods  in  question  for  rent,  he  was  entitled 
to  hold  the  same  against  the  plaintiff,  and  that  no  title  to  the 
goods  by  virtue  of  the  attachment  under  which  he  claimed 
passed,  the  affidavit  upon  which  it  issued  being  defective, 
(1)  as  not  shewing  that  McCoU  was  a  trader,  or  engaged  in 
such  occupation  as  subjected  him  to  insolvency  ;  (2)  as  not 
shewing  the  residence  of  said  McColl ;  (3)  as  not  shewing 
that  defendant  had  any  debt  provable  against  said  McColl; 
and  on  the  ground  that  the  distress  was  made  prior  to  the 
issue  of  the  attachment. 

He  also  moved  on  the  law,  evidence,  and  weight 
of  evidence ;  or  to  reduce  the  verdict  to  the  amount 
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plaintiff  would  be  entitled  to  on  the  common  counts,  upon 
the  ground  that  the  distress  was  regular  and  proper,  and 
the  plaintiff  was  only  entitled  to  the  amount  realized  by 
the  sale  in  excess  of  the  amount  due  in  respect  of  rent. 

F.  Osier,  5th  of  June,  1878,  shewed  cause.  The  dis- 
tress was  after  the  issue  of  the  writ  of  attachment,  which 
was  issued  on  the  14th  of  May,  and  the  Judge  so  found. 
As  to  the  right  of  defendant  to  attack  the  plaintiff's  posi- 
tion, there  was  no  proper  plea  pleaded  under  which  the 
point  could  be  raised. 

The  property  vested  in  the  plaintiff  by  the  issue  of  the 
writ  of  attachment. 

There  should  have  been  a  special  plea  to  put  in  issue 
the  plaintiff's  representative  character  :  Rule  5,  p.  712, 
Har.  C.  L.  P.  A.  He  also  cited  Jones  v.  Brown,  1  Bing.  N. 
O.  484 ;  Mason  v.  Hamilton,  22  C.  P.  190,  411 ;  Re  Hoshins, 
1  App.  E.  879;  Gri-ffith  v.  Broivn,  21  C.  P.  12;  Munvo  v. 
Commercial  Building  and  Investment  Society,  36  U.  C.  R. 
464 ;  Re  Kennedy,  86  U.  C.  R  471. 

Davidson,  contra.  The  distress  was  for  rent  which  had 
accrued  within  six  months  previous  to  the  insolvency. 
The  statute  does  not  take  away  the  right  of  distress,  but 
only  the  right  to  distrain  for  more  than  one  year.  Griffith 
V.  Broiun  is  directly  in  point,  and  Re  Hoshins  upholds  it. 
In  the  former  case  the  distress  was  after  the  issue  of  the 
attachment ;  in  the  latter  there  was  no  distress.  [Har- 
EISON,  C.  J. — The  question  is,  whether  the  right  of  distress 
is  not  superseded  by  the  preferential  lien.]  Then  as  to  the 
second  point.  The  attachment  passed  nothing.  No  plea 
was  necessary  :  like  the  sale  of  property,  a  third  party  may 
impeach  the  title  as  proposed  here  to  do  :  Grover  Y.McArdle, 
88  U.  C.  R.  252.  The  affidavit  does  not  shew  that  the  plain- 
tiff holds  no  security:  McDonald  v.  Cleland,  6  P.  R.  292. 
Plaintiff's  occupation  and  residence  are  not  mentioned,  nor 
is  it  shewn  that  defendant  is  a  trader  :  Patterson  v.  Maitg- 
han,  89  U.  C.  R.  871  ;  Revell  v.  Blake,  L.  R.  7  C.  P.  814 ; 
Butler  V.  Hohson,  4  Bing.  N.  C.  290. 
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Armour,  J.' — The  ruling  of  the  learned  Judge,  on  the  two 
points  decided  by  him  at  the  trial,  is  the  matter  in  contro- 
versy before  us,  and  upon  the  correctness  of  which  we  have 
to  decide. 

I  have  come  to  the  conclusion  that  the  learned  Judare's 
ruling  on  the  first  point  is  correct. 

Rule  5,  of  the  general  rules  as  to  pleading,  of  Trinity 
Term,  1856,  provides  "In  all  actions  by  and  against  the 
assignee  of  an  insolvent  debtor  *  *  *  character 
in  which  the  plaintiff  or  defendant  is  stated  on  the  record 
to  sue  or  be  sued,  shall  not,  in  any  case,  be  considered  as 
in  issue,  unless  specially  denied." 

In  this  case  the  character  in  which  the  plaintiff  is  stated 
on  the  record  to  sue  is,  "the  official  assignee  of  the  estate 
and  effects  of  W.  D.  McColl,  according  to  the  Statutes  in 
force  concerning  Insolvents,"  and  although  there  is  a  plea 
on  the  record  denying  the  goods  to  be  the  goods  of  the 
plaintiff  as  such  assignee,  there  is  no  plea  specially  deny- 
ing the  plaintiff's  character  of  assignee.  I  did  think  that, 
as  the  plaintiff's  right  to  maintain  this  action  depended  upon 
his  right  to  the  possession  of  the  goods  in  question  (he 
never  having  had  actual  possession  of  them,)  and  such  right 
being  dependent  on  his  being  assignee,  the  plea  denying 
the  goods  to  be  the  plaintiff's  as  assignee  would  involve  the 
proof,  on  the  plaintiff's  part,  that  he  was  assignee,  and 
permit  the  defendant  to  shew  that  the  plaintiff  was  not 
such  assignee.  The  case,  however,  of  Jones  v.  Brown,  1 
Bing.  N.  C,  484,  is  conclusive  in  favour  of  the  plaintiff, 
and  of  the  ruling  of  the  learned  Judge. 

As  to  the  second  point,  I  cannot  adopt  the  view  the 
learned  Judge  took  of  the  decision  of  the  Court  of  Appeal 
in  Mason  v.  Hamilton. 

All  that  Court  was  called  upon  to  decide,  and  all  that  it 
did  decide  was,  that  the  landlord's  lien  was  restricted  to 
one  year's  rent,  even  when  he  had  distrained  before  the 
insolvency,  but  had  not  sold. 

That  decision,  although  binding  on  me  as  to  what  it  was 
necessary  for  that  Court  to  decide  in  that  particular  case, 
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does  not  so  much  impress  me  by  its  reasoning,  as  to  induce 
me  to  extend  it  to  what  the  Court  was  not  called  upon  to 
decide,  and  to  what,  in  my  opinion,  it  did  not  decide. 

There  is  nothing  whatever  in  the  insolvent  law  taking 
away  from  the  landlord  his  right  to  distrain,  and  until  it  is 
BK-pressly  taken  away  I  shall  assume  it  to  continue  to 
exist.  To  take  it  away  by  judicial  decision  without  legis- 
lative enactment,  would  be,  as  was  remarked  by  Cockburrr, 
C.  J.,  in  a  recent  case  "  an  assumption  of  legislative  au- 
thority which  has  at  times  characterized  our  judicature:" 
Angus  v.  Balton,  L.  K,  3  Q.  B.  Div.  85. 

In  this  case  the  landlord  distrained  upon  the  goods  in 
question  while  they  were  in  the  hands,  possession  and 
custody  of  the  tenant.  After  he  had  so  distrained,  and  while 
the  goods  were  in  custodid  legis,  the  assignee  came  and 
demanded  them.  I  think  that  if  the  assignee  had  then  paid 
or  tendered  the  six  months'  rent  then  due,  he  would  have 
been  entitled  to  the  goods;  and  that  not  having  done  so 
the  landlord  was  entitled  to  proceed  with  the  distress,  and 
realize  by  sale  the  six  months'  rent  then  due  to  him. 

The  goods  produced,  when  sold  by  the  landlord,  the 
sums  of  $353.45.  From  this  should  be  deducted  Si 62.50, 
the  six  months'  rent  due  to  the  landlord  and  $36  for  the 
costs  and  charges  of  the  distress  and  sale,  including  a^uc- 
tioneer's  charge  for  selling,  leaving  $]  54.95,  on  which 
should  be  allowed  one  year's  interest,  $9.30,  making  $164.25, 
to  which  latter  sum  the  verdict  should  be  reduced. 

See  Mason  v.  Hamilton,  22  C.  P.  190,  411  ;  Griffith  v. 
Broiun,  21  C.  P.  12 ;  Be  Hoshins,  1  App.  R.  379 ;  McLeocl 
v.  McOmrJc,  2  Pugsley  N.  B.  R.  248. 

Haeeison,  C.  J.^  concurred. 
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The  Ontario  Bank  v.  Wilcox. 

Chattel  mortgdge  to  secure  endorser  of  notes — Assignee  in  insolvency — Notes 
improperly  stamped — Execution — A  ttachment. 

Held,  1.  That  a  chattel  mortgage,  given  to  secure  the  mortgagee  against 
his  indorsements  for  a  mortgagor,  mnst  shew  on  its  face  that  the  notes 
endorsed,  or  any  renewals  thereof,  will  fall  due  within  the  year,  other- 
wise the  mortgage  will  be  void  against  creditors  or  purchasers,  but 
not  against  the  assignee  in  insolvency. 

2.  That  notes  not  properly  stamped,  taken  by  a  bank,  are  invalid  if  the 
bank  does  not  attach  double  stamps  and  properly  cancel  the  same  when 
it  first  receives  the  notes,  and  will  not  support  a  chattel  mortgage. 

3.  That  an  execution  against  an  insolvent  debtor  is  superseded  by  an 
attachment  in  insolvency,  and  a  chattel  mortgage  void  against  an 
execution  creditor,  but  good  against  an  assignee  in  insolvency,  prevails 
over  an  execution  so  superseded. 

Interpleader. 

The  property  in  question  consisted  of  certain  goods 
which  had  been  seized  by  the  sheriff  of  the  county  of 
Ontario,  under  the  executions  mentioned  in  the  interpleader 
order,  and  the  question  was,  whether  these,  or  any  part 
thereof,  were,  or  was,  when  seized,  [the  property  of  the 
Ontario  Bank,  as  against  the  execution  creditors  in  the 
said  order  mentioned. 

The  trial  took  place  at  the  last  Fall  Assizes  at  Cobourg, 
before  Gwynne,  J. 

The  facts  were,  according  to  the  finding  of  the  learned 
Judge,  as  follow  : — 

W.  S.  Sexton,  the  insolvent,  was,  on  the  30th  March, 
1876,  indebted  to  the  Ontario  Bank  upon  certain  promis- 
sory notes  made  by  him,  and  endorsed  by  one  Edward 
Mayor.  These  were  discounted  by  the  bank,  the  amount 
being  $52,400.95,  $22,000  of  which  had  fallen  due  on  the 
23rd  of  March,  and  the  remainder  of  it  was  maturing  in 
varying  sums  between  the  1st  of  April  and  the  3rd  of 
July.  Sexton  was  also  indebted  to  the  bank  on  other 
notes.  Of  some  of  these  he  was  the  maker,  on  others  the 
indorser,  and  these  also  had  been  discounted  by  the  bank. 
Mayor  was  not  indorser  upon  these. 
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These  notes,  with  a  further  advance  by  the  bank,  then 
agreed  to  be  made  to  him,  of  $3,000,  made  Sexton's  whole 
debt  to  the  bank,  on  the  30th  of  March,  1876,  $G8,228. 

Upon  that  day  he  gave  a  mortgage  on  village  lots  in  the 
village  of  Port  Perry,  by  way  of  collateral  security,  to  the 
bank,  for  the  purpose  of  securing  the  payment  of  this  sum, 
with  interest  at  seven  per  cent. 

The  amount  secured  by  the  mortgage  was  payable  on  the 
30fch  June  next  following,  or  on  the  mortgagor  paying  or 
retiring  the  notes,  or  any  other  notes  which  might  be  given 
in  renewal  of  them. 

On  the  11th  of  May,  1876,  Mayor  was  liable  on  Sexton's 
paper  to  the  bank  to  the  extent  of  $48,900.95,  but  none  of 
it,  by  reason  of  its  renewal,  was  then  actually  due. 

On  that  day  Sexton  gave  a  chattel  mortgage  to  Mayor, 
which  recited  that  Mayor  "has  endorsed  four  promissoiy 
notes  of  the  party  of  the  first  part,  for  the  whole  sum  of 
forty-three  thousand  dollars."  The  notes  were  set  out, 
dated  the  11th  of  May,  1876,  and  were  made  by  Sexton, 
payable  to  Mayor,  or  order,  at  the  Ontario  Bank,  Port 
Perry,  at  three  months,  and  endorsed  by  Mayor.  The  notes 
were  for  the  respective  sums  of  $22,000,  $13,000,  $4,000, 
and  $4000.  The  mortgage  further  recited  that  Sexton 
had  "  agreed  to  execute  these  presents  for  the  purpose  of 
indemnifying  and  saving  harmless  the  party  of  the  second 
part  from  the  payment  of  the  said  promissory  notes,  or 
any  part  thereof,  or  any  note  or  notes  hereafter  to  be  en- 
dorsed by  the  party  of  the  second  part,  for  the  accommo- 
dation of  the  party  of  the  first  part,  by  way  of  renewal  of 
the  said  recited  note  (sic),  or  any  interest  to  accrue  there- 
under, or  otherwise  howsoever." 

The  proviso  and  covenant  for  pa^mient  followed  the  terms 
of  the  recital. 

The  usual  affidavit  was  made  by  the  mortgagee,  and  the 
affidavit  of  execution  was  made  by  Allan  Nash  Sexton,  a 
son  of  the  mortgagor. 

On  the  29th  of  June,  1876,  Mayor  made  a  deed  of  assign- 
ment to  the  bank.    It  recited  that  he  was  indebted  to  the 
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bank  in  the  snm  of  $48,000  for  moneys  already  advanced 
by  the  bank  on  certain  promissory  notes  by  W.  S.  Sexton, 
and  endorsed  by  Mayor,  and  that  the  bank  had  agreed  to 
extend  the  time  for  payment  of  such  of  the  said  notes  as 
were  then  overdue  for  a  period  of  three  months  from  the 
date  of  the  assignment,  and  for  such  of  the  notes  as  were 
not  then  due  for  a  period  of  three  months  from  the  ma- 
turity of  the  same,  and  also  to  advance  and  pay  for  Mayor, 
and  at  his  request,  to  the  Sheriff  of  the  county  of  Ontario, 
a  sum  sufficient,  namely,  $2,600,  to  pay  off  and  discharge 
certain  executions  (save  and  except  executions  in  favour  of 
the  bank)  then  in  the  hands  of  the  said  Sheriff,  and  which 
were  against  and  formed  a  lien  on  the  lumber,  goods,  and 
chattels  mentioned  in  the  chattel  mortgage  before  referred 
to,  on  receiving  from  Mayor  as  collateral  security  for  the 
payment  of  part  of  said  notes,  and  of  the  sum  so  paid  as 
aforesaid,  an  assignment  of  the  said  chattel  mortgage. 

Allan  Nash  Sexton,  the  insolvent's  son,  witnessed  the 
exeution  of  the  assignment,  and  made  an  affidavit  of  its  due 
execution. 

The  bank  claim  was  made,  under  the  chattel  mortgage 
and  assignment,  upon  the  four  promissory  notes  in  the 
mortgage  mentioned. 

On  the  11th  of  May,  1876,  Mayor,  by  deed,  agreed  with 
Sexton  to  permit  him  to  sell  the  goods  mortgaged,  and  to 
apply  the  proceeds  in  paying  the  said  four  notes.  Mayor 
agreeing  to  renew  the  notes  for  one  year  from  the  11th  of 
May,  1876.  Sexton,  notwithstanding  the  mortgage,  was 
to  continue  his  business  as  usual. 

Mayor's  evidence  was  to  the  effect  that  he  refused  to 
endorse  any  more  notes  for  Sexton  unless  he  got  the  chattel 
mortgage  ;  that  he  required  to  be  so  secured  when  he  found 
out  at  the  bank  that  his  endorsations  amounted  to  more 
than  $40,000  ;  that  it  was  upon  the  faith  of  his  getting  the 
security  that  he  endorsed  the  four  notes  which  were  men- 
tioned in  the  chattel  mortgage ;  that  he  gave  them  for 
renewals,  and  that  before  these  notes  were  used  he  had  the 
promise  of  the  mortgage.   Mr.  Moberley,  the  bank  manager 
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at  Port  Perry,  said  the  bank  wanted  security  from  Mayor: 
that  the  bank  was  pressing  for  security,  and  he  understood 
Sexton  was  to  give  Mayor  a  mortgage,  and  Mayor  was  to 
give  it  to  the  bank :  that  the  notes  were  not  discounted 
which  were  mentioned  in  the  chattel  mortgage,  being 
simply  held  as  representing  this  debt.  The  debt,  fi'om  what 
he  said,  consisted  of  the  following  four  notes,  which  were 
then  in  discount  in  the  bank ;  one,  dated  12th  of  April, 
1876,  at  forty-five  days,  for  $13,300 ;  two,  dated  27th  of 
April  7876,  at  three  months,  for  $1,400  ;  three,  dated  12th 
of  April,  1876,  at  forty-five  days,  for  $22,000  ;  four,  dated 
15th  of  April,  1876,  at  three  months,  for  $1,400;  all 
made  by  Sexton  and  endorsed  by  Mayor:  that  the  four 
notes  in  the  mortgage  mentioned  were  current  paper^  but 
not  put  through  the  books :  that  the  notes  were  protested 
when  they  fell  due :  that  they  were  not  renewed,  nor 
asked  to  be  renewed,  but  it  was  understood  between  him 
and  Sexton  that  they  might  be  renewed  :  that  he  got  the 
notes  from  Sexton  complete  as  they  were. 

He  also  said :  "  I  cannot  tell  when  I  got  the  four  chattel 
mortgage  notes  into  my  possession.  They  are  not  entered  in 
any  book  in  the  bank,  they  are  simply  put  away  with  the 
other  papers.  They  only  passed  through  the  notary's  book 
when  protested.  The  stamps  were  put  on  by  the  bank. 
They  are  cancelled  in  my  handwriting,  double  stamps.  The 
stamps  were  not  put  on  upon  the  3 1th  of  May,  they  w^ere 
put  on  later,  although  they  express  to  have  been  cancelled 
on  the  11th  of  May.  They  were  put  on  before  maturing. 
It  was  not  done  for  a  few  days  after  I  first  got  them,  for 
we  had  no  stamps.  I  got  them,  I  think,  before  the  30th 
of  May." 

Mr.  Loscombe,  the  solicitor  of  the  bank  at  Bowmanville, 
said  a  chattel  mortgage  was  to  be  taken  by  Mayor  from 
Sexton,  and  it  was  to  be  assigned  to  the  bank.  The  bank 
suggested  that  course,  and  insisted  the  mortgage  should  be 
given. 

Allan  N.  Sexton  said  he  heard  the  subject  of  the  chattel 
mortgage  spoken  of  at  the  bank.  Port  Perry,  by  his  father 
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with  Mr.  Fisher  and  Mr.  Loscombe  on  the  6th  of  May,. 
1876.  He  also  said  the  mortgage  from  his  father  to 
Mayor  was  proposed  voluntarily  by  the  father  to  Mr 
Loscombe,  the  solicitor  of  the  bank,  and  that  Mr.  Los- 
combe said  the  parties  might  arrange  it  among  themselves  : 
that  the  four  notes  were  not  dated  when  the  mortgage 
was  given.  The  two  notes  for  $22,000  and  $13,000,  were 
intended  to  renew  the  notes  for  $22,000  and  $13,000,  then 
lying  in  the  bank.  One  of  the  $4,000  notes  was  intended 
for  Post  &  Co.,  or  Thompson  Smith  &  Son,  which  was  the 
same  business,  and  the  other  $4,000  was  intended  to  pay 
some  executions,  and  to  have  some  money  in  hand  :  that 
he  had  those  four  notes  in  his  possession  for  four  or  five 
weeks  after  the  mortgage  was  given  :  that  he  saw  Mr. 
Fisher  of  the  bank  and  told  him  the  mortgage  had  been 
given  to  Mayor,  and  if  the  bank  would  assume  his  father's 
(Sexton's)  outside  liabilities,  Mayor  would  assign  the  mort- 
gage to  the  bank,  and  that  Mr.  Fisher  promised  to  do  it, 
and  to  share  ratably  with  Post  &  Co.;  and  that  Mr.  Fisher 
promised  to  go  down  to  Port  Perry  and  see  about  it,  and 
he  and  Mr.  Loscombe  came  there  about  the  middle  of  June 
that  Fisher  said  then  he  would  attend  to  the  Post  &  Co.  mat- 
ter, and  the  money  required  to  pay  off  the  executions  was 
made  up  at  $2,600 :  that  Loscombe  then  asked  where  the 
four  notes  were,  when  he,  A.  N.  Sexton,  said  he  had  them 
in  his  pocket,  and  Loscombe  said  to  him  he  should  not 
carry  them  in  his  pocket,  that  he  should  leave  them  with 
the  manager,  and  that  he,  Sexton,  objected  until  the  bank 
gave  an  undertaking  to  carry  out  the  agreement.  Los- 
combe said  if  the  agreement  was  not  carried  out,  he,  A.  N. 
Sexton,  could  have  the  notes  back  at  any  time,  and  then 
he  left  the  notes  with  Mr.  Moberley :  that  he  objected  to 
the  condition  of  paying  off  only  the  executions  which  were 
prior  to  the  chattel  mortgage,  and  Mr.  Moberley  then  dis- 
counted his  note  for  $2,600  to  pay  the  executions,  which 
was  more  than  enough  to  pay  those  which  were  before  the 
mortgage,  he,  A.  N.  Sexton,  requiring  that  the  bank  should 
pay  off  all  the  executions,  so  that  all  his  father's  indebted- 
ness should  centre  in  the  bank. 
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After  detailing  some  other  conversations  with  Mr.  Fisher 
and  others,  he  said  he  wrote  for  his  father  to  Mr.  Loscombe 
on  the  27th  of  March,  1877,  making  certain  propositions  : 

1.  That  the  bank  release  Sexton  and  himself,  A.  N. 
Sexton,  from  all  liability,  direct  and  indirect,  to  the  bank, 
and  that  they  be  released  from  all  covenants  in  any  mort- 
gage or  deed  whatever. 

2.  That  all  sales  made  of  any  goods  in  the  chattel  mort- 
gage be  confirmed  and  settled  by  the  bank,  the  proceeds 
of  sales  made  since  the  24th  to  be  paid  to  the  bank,  who 
were  to  pay  the  writer  a  commission  on  such  sales. 

3.  That  the  bank  should  give  a  lease  to  Mr.  M.  E.  Sexton 
of  that  part  of  lot  123,  on  the  east  side  of  Water  street.  Port 
Perry,  with  water  frontage,  not  occupied  by  railway,  for 
five  years,  at  a  nominal  rent  of  $1,  with  power  to  sublet. 

4.  That  the  bank  would  in  one  month  after  his  releasing 
his  equity  of  redemption  in  lands  mortgaged  to  the  bank, 
and  in  the  chattels  in  the  chattel  mortgage,  convey  to  Mrs. 
Amanda  M.  Sexton  all  the  household  furniture  and 
chattels  in  his  private  residence,  at  Port  Perry,  at  the 
nominal  consideration  of  $1. 

5.  That  the  bank  would  pay  off  all  mortgages  on  real 
estate  that  were  prior  to  those  mortgages  which  had  been 
given  by  him.  Sexton,  to  the  bank,  and  would  release  and 
quit  claim  the  following  properties  to  the  following  per- 
sons.   (Setting  out  properties  and  persons.) 

6.  That  the  bank  would  release  from  their  mortgage  the 
lands  actually  sold  to  Wm.  McLernon,  on  receipt  of  two 
notes  of  $116.82  each,  due  5th  February,  1879,  the  notes 
being  made  by  W.  F.  Parish. 

7.  That  the  notes  of  Catharine  Howe,  and  of  other  par- 
ties, in  his  Sexton's  favour,  which  were  specially  secured  by 
mortgage  from  him,  should  be  given  up. 

8.  That  a  note  of  Jessie  Ireland  for  $75  should  be 
given  up. 

9.  That  himself  and  his  son  Allan  N.  Sexton  should  be 
allowed  to  retain  possession  of  the  respective  residences 
occupied  by  each  of  them  for  one  year  without  rent. 
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On  the  27th  of  April  Mr.  Fisher  answered  the  above 
letter,  by  his  letter  as  follows  : 

1.  ''In  consideration  of  Sexton's  releasing  his  equity  of 
redemption  in  the  lands  in  the  mortgages  to  the  bank, 
the  bank  will  in  the  release  discharge  him  from  personal 
liability  in  respect  of  his  indebtedness  to  the  bank. 

2.  The  bank  will  deem  all  sales  of  chattels  mentioned  in 
the  chattel  mortgage  made  [i.  e..  such  sales  made]  by  A.  N. 
Sexton  valid,  excluding  the  racing  mare,  and  all  moneys 
unpaid  for  chattels  so  sold  are  to  be  paid  to  the  bank. 

3.  The  bank  will  rent  to  Sexton's  wife  the  house  he  now 
lives  in,  and  to  Mrs.  A.  N.  Sexton  the  house  she  occupies, 
and  the  part  of  lot  123  on  the  east  side  of  Water  street, 
except  that  part  occupied  by  the  railway,  the  two  former 
for  one  year,  and  the  lot  for  five  years,  each  at  a  nominal 
rent  of  one  dollar  a  year,  lease  to  contain  all  proper  and 
reasonable  covenants,"  &c.,  &c. 

The  letter  concluded  as  follows: 

"In  consideration  of  your  wife  releasing  her  dower  in  the 
lands  embraced  in  the  releases,  and  executing  the  release, 
the  bank  will  give  to  her  all  the  household  furniture  in 
the  house,  if  E.  Mayor  consent. 

The  bank  will  pay  off  mortgages,  and  release  the  lots 
mentioned  in  5th  paragraph  of  your  letter  of  27th  of  March, 
1877.  The  bank  will  also  release  from  any  claim  had  by 
them,  the  lands  recently  sold  to  McLernon,  on  the  conditions 
set  out  in  paragraph  6  of  your  letter 

Mr.  Shaw  and  Mr.  Kurd's  notes  will  be  given  up  on  the 
payment  by  each  of  their  respective  mortgages  given  to 
secure  payment  of  the  notes,  and  held  by  the  bank;  and 
the  bank  will  allow  A.  N.  Sexton  to  sell  lots,  but  subject 
to  the  bank's  approval,  for  a  period  of  three  months,  at  a 
reasonable  price,  he  to  be  allowed  a  commission  of  5  per 
cent,  on  all  sales  which  don't  realize  $500,  and  2  J  per  cent, 
on  all  sales  that  realize  over  $500." 

The  bank  sold  property  not  in  the  chattel  mortgage,  15,000 
feet  long  stuff  made  from  boom  timber,  and  about  as  much 
short  stuff  made  from  boom  timber;  also  250,000  to  300,000 
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feet  of  lumber  on  lot  D,  not  in  the  chattel  mortgage ;  also 
127  churns,  75  cords  of  slabs,  90,000  feet  of  lumber  made 
from  logs  bought  by  W.  S.  Sexton  after  the  mortgage  (that 
the  bank  had  allowed  for)  ;  and  there  was  also  machinery  in 
the  mill  not  in  the  chattel  mortgage.  The  bank  sold  on  5th 
May,  1877.  The  attachment  in  insolvency  issued  16th  May, 
1877.  After  the  chattel  mortgage,  A.  N.  Sexton's  father  had 
no  property  left  to  pay  the  creditors,  but  a  few  village  lots. 

The  same  witness,  A.  JS^.  Sexton,  in  his  cross-examination, 
said  the  bank  was  never  entitled  to  the  notes  in  the  chattel 
mortgage,  because  they  were  only  to  get  them  upon  carry- 
ing out  their  agreement,  which  was  that  they  were  to  assume 
all  Sexton's  outside  liabilities :  that  his  father  asked  Los- 
combe  if  he  had  not  better  give  Mayor  a  chattel  mortgage, 
who  told  him  to  arrange  it  among  themselves:  that  he,  A. 
N.  Sexton,  was  angry  with  his  father  for  speaking  of  it, 
and  he  suggested  to  Mayor,  that  he.  Mayor,  should  take  the 
mortgage  and  so  keep  the  control  of  affairs  in  their  own 
hands.  "  The  long  and  short  is,  the  idea  was  to  use  the 
chattel  mortgage  as  the  means  of  pressure  upon  the  bank  to 
pay  outside  liabilities,  and  to  centre  our  liabilities  in  the  On- 
tario Bank." 

At  the  time  the  chattel  mortgage  was  assigned  to  the 
bank,  they  paid  $2,600,  and  were  to  settle  with  Post  &  Co., 
but  that  was  not  all  they  were  to  do. 

In  his  letter,  in  the  father's  name,  of  the  18th  of  April, 
(should  be  May)  1876,  he  said  to  Smith  &  Son:  "I  have 
executed  a  mortgage  to  Mr.  Mayor  on  all  my  chattels,  which 
was  necessary  through  pressure  of  Mr.  Mayor,  and  his  re- 
fusal to  endorse  until  this  was  done." 

In  his  cross-examination  he  said  that  statement  was 
not  true,  but  it  was  necessary  to  say  st)  to  his  corre- 
spondents. He  denied  that  Wharton  was  for  the  bank 
and  by  the  bank  put  in  possession  of  the  chattel  mortgage 
property,  or  that  he,  witness,  ever  pointed  out  to  Wharton 
what  property  the  mortgage  covered.  He  understood  the 
bank  wanted  Wharton  merely  to  take  an  account  of  w^hat 
went  out  of  the  yard  without  interfering  with  Sexton, 
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He  said  he  had  made  a  statement  of  sales  to  the  bank  from 
the  time  of  the  chattel  mortgage,  or  from  the  time  of  the 
assignment  of  it  to  the  bank. 

Alonzo  Sexton  said  he  was  in  the  employ  of  W.  S.  Sex- 
ton. There  was,  by  his  estimation,  from  250,000  to  300,000 
feet  of  lumber  on  lot  D.  Part  was  sold  by  the  bank,  and 
part  remained  there  yet.  *  *  *  That  stuff  was  there 
in  May,  1876,  or  the  bulk  of  it.  Lot  D  was  in  the  village  of 
Port  Perry,  (not  perhaps  within  the  limits).  It  adjoined  the 
lumber  yard,  and  was  made  from  Lake  Scugog  by  saw-dust, 
slabs  and  rubbish  from  the  yard.  The  lot,  though  made  as 
above,  was  patented  as  lot  D.  The  logs,  got  since  the 
chattel  mortgage  was  executed,  came  on  the  premises  in 
July,  1876.  He  measured  them.  They  made  about  150,000 
feet  of  lumber. 

Wm.  Kennedy  said  he  was  foreman  in  the  lumber  yard : 
that  he  never  estimated  the  lumber  on  lot  D  :  that  there 
was  some  there  in  May,  1876,  and  the  greater  part  of  it, 
probably  200,000  feet,  continued  there  until  the  sale  in 
May,  1877. 

John  A.  Hoyt,  was  in  Sexton's  employment,  sometimes 
in  the  office,  and  sometimes  in  the  yard.  He  did  not  know 
where  lot  D  came,  but  in.  May  last  he  estimated  about 
250,000  feet  of  lumber  lying  on  saw- dust,  on  what  was 
called  water  lots.  The  biggest  part  was  there  in  May,  1876. 

Allan  Sexton  said,  when  he  was  recalled,  that  lot  D  was 
in  the  township  of  Eeach,  oufcside  of  the  village  of  Port 
Perry  :  that  it  was  not  assessed  in  Port  Perry  :  that  whether 
it  was  assessed  in  Reach  or  not,  he  did  not  know  :  that  the 
patent  called  it  in  the  township  of  Reach  :  that  it  was  not  in 
the  village  of  Port  Perry :  that  he  did  not  know  the  limits 
of  the  village  'further  than  he  always  understood  that  lot 
19  was  the  boundary  of  the  village. 

Mr.  Fisher,  for  the  plaintiffs,  said  that  the  allowance  to 
Post  &;  Co.,  on  the  cargo  of  lumber  sent  to  them  on  account 
of  the  bank  as  a  loro  rata  allowance  with  the  bank,  was  a 
special  arrangement  as  to  that  one  cargo,  and  was  made  by 
the  bank  to  prevent  any  ill  feeling:  that  A.  N.  Sexton 
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after  the  assignment  to  the  bank  was  employed  by  the 
bank  to  sell  any  lumber  he  could,  and  to  deposit  the  pro- 
ceeds in  the  bank :  that  he  was  to  make  a  return  every 
week :  that  he  did  not  do  so,  and  Mr.  Wharton  was  em- 
ployed to  look  after  the  stuff:  in  September,  1877,  A.  N. 
Sexton  made  a  return  of  what  he  had  sold  from  the  29th 
June,  1876 :  that  when  the  releases  of  the  equity  of 
redemption  were  executed,  it  was  understood  the  bank  was 
to  retain  the  goods  in  the  chattel  mortgage :  that  A.  N. 
Sexton's  letter  of  the  23rd  of  March,  1877,  spoke  of  that 
being  so,  and  the  bank  had  kept  the  stuff  insured :  that 
the  checks  of  the  81st  March,  1877,  7th  and  14th  of  April, 
for  $94  in  all,  were  Sexton  s  checks  for  his  commission  on 
sales  :  that  if,  in  executing  the  release,  the  chattel  property 
had  been  released,  it  was  contrary  to  the  intention :  that 
he  learned  Mayor  required  a  chattel  mortgage  to  be  given 
to  him,  and  when  he,  Mr.  Fisher,  heard  of  it,  he  insisted 
Mayor  should  assign  it  to  the  bank. 

Mr.  Wharton  said,  in  September,  1876,  Mr.  Loscombe, 
for  the  bank,  put  him  in  possession  at  the  lumber  yard. 
He  was  to  keep  an  account  of  sales  made,  but  not  to  inter- 
fere with  the  sales.  Mr.  A.  N.  Sexton  pointed  out  the 
lumber  to  him,  and  A.  N.  Sexton  told  his  clerk  to  give 
Wharton  a  daily  account  of  sales,  and  said  he  was  to  return 
the  proceeds  of  sales  to  the  bank.  The  bank  gave  him, 
Wharton,  a  book  in  which  to  make  the  entries,  and  A.  N. 
Sexton  headed  it  as  follows :  "  Memorandum  of  sales  of 
certain  goods  and  chattels  mentioned  in  a  certain  chattel 
mortgage  from  W.  S.  Sexton  to  E.  Mayor,  and  assigned  to 
the  Ontario  Bank." 

Wharton  got  a  power  of  attorney  afterwards  from  the 
bank,  dated  the  18th  of  November,  1876,  v/hich  authorized 
him  to  enter  on  the  land  where  the  chattel  mortgage  pro- 
perty was  placed,  and  to  seize  and  take  possession  of  the 
goods  and  chattels  there  placed,  and  to  sell,  or  retain  and 
keep  possession  of  the  same  in  pursuance  of  the  covenants 
contained  in  the  said  mortgage,  in  case  the  said  notes  were 
not  paid. 
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Mr.  Fisher^  and  the  other  persons  acting  for  the  bank,, 
were  not  aware  that  contemporaneously  with  the  chattel 
mortgage  Mayor  had  given  to  Sexton  the  right,  notwith- 
standing the  mortgage,  to  carry  on  his  business  as  usual 
for  a  year  without  interruption,  and  to  renew  the  notes 
in  the  chattel  mortgage  mentioned  for  that  time;  and 
the  bank  acted  throughout  merely  under  the  chattel 
mortgage  and  assignment,  being  in  ignorance  of  the  con^ 
temporaneous  assignment;  and  Sexton  appeared  to  have 
concurred  in  that  course  of  proceeding,  for  he  never  set  up 
the  contemporaneous  assignment. 

The  following  were  the  mortgages  which  the  bank  had 
from  W.  S.  Sexton. 

1.  A  mortgage  on  real  estate,  dated  28th  January,  1874, 
to  secure  $38,830. 

2.  A  mortgage  on  other  real  estate  to  secure  $68,228, 
dated  30th  March,  1876. 

3.  A  mortgage  on  chattel  property,  dated  11th  of  May, 

1876,  given  to  Edward  Mayor,  and  by  him,  on  the  29th  of 
June,  1876,  assigned  to  the  bank  to  secure  the  four  pro- 
missory notes  before  mentioned,  amounting  to  $43,000. 

4.  A  mortgage  from^Edward  Mayor,  dated  1st  February, 

1877,  on  real  estate,  to  secure  $55,600  which  Mayor  owed 
the  bank,  as  endorser  of  promissory  notes  for  Sexton,  by 
which  m'ortgage  the  bank  agreed  to  give  Mayor  until  the 
1st  of  February,  1879,  to  pay  the  said  sum,  Mayor  not 
being  personally  liable. 

1.  On  the  27th  of  April,  1877,  Sexton  released  to  the 
bank  his  equity  of  redemption  in  the  lands  in  the  mortgage 
first  above  mentioned,  and  the  bank  released  Sexton  "  of 
and  from  all  manner  of  action,  cause  or  causes  of  action, 
claims  and  demands,  both  at  law  and  in  equity,  which 
they  now  have  had  or  ever  had  under  and  by  virtue  and 
on  account  of  the  covenant  for  payment  of  the  said  sum 
of  $38,330." 

2.  On  the  same  day  the  like  document  was  executed 
between  Sexton  and  the  bank,  as  to  the  mortgage  secondly 
above  mentioned,  for  $68,228. 
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3.  There  was  no  release  of  the  equity  of  redemption  of 
the  chattels  in  the  mortgage  thirdly  above  mentioned, 
but  Sexton,  in  his  letter  of  the  27th  of  March,  1877,  be- 
fore mentioned,  agreed,  by  the  4th  clause  of  the  letter,  to 
release  his  equity  of  redemption,  as  well  as  to  the  chattels  in 
the  chattel  mortgage  as  to  the  lands  in  the  other  mortgages 
mentioned,  (and  see  also  his  letter  of  the  28rd  of  March). 

The  acceptance  of  the  terms  of  that  letter  by  the  one  of 
the  bank  of  the  27th  of  April,  1877,  did  not,  in  express 
words,  require  a  release  of  the  equity  of  redemption  in  the 
chattels  mortgaged,  but  the  general  tenor  of  the  letter 
shewed  that  the  bank  was  to  remain  the  owners  of  the 
chattels,  because  it  provided  for  the  bank  confirming  the 
sales  made  by  Sexton  of  portions  of  the  chattels,  and  that  the 
moneys  due  for  the  chattels  so  sold  should  belong  to  the  bank. 

Mr.  Fisher  also  said  it  was  understood  the  chattels  con- 
tained in  that  mortgage  w^ere,  notwithstanding  the  release 
by  the  bank  in  the  real  estate  instruments  contained ; 
but  A.  N.  Sexton  believing  that  in  law  the  chattels  had 
been  released  by  the  bank,  by  reason  of  the  releases  they 
had  executed  and  before  mentioned,  forbid  the  sale  of  the 
chattels  which  the  bank  made  on  the  5th  of  May,  1877. 

4.  On  the  1st  of  February,  1877,  the  bank  released  Mayor, 
personally,  from  all,  and  all  manner  of  actions,  causes  of 
action,  fee,  &c. 

The  attachment  in  insolvency  against  W.  S.  Sexton  was 
issued  on  the  16th  of  May,  1877. 

"Mayor's  practice  in  his  dealings  with  Sexton,"  as 
the  learned  Judge  found,  "  was  to  leave  with  Sexton  to 
use,  as  he  might  require,  printed  promissory  notes  in 
blank,  endorsed  by  him  (Mayor).  In  May,  1876,  Sexton 
had  in  his  possession  several  of  such  blank  notes  en- 
dorsed by  Mayor.  Mayor  becoming  uneasy  at  the  state 
of  his  liability  to  the  bank,  as  endorser  for  Sexton,  and 
partly  at  the  suggestion  of  the  bank,  refused  to  endorse 
any  more  for  Sexton  unless  the  latter  would  give  him 
(Mayor)  a  chattel  mortgage  by  way  of  security.  Accord- 
ingly, on  the  11th  of  May,  1876,  Sexton  gave  the  chattel 
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moi-tgage  before  mentioned.  Four  of  the  blank  endorse- 
ments of  Mayor  which  Sexton  held,  were  then  filled  ap 
with  the  sums  before  stated  and  dates,  completing  the 
notes,  save  only  that  they  were  not  stamped.  This  I  find 
to  be  the  fact,  notwithstanding  the  evidence  of  Allan  N. 
Sexton  to  the  contrary.  It  was  not  the  intention  of  Mayor, 
iD  thus  taking  security  for  these  four  notes,  to  increase  his 
liability  as  endorser  for  Sexton,  but,  on  the  contrary,  the 
understanding  was,  that  these  notes,  when  used,  should  be 
applied  by  way  of  renewal  of  or  to  retire  notes  of  a  like 
amount  then  held  by  the  bank,  and  not  yet  arrived  at 
maturity." 

The  learned  J udge  found  that  the  chattel  mortgage  was 
executed  with  the  intent,  both  of  Sexton  and  Mayor,  that 
it  should  be  assigned  by  Mayor  to  the  bank  to  procure  an 
extension  of  time  for  payment  of  the  current  notes,  and 
for  a  further  advance  to  be  made  by  the  bank,  and  that 
the  bank  should,  by  paying  off  the  executions  prior  to  the 
29th  of  June,  1876,  excepting  their  own  execution,  get  the 
lumber  in  the  chattel  mortgage  contained  free  from  all  en- 
cumbrances, and  that  arrangement  was  carried  out :  that  the 
prior  executions  were  paid  off,  and  the  bank  was  to  have 
the  full  benefit  of  the  chattel  mortgage,  to  the  extent  of  the 
amount  represented  by  the  four  notes,  for  $43,000,  and 
Sexton  got  the  immediate  benefit  of  the  payment  of  these 
executions  and  of  the  extension  of  time  then  given  :  that 
A.  N.  Sexton  should  thereafter  sell  the  lumber  on  behalf 
of  the  bank,  and  deposit  weekly  the  proceeds  of  such  sale 
in  the  bank  :  that  A.  N.  Sexton  did  not  make  such  deposits 
or  account  to  the  bank  for  such  sales,  and  in  consequence 
thereof  the  bank,  on  the  14th  September,  1876,  with  the 
knowledge  and  concurrence  of  W.  S.  Sexton,  placed  Whar- 
ton, as  their  tenant,  in  possession  of  the  chattels  mentioned 
in  the  mortgage  which  were  then  unsold,  and  that  such 
chattels  were  pointed  out  by  Sexton  and  his  son  to  Whar- 
ton for  that  purpose,  who  from  thenceforward  continued  in 
charo:e  of  the  chattels  for  the  bank  in  accordance  with  the 
instructions  which,  with  the  knowledge  and  concurrence  of 
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W.  S.  Sexton,  Wharton  received  from  the  bank;  and  that 
these  instructions  were,  that  Wharton  should  not  permit  A.N. 
Sexton  to  make  sales  without  making  a  due  return  thereof 
to  the  bank  :  that  Wharton,  from  the  14th  September, 
1876,  continued  in  constant  charge  for  the  bank,  exercising 
control  over  the  chattels  in  the  mortgage  contained,  and 
which  had  been  delivered  by  Sexton  and  his  son  into 
Wharton's  possession  for  the  bank,  for  the  express  purpose 
of  giving  a  more  perfect  title  to  the  bank  and  the  control 
over  the  chattels,  and  to  secure  the  bank  in  the  proceeds 
of  the  sales  according  to  the  agreement  of  the  parties : 
that  the  mortgages  given  by  the  Sextons  to  the  bank,  being 
deemed  quite  an  insufficient  security  for  the  debt  which 
the  bank  had  against  W.  S.  Sexton,  Mayor,  on  the  1st 
of  February,  1877,  gave  a  mortgage  to  the  bank  upon 
certain  lands  of  his  as  further  security  to  the  bank  for  his 
endorsements  for  W.  S.  Sexton,  to  the  amount  of  $55,600; 
and  it  was  provided  by  the  mortgage  that  it  should  not  be 
construed  or  taken  to  be  any  merger  of  the  simple  contract 
liability  of  any  person  wdiomsoever,  other  than  the  said 
mortgagor,  upon  any  promissory  notes  already  given  and 
held,  or  thereafter  to  be  given  and  held,  in  respect  of  said 
indebtedness,  or  by  way  of  renewal  thereof,  or  additional 
security  therefor;  and  that  the  mortgage  should  not  operate 
as  a  discharge  or  release  of  any  security  held  by  the  bank 
in  respect  of  the  said  indebtedness;  and  their  rights  in  re- 
spect of  such  securities  were  thereby  expressly  reserved, 
and  at  the  same  time  the  bank  executed  a  release  of  all 
personal  liability  by  reason  of  the  indebtedness  or  liability 
of  Mayor  mentioned  in  the  mortgage  only  as  provided  by 
the  mortgage:  that  in  March,  1877,  the  Sextons  agreed  with 
the  bank  to  release  their  equity  of  redemption  in  real  estate 
held  by  the  bank  by  mortgage,  and  it  was  part  of  the  ar- 
rangement, involved  in  it,  that  the  bank  should  retain 
to  their  absolute  use,  the  chattels  in  the  chattel  mortgage 
contained,  which  were  treated  as  the  absolute  property  of 
the  bank,  and  of  which  Wharton  was  in  possession  as  afore- 
said; and  that  the  bank  should  release  the  Sextons  from 
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all  cause  of  action  under  the  covenants  in  the  said  mortgage 
for  payment  of  the  said  mortgage  debt:  that  the  bank,  in 
April  thereafter,  executed  such  release,  and  Sexton  released 
his  equity  of  redemption  in  the  lands  he  had  mortgaged  to 
the  bank ;  and  that  throughout  the  whole  negotiation  the 
right  of  the  bank  to  the  said  chattels,  and  of  which  Whar- 
ton was  so  in  possession,  was  recognised  as  good  and  valid; 
and  that  by  the  letter  of  March,  1877,  W.  S.  Sexton  had 
agreed  that  the  equity  of  redemption  01  the  chattels,  in  the 
chattel  mortgage  mentioned,  should  also  be  released:  that 
15,000  feet  of  long  stuff  seized  by  the  Sheriff  was  not  part 
of  the  property  comprised  in  the  chattel  mortgage :  that 
the  churns  then  also  seized  were  not  comprised  in  the  said 
mortgage:  that  75  cords  of  slabs,  or  thereabouts,  were  not 
comprised  in  the  said  mortgage;  and  also  that  a  quantity 
of  short  stuff  bought  in  by  the  bank,  made  out  of  boom 
timber,  but  the  precise  quantity  of  which  was  not  proved, 
was  not  comprised  in  the  said  mortgage ;  and  that  the 
above  articles  were  not  intended  to  be  passed  to  the  bank.. 

"  But  I  find,"  the  learned  Judge  proceeded,  "  that  all  the 
residue  of  the  goods  and  chattels  seized  on  by  the  sheriff, 
and  which  are  the  subject  of  this  suit,  (the  bank  having 
abandoned  all  claim  to  90,000  feet  of  the  lumber,)  were 
comprised  in  the  said  mortgage,  and  were  intended  to  be 
transferred  by  W.  S.  Sexton  to  the  bank,  and  were  by 
Sexton  and  the  bank  placed  under  the  charge  and  control 
of  Wharton  for  the  bank ;  and  a^  to  these  chattels,  it  was 
the  intention  of  Sexton  to  vest  them  in  the  bank  as  before 
stated,  freed  and  discharged  from  all  claims  thereto  by 
him,  so  far  as  he  could  do  so ;  firstly,  as  a  collateral  security 
with  other  securities  held  by  the  bank ;  and,  secondly,  by 
the  arrangement  negotiated  in  March,  as  the  absolute 
property  of  the  bank  as  against  Sexton." 

The  learned  Judge  concluded  as  follows  :  "But  I  rule  and 
decide,  as  a  matter  of  law,  that  by  reason  of  the  manner  in 
which  the  said  mortgage  to  Mayor  was  drawn,  and  by 
reason  of  the  fact  that  the  particular  notes  therein  referred 
to  were  never  discounted  by  the  bank,  and  by  reason  of 
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the  manner  in  which,  under  the  circumstances,  the  security 
which  it  was  intended  the  bank  should  have  in  the  goods 
and  chattels  mentioned  in  the  chattel  mortgage  was  pur- 
ported to  be  transferred  to  the  bank,  the  actual  intention 
of  all  the  parties  to  that  transaction — W.  S.  Sexton,  Mayor 
and  the  bank — has  been  frustrated,  so  as  to  permit,  con- 
trary to  such  intention,  by  force  of  the  terms  of  the  Chattel 
Mortgage  Act,  the  creditors  whose  executions  were  in 
the  hands  of  the  sheriff,  whose  claims  in  the  whole  amount 
to  $1,460.16,  to  intervene  to  the  prejudice  of  and  in  prefer- 
ence to  the  bank. 

And  I  find  that,  subject  to  such  claims  of  such  execution 
creditors,  the  whole  estate  and  title  of  W.  S.  Sexton,  in  the 
said  goods  and  chattels  so  seized  by  the  sheriff,  except 
those  as  herein  found  not  to  have  been  comprised  in  the 
said  mortgage,  have  passed  from  Sexton  to,  and  are  vested 
in,  the  bank. 

I  find  that  no  claim  was  set  up  to  the  goods  and  chattels, 
or  to  any  part  thereof,  before  me  in  right  of  the  assignee 
in  insolvency  of  W.  S.  Sexton,  independently  of  such  title 
as  the  assignee  would  acquire  in  the  event  of  such  inter- 
pleader issue  being  found  in  favour  of  such  execution 
creditors  as  against  the  bank. 

In  the  above,  I  have  found  that  the  lumber  upon  lot  D 
was  comprised  in  the  chattel  mortgage,  and  was  among 
the  lumber  intended  to  be  passed  by  W.  Sk.  Sexton  to  the 
bank. 

What  I  mean  by  holding  the  executions  to  have  a  pre- 
ference over  the  bank,  notwithstanding  I  find  that  Whar- 
ton was  placed  in  actual  charge  for  the  bank,  is  that, 
although  I  consider  both  Wharton  and  A.  N.  Sexton  had 
control,  the  latter  as  well  Wharton  under  and  for  the 
bank,  yet  A.  N.  Sexton  having  been  originally  in  charge 
for  W.  S.  Sexton  and  Wharton's  possession  not  being  ex- 
clusive, I  do  not  consider  the  change  of  possession,  dli\\o\\^ 
sufficient  as  against  W.  S.  Sexton,  to  have  been  such  as,  in 
view  of  the  provisions  of  the  Chattel  Mortgage  Act,  would 
exclude  the  claims  of  the  execution  creditors.    It  would, 
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as  it  seems  to  me,  be  a  fraud  upon  the  bank  for  W.  S.  Sex- 
ton to  claim  or  to  be  allowed  any  interest  as  against  the 
bank ;  and  it  is  only  because  of  what  appears  to  me  the 
bungling  and  defective  way  in  which  a  very  clear  inten- 
tion to  give  the  bank  security  by  way  of  mortgage  was 
attempted  to  be  carried  out,  that  the  bank  cannot,  in  my 
opinion,  hold  to  the  exclusion  of  those  execution  creditors." 

The  verdict  was  therefore  rendered  as  follows  :  I  find  a 
verdict  for  the  defendant  for  15,000  feet  of  long  stuff  made 
out  of  boom  timber,  and  a  quantity  of  short  stuff  made  out 
of  same  timber,  which  was  bought  by  the  bank  at  the  sale, 
but  the  quantity  of  which  was  not  proven  before  me ;  also 
for  all  the  churns  seized  by  the  sheriff,  and  also  for  seventy- 
five  cords  ofTslabs;  and  as  to  the  residue,  subject  to  the 
amount  of  the  executions  in  the  sheriff's  hands,  amounting 
to  $1,460.16,  I  find  a  verdict  for  the  claimants,  the  Ontario 
Bank." 

In  Michaelmas  Term  last  Hector  Cameron,  Q.C.,  obtained 
a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  verdict, 
so  far  as  it  was  for  the  plaintiffs,  should  not  be  set  aside, 
and  a  general  verdict  be  entered  for  the  defendant,  on  the 
ground  that  the  issue  being  whether  the  goods  in  question 
were  the  property  of  the  plaintiffs  as  against  the  execution 
creditors,  and  the  learned  Judge  having  found  that  the  title 
of  the  plaintiffs,  was  not  good  as  against  the  executions,  a 
general  verdict  for  the  defendant  should  have  been  entered  ; 
and  also  on  the  ground  that  on  the  law  and  evidence  the 
defendant  was  entitled  to  such  verdict,  and  that  the  plain- 
tiffs' title  being  bad  as  aofainst  execution  creditors,  was  also 
bad  as  against  the  defendant,  the  assignee  in  insolvency ; 
or  why  a  verdict  should  not  be  entered  for  the  defendant 
as  to  the  lumber  on  lot  D,  and  as  to  all  the  machinery  not 
described  in  the  chattel  mortgage,  on  the  ground  that  the 
plaintiffs  proved  no  title  thereto,  and  that  a  more  specific 
description  thereof  by  evidence  could  not  be  given,  owing  to 
the  refusal  of  the  plaintiffs  to  allow  an  examination  of  the 
property  in  their  possession,  as  disclosed  in  the  affidavits 
and  papers  filed. 
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In  Hilary  Term  last  M.  C  Cameron,  Q.  0.,  shewed 
cause. 

The  four  promissory  notes  mentioned  in  the  chattel 
mortgage  in  question,  it  is  said,  are  not  available  to 
the  bank  because  the  bank  never  discounted  them,  and 
as  the  mortgage  was  given  only  to  secure  the  pay- 
ment of  these  notes  and  any  renewals  of  them,  that 
the  mortgage  was  of  no  value  to  the  bank,  and  therefore 
never  passed  any  title  in  the  chattels  mentioned  in  it 
to  the  bank.  But  the  bank,  although  it  did  not  dis- 
count these  notes,  took  them  and  held  them  in  security 
for  notes  of  the  parties  which  had  been  discounted, 
and  were  held  by  the  bank,  and  which  were  maturing 
or  had  matured. 

When  Mayor,  to  whom  W.  S.  Sexton  gave  the  chattel 
mortgage,  endorsed  these  four  notes,  or  when  Mayor's  blank 
endorsements  were  filled  up  by  Sexton,  so  as  to  be  binding 
upon  Mayor,  then  it  was  Sexton  gave  the  mortgage;  and 
these  notes  after  a  time,  and  long  before  maturity,  were 
delivered  by  Sexton  to  the  bank,  and  then  the  bank  re- 
quired Mayor  to  assign  the  chattel  mortgage  over  to  them. 
These  notes  were  made  by  Sexton,  and  endorsed  by  Mayor, 
to  be  used  in  renewing  notes  of  theirs  which  were  then  in 
the  bank,  and  they  were  delivered  to  the  bank  for  that 
purpose,  and  continued  to  be  held  by  the  bank  as  valid 
securities,  although  they  were  never  actually  treated  as  re- 
newals. The  mortgage  was  therefore  as  good  in  law  to 
protect  the  holders  of  these  notes  as  if  they  had  been  actu- 
ally discounted.  The  bank  debt  at  that  time  against  these 
parties  far  exceeded  the  amount  of  these  four  notes. 
Besides  these  notes  which  were  given  to  the  bank,  an 
advance  of  $2,600  was  made  by  the  bank  to  W.  S.  Sexton 
at  the  time  Mayor  assigned  the  mortgage  to  the  bank. 
That  money  was  given  on  a  note  on  the  day  of  the 
assignment  of  the  mortgage  to  the  bank,  made  by  Sexton 
and  endorsed  by  Mayor,  and  that  fact  is  specially  set 
forth  in  the  assignment  as  part  of  the  consideration  for 
making  the  assignment. 
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Hector  Cameron,  Q.  C,  contra.  The  finding  of  the 
learned  Judge  is  really,  on  the  issue  on  the  record  to  be 
tried,  a  general  verdict  for  the  defendant. 

The  defendant  is  the  assignee  in  insolvency  of  W.  S. 
Sexton,  and  he  stands  in  the  position  of  a  creditor.  He 
has,  as  against  the  chattel  mortgage,  all  the  rights  of  a 
creditor  :  In  re  Andrews,  2  App.  Rs.  24.  The  question  on 
the  record  is  whether  the  plaintiffs  have  a  right  to  the 
goods  in  question  as  against  the  execution  creditors  of  W. 
S.  Sexton,  and  whether  defendant  was  or  is  to  be  treated 
as  in  the  place  of  an  execution  creditor.  The  question  is, 
nevertheless,  whether  the  plaintiffs  have  a  right  to  the  goods 
as  against  the  execution  creditors  of  the  insolvent.  The 
learned  Judge  has  found  that  the  plaintiffs  are  not  en- 
titled to  the  goods  as  against  the  execution  creditors,  and 
therefore  the  verdict  should  be  against  the  plaintiffs.  In 
place  of  that  the  verdict  has  been  entered  for  the  plaintiffs 
for  a  large  portion  of  the  chattel  property  in  question,  sub- 
ject to  the  claims  of  the  execution  creditors.  The  entry  of 
the  verdict  should  therefore  be  amended  by  making  it 
correspond  with  the  issue. 

The  defendant,  at  any  rate,  upon  the  law  and  evidence, 
is  entitled  to  succeed  upon  the  following  grounds  : 

The  lumber  on  lot  D  was  not  within  the  terms  of  the 
mortgage.  The  words  are,  "  About  400,000  feet  of  sawed 
pine,  hemlock,  tamarac,  basswood  and  hardwood  lumber 
and  timber  now  piled  on  lots  122,  128,  38,  39,  40,  41,  42, 
and  43,  in  the  village  of  Port  Perry,  including  all  the  lum- 
ber owned  by  Mr.  Sexton,"  and  therefore  the  plaintiffs 
should  not  have  recovered  for  such  lumber.  The  quantity 
is  from  250,000  to  300,000  feet.  There  was  also  a  quan- 
tity of  machinery  in  the  mill  sold  by  the  plaintiffs,  which 
was  not  in  the  mortgage.  A  list  of  the  articles  is  attached 
to  A.  N.  Sexton's  affidavit  filed  on  moving  the  rule ;  and 
there  may  be  more,  but  they  could  not  be  stated,  as  the 
bank  refused  to  allow  him,  according  to  his  affidavit,  to 
have  access  to  the  goods  and  chattels  in  the  possession  of 
the  bank,  which  formerly  belonged  to  his  father. 
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There  was  here  no  change  of  possession  of  the  mortgaged 
chattel  property.  The  bank  put  Wharton  in  the  place 
where  the  lumber  was  piled,  to  keep  an  account  of  the 
sales  which  were  made  by  Sexton  and  his  son.  Sexton 
and  his  son  were,  after  that,  as  much  in  possession  of  the 
property  as  they  ever  were.  A.  N.  Sexton,  the  son, 
managed  everything  for  his  father  before  the  mortgage, 
and  he  continued  to  do  so,  and  with  the  approval  of  the 
bank,  after  the  mortgage,  but  he  was  never  put  in  posses- 
sion by  or  for  the  bank. 

If  a  mortgagor  be  in  possession,  although  the  mortgagee 
or  some  one  for  him  be  also  in  possession,  that  is  not  such 
a  change  of  possession  which  the  statute  requires.  See 
Ex  parte  Hooman,  In  re  Vining,  L.  R.  10  Eq.  63  ;  Ex 
parte  Lewis,  In  re  Henderson,  L.  R.  6  Ch.  App.  626 ; 
Ex  parte  Jay,  In  re  Blenkliorn,  L.  R.  9  Ch.  App.  697  ; 
Rough  V.  Price,  27  C.  P.  309. 

If  there  was  no  change  of  possession,  the  mortgage  must 
fail,  unless  it  can  be  sustained  on  other  grounds.  But  the 
mortgage  cannot  be  supported.  It  was  given  for  and  as 
security  only,  and  not  for  any  debt :  Robinson  v.  Paterson, 
18  U.  C.  R.  55.  [Harrison,  C.  J. — The  case  of  O'Donohoe 
V.  Wilson,  lately  decided  here,  is  against  that.]  The  notes 
for  which  the  mortgage  was  taken,  were  never  discounted 
or  used.  They  were  given  to  the  bank,  and  were  not 
passed  through,  their  books  or  entered  any  Avhere,  but 
simply  put  avfay  with  the  other  papers  of  Sexton. 

Sexton  kept  the  notes  for  weeks  after  Mayor  endorsed 
them  before  he  gave  them  to  the  bank,  and  when  he 
gave  them  over  it  was  upon  the  faith  of  the  bank  carry- 
ing out  their  agreement  to  assume  Post  &  Co.'s  claim  for 
$4,000  and,  in  fact,  the  whole  of  the  other  claims  against 
Sexton,  and  as  that  was  never  done  the  notes  never 
became  the  property  of  the  bank. 

The  notes,  too,  were  not  stamped  w^hen  given  to  the 
bank,  and  the  bank  did  not  stamp  them  for  two  weeks 
after  they  did  get  them ;  and  although  the  stamps  are 
initialled  and  dated  as  cancelled  on  the  11th  of  May, 
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1876.,  the  date  of  the  chattel  mortgage,  they  were  not 
cancelled  in  fact  until  long  after  that  day. 

The  bank,  when  they  took  the  mortgage  from  Mayor 
on  his  real  estate,  in  February,  1877,  took  no  covenant 
from  him  to  pay  the  amount  of  the  debt  then  secured, 
and  tliey  expressly  released  Mayor  from  all  personal  lia- 
bility in  respect  of  such  claims ;  and  when  the  bank  took 
from  Sexton  the  release  of  his  equity  of  redemption  in 
the  two  mortgages  on  his  real  estate,  which  he  had  given, 
and  released  him  personally  from  payment  of  the  whole  of 
his  debt  to  them,  they  did  not  take  a  release  of  the  equity 
of  redemption  of  the  chattels  in  the  chattel  mortgage  con- 
tained, and  the  effect  of  these  transactions  was  to  discharge 
the  chattel  mortgage,  because  the  personal  liability  of 
Sexton  the  mortgagor  was  extinguished. 

Besides,  the  release  of  the  equity  of  redemption  of  the 
real  estate  mortgages  was  to  be  in  full  discharge  of  the 
chattel  mortgage. 

The  bank,  when  they  sold  the  chattels  on  the  5th  of 
May,  1877,  had  no  right  to  do  so,  because,  when  the  mort- 
gage of  the  11th  of  May,  1876,  was  given  by  Sexton  to 
Mayor,  Mayor  executed  an  assignment  of  the  same  date  to 
Sexton,  by  which  Sexton  was  to  be  allowed  to  carry  on 
his  business  without  interruption  for  a  year,  by  the  notes 
being  renewed  from  time  to  time,  and  the  bank,  though 
they  had  knowledge  of  that  instrument  and  agreement,  yet 
sold  the  goods  before  the  expiry  of  the  year. 

29th  June,  1878.  Wilson,  J. — (After  setting  out  the 
facts).  The  chattel  mortgage  which  was  taken  by  Mayor 
to  secure  him  against  the  endorsation  of  the  four  promis- 
sory notes  which  are  mentioned  in  it,  by  and  at  the  instance 
and  for  the  benefit  of  W.  S.  Sexton,  the  mortgagor  and  the 
maker  of  the  notes,  was,  at  the  time  it  was  made,  a  valid 
security  between  the  parties  to  it,  although  not  valid  against 
creditors  and  purchasers  according  to  the  provisions  of  the 
Chattel  Mortgage  Act.  The  formalities  of  the  statute  were 
duly  complied  with  by  the  parties. 
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The  notes  were  completed  in  form  at  the  date  of  the  mort- 
gage, and  were  in  the  possession  of  Sexton,  the  maker,  to 
be  used  when  and  where  he  saw  fit  in  the  renewal  of  notes 
of  his  which  Mayor  had  endorsed,  and  which  had  been  dis- 
counted by  the  Ontario  Bank,  and  were  then  in  that  bank 
still  current. 

The  four  notes  which  were  to  be  retired,  were  the  follow- 
ing; 

Note,  12th  April,  1876,  at  45  days  $13,800 

"     27th    "         "     at   3  months   1,400 

"     12th    "         "     at  45  days   22,000 

"     15th    "         "     at   3  months   1,400 

Amounting  together  to  $38,100 

That  sum  did  not  amount  to  so  much  as  the  face  of  the 
four  promissory  notes  mentioned  in  the  mortgage,  which 
were  respectively  $22,000,  $13,000,  $4,000,  and  $4,000,  in 
all  $43,000. 

There  was  a  difference  in  the  evidence  at  the  trial  in 
consequence  of  that  non-agreement  of  the  notes  to  be  re- 
newed with  those  which  were  given,  as  it  was  said,  for 
renewals. 

The  two  notes  then  in  the  bank  of  $22,000  and  $13,300, 
it  was  agreed,  were  to  be  renewed  by  the  two  notes  of 
$22,000  and  $13,000,  which  are  mentioned  in  the  mortgage  ; 
but  A.  N.  Sexton  said  that  one  of  the  notes  for  $4,000, 
secured  by  the  mortgage,  w^as  to  be  given  by  his  father  to 
Post  &  Co.  for  a  debt  of  that  amount,  which  his  father 
owed  to  them ;  and  the  other  $4,000  note  was  to  pay  off 
executions,  and  to  give  to  W.  S.  Sexton  some  money  in 
hand  for  his  business.  It  is  certain  that  Mayor  did  not 
endorse  the  four  notes  secured  by  the  mortgage  for  the 
purpose  of  increasing  his  liability  for  Sexton,  but  as  re- 
newals for  the  notes  on  which  he  was  endorser  which  were 
then  in  the  bank  ;  but  whether  the  Ontario  Bank  got  the 
notes,  or  they  were  used  at  another  bank  and  the  proceeds 
paid  to  the  Ontario  Bank  in  reduction  of  his  liability,  he 
did  not  care. 
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So  far  that  statement  is  inconsistent  with  the  purpose 
of  A.  N.  Sexton,  in  his  contemplated  appropriation  of  the 
two  notes  for  each  $4,000,  as  that  would  have  directly  in- 
creased the  liability  of  Mayor,  the  endorser. 

I  am  therefore  of  opinion  with  the  learned  Judge  at  the 
trial,  that  the  four  notes  so  secured  by  the  mortgage  were 
given  by  Sexton  to  the  bank  in  renewal  of  other  notes 
then  at  the  date  of  the  mortgage  about  to  fall  due,  and  two 
of  which  were  past  due  on  the  29th  of  June,  1876,  when 
the  mortgage  was  assigned  to  the  bank. 

The  bank  therefore  rightly  received  these  notes  for  their 
own  use. 

But  it  is  said  the  notes  were  not  renewed  by  the  bank, 
and  in  that  case  these  notes  never  became  a  charge  or  liability 
upon  or  against  Mayor  the  mortgagee,  and  so  the  mortgage 
expired  or  became  of  no  avail. 

The  evidence  on  that  point  is  as  follows  :  Mr.  Moberley, 
the  bank  Manager  at  Port  Perry,  said : 

"  The  notes  named  in  the  chattel  mortgage  were  not  1 
discounted.  The  old  notes,  which  the  notes  mentioned 
in  the  chattel  mortgage  were  to  be  renewals  of,  were  in  the 
bank  past  due  or  current.  I  got  the  notes  mentioned  in 
the  chattel  mortgage  from  Mr.  Sexton  complete  as  they  are 
now,  we  simply  held  them  as  representing  this  debt. 
They  were  current  paper,  but  not  put  through  the  books. 
It  was  no  advantage  to  put  them  through ;  we  wanted 
money  to  pay  the  discount.  If  discounted  they  would  not 
have  been  sufficient  to  take  up  the  old  ones.  It  was  un- 
derstood between  the  bank  and  Sexton  that  the  notes 
mentioned  in  the  chattel  mortgage  might  be  renewed. 
They  were  never  put  through  the  books  at  all.  They  were 
simply  protested  when  they  fell  due  ;  were  never  renewed 
nor  asked  to  be  renewed. 

I  could  not  tell  when  I  got  the  four  chattel  mortgage 
notes  into  my  possession,  'ihey  are  not  entered  in  any 
book  in  the  bank.  They  are  simply  put  away  with  other 
papers.  They  only  passed  through  the  notary's  book  when 
protested.    The  stamps  were  put  on  by  the  bank.  They 
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are  cancelled  in  my  hand-writing— double  stamps.  We  did 
that  because  they  were  not  stamped  when  they  came  into 
our  hands.  I  don't  think  the  stamps  were  put  on  upon 
the  11th  of  May.  I  am  sure  they  were  not.  They  were 
put  on  later,  although  expressed  to  be  cancelled  on  the 
11th  of  May.  They  were  put  on  before  maturity.  It  was 
not  done  for  a  few  days  after  we  got  them,  for  we  had  not 
stamps.  I  don't  recollect  when  we  got  them.  Exhibits  7, 
8,  9,  10,  were  notes  discounted  in  the  usual  way.  [These 
are  the  notes  the  manager  said  the  mortgage  notes  were 
given  in  renewal  of.]  I  must  have  got  the  chattel  mort- 
gage notes  after  the  maturity  of  some  of  the  earlier  ones. 
I  think  I  must  have  got  them  before  the  30th  of  May.  I 
got  the  chattel  mortgage  notes  I  think  before  the  maturity 
of  these  earlier  ones.  It  was  all  arranged  for  at  all  events." 

As  regards  Mayor,  the  mortgagee,  these  four  notes  men- 
tioned in  the  chattel  mortgage  were  outstanding  in  the 
hands  of  the  bank,  and  he  was  liable  upon  them. 

If  he  or  Sexton  had,  after  the  delivery  of  these  notes, 
been  sued  upon  any  of  the  notes  for  which  Sexton  and 
Mayor  had  given  them  in  renewal,  before  the  renewal  notes 
fell  due,  they  could  have  pleaded  such  delivery  in  renewal 
as  an  extension  of  time  for  payment  of  the  earlier  notes, 
although  not  an  accord  and  satisfaction  of  them,  as  there 
is  nothing  to  shew  the  bank  was  bound  to  cancel  or  to  de- 
liver up  the  earlier  notes  :  Goldshecl  v.  Cottrell,  2  M.  &  W. 
20;  Baker  v.  Walker,  14  M.  &  W.  465  ;  Price  v.  Price,  16 
M.  &  W.  232. 

If  the  chattel  mortgage  notes  had  been  sued  upon,  neither 
Sexton  nor  Mayor  could  have  pleaded  a  want  of  value  or 
consideration  as  a  defence,  so  long  as  the  bank  had  accepted 
them  and  the  mortgage  which  secured  them,  because  the 
bank  would  have  been  bound,  by  the  acceptance  of  the 
notes,  to  give  the  parties  the  benefit  they  became  entitled 
to,  that  is,  an  extension  of  time  upon  the  earlier  notes,  by 
the  delivery  over  of  the  chattel  mortgage  notes. 

It  appears  to  me  the  bank,  by  the  acceptance  of  the 
chattel  mortgage  notes,  and  of  the  transfer  of  the  mortgage 
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securing  the  same,  and  by  the  express  terms  of  that  assign- 
ment, by  which  they  "agreed  to  extend  the  time  for  the 
payment,"  according  to  the  words  of  the  assignment,  of  the 
promissory  notes  of  Sexton,  on  which  Mayor  was  endorser, 
amounting  at  that  time  to  $48,600,  which  included  the 
promissory  notes  for  which  the  four  chattel  mortgage  notes 
were  delivered  as  renewals,  did  not  only  receive  the  four 
chattel  mortgage  notes,  but  acted  upon,  and  were  bound  in 
law  to  give  to  Sexton  and  Mayor  the  time  for  payment  of 
them  according  to  their  effect  and  tenor ;  and  that  the 
bank  had,  upon  the  receipt  of  them,  upon  the  terms  stated 
as  good  and  valid  a  right  to  retain  them  and  to  the  chattel 
mortgage  as  a  security  for  them,  and  to  claim  upon  them, 
and  in  respect  of  them,  although  they  did  not  pass  the 
notes  through  their  books,  and  although  they  put  them 
away  merely  vvith  the  other  papers  relating  to  Sexton's 
transactions. 

The  mortgage,  however,  is  said  to  be  invalid  on  its  face, 
because  it  does  not  appear  the  debt  which  the  four  notes 
represent  is  to  be  paid  in  a  time  "  not  extending  for  a 
longer  period  than  one  year  from  the  date  of  such  mort- 
gage." The  four  notes  are  set  out  in  full  in  the  mortgage, 
and  they  are  each  payable  at  three  months  from  their  re- 
spective dates,  which  are  the  same  as  the  date  of  the  mort- 
gage. 

But  the  mortgage  recites  that  the  mortgage  was  given 
to  secure  the  mortgagee  from  the  payment  of  the  said 
promissory  notes,  or  any  part  thereof,  or  any  note  or 
notes  hereafter  to  be  endorsed  by  the  said  party  of  the 
second  part  for  the  accommodation  of  the  said  party  of  the 
first  part,  by  way  of  renewal  of  the  said  recited  note,  or 
any  interest  to  accrue  thereunder  or  otherwise  howsoever." 

The  proviso  is  to  the  like  effect,  and  is  plainly  confined 
to  the  original  notes  and  to  the  renewals  of  them.  The 
covenant  is  to  pay  the  said  notes  "  and  all  future  and  other 
promissory  notes  which  the  party  of  the  second  part  shall 
hereafter  endorse  for  the  accommodation  of  the  party  of  the 
first  part,  and  all  interest,  &c." 
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Then  it  is  agreed  that  in  case  default  shall  be  made  in 
the  payment  of  the  said  promissory  notes,  "  or  any  future 
note  or  notes  as  aforesaid,  *  *  *  then  it  shall  be  law- 
ful for  the  party  of  the  second  part  to  enter  and  take  pos- 
session," &c. 

The  covenant  does  not  restrict  the  "future  and  other 
promissory  notes  "  to  those  which  may  be  given  in  renewal 
of  the  original  notes  expressly  secured  by  the  mortgage. 
Is  it  so,  also,  as  to  the  recital,  by  the  words,  "  or  otherwise 
howsoever  "  ?  The  affidavit  of  bona  fides  made  by  the 
mortgagee  applies  the  mortgage  not  only  to  the  four  notes 
and  to  the  renewals  of  them,  but  to  others,  whether  as 
renewals  of  the  said  recited  promissory  notes  or  otherwise." 

The  special  objection  to  the  mortgage  is,  that  the  pro- 
vision for  the  renewal  of  the  original  notes  is  not  limited 
to  a  period  "  not  longer  than  one  year  from  the  date  of 
•such  mortgage,"  and  Kough  v.  Price,  27  C.  P.  309,  is  relied 
on  in  support  of  the  objection. 

The  case  of  Turner  v.  Mills,  11  C.  P.  366,  cited  in  that 
case,  may  also  be  referred  to. 

In  the  case  last  mentioned  the  language  w^as  similar  in 
the  respect  stated  to  the  mortgage  in  this  case,  namely, 
that  the  mortgage  was  given  to  indemnify  the  plaintiffs 
from  the  payment  of  certain  notes,  payable  at  periods  long 
within  a  year  from  the  date  of  the  mortgage  "  or  any  note 
or  notes  thereafter  to  be  endorsed  by  the  plaintiffs  for 
Wyatt's  accommodation,  by  w^ay  of  renewal  for  the  said 
notes  or  otherwise  howsoever." 

It  was  aro^ued  that,  as  the  original  notes  had  been  renewed 
for  periods  beyond  the  year,  the  security  was  not  available 
to  the  plaintiff. 

Draper,  C.  J.,  said, This  instrument  was  a  valid  security 
against  the  two  prommissory  notes  set  out  in  it,  and  also 
against  any  renewal  or  other  notes  substituted  for  those 
two  which  would  fall  due  w^ithin  a  j^ear  from  its  date,"  and 
there  are  other  expressions  to  the  like  effect. 

In  Kough  v.  Price,  27  C.  P.  809,  the  recital,  proviso, 
and  covenant  were  similar  to  those  in  this  case,  and  also 
the  affidavit  of  the  mort^affee. 
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Gait,  J.,  said,  "  It  appears  to  me  the  statute  imperatively 
requires,  at  the  time  when  the  mortgage  is  given,  it  should 
be  limited,  as  respects  the  liability,  in  duration  to  one  year. 
This  has  not  been  attended  to  in  the  recital  in  the  morto^age 

CD  O 

in  this  case," 

There  the  renewal  was  afterwards  given,  and  extended 
the  time  of  payment  to  a  period  after  the  expiry  of  the 
year  from  the  date  of  the  mortgage. 

He  also  said,  "  In  the  case  now  before  us  the  notes  are 
set  out,  and  all  of  them  would  fall  due  within  a  period 
of  less  than  three  months,  and  so  far  no  objection  could 
be  taken  ;  but  in  the  recital  the  agreement  is  stated  to  be 
that  the  mortgage  was  executed  not  only  to  secure  the 
mortgagee  from  harm  as  respects  those  notes,  but  also  as 
regarded  any  other  note  or  notes  which  might  thereafter 
be  endorsed  by  him  as  renewals ;  and  there  is  nothing  in 
any  part  of  the  instrument  to  shew  that  the  intention  of 
the  parties  was  to  restrict  its  operation  and  the  liability 
of  the  mortgagee  to  one  year.  I  think,  therefore,  that  on 
the  face  of  the  instrument  it  is  defective." 

It  is  clear  the  mortgage  distinctly  specifies  a  sum  of 
$43,000,  which  will  fall  due  within  three  months  after  the 
date  of  the  mortgage. 

It  provides  for  the  security  extending  to  any  other  note 
or  notes  which  may  thereafter  be  given  in  renewal  of  the 
original  notes. 

No  time  is  stated  within  which  these  renewals,  if  given, 
are  to  be  made  payable. 

There  is  no  obligation  upon  the  mortgagee  to  renew  at 
all  on  the  face  of  the  mortgage. 

By  the  agreement  under  seal  of  the  same  date  as  the 
chattel  mortgage,  Mayor,  the  mortgagee,  bound  himself  to 
allow  the  mortofaj^or  to  continue  his  business  as  usual  for 
a  year,  and  to  renew  the  original  notes,  but  then  he  limited 
the  period  of  renewal  "for  the  period  of  one  year  from  the 
date  hereof." 

That  document  was  not  filed.  If  it  had  been,  it  would 
have  been  a  part  of  the  mortgage  transaction  for  all  pur- 
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poses.  Although  not  filed,  it  is  binding  between  the  parties 
to  it. 

In  any  case,  if  it  is  to  be  considered  in  this  cause,  it  shews 
plainly  the  limitation  of  the  renewals  was  to  be  for  one 
year  only  from  the  date  of  the  mortgage,  which  would 
certainly  have  been  sufficient  if  it  had  been  contained  in 
the  mortgage.  • 

Is  the  mortgage  void  as  against  creditors,  because  the 
time  for  renewals  is  not  limited  in  the  mortgage  to  expire 
at  a  period  not  longer  than  a  year  from  the  date  of  the 
mortgage  ? 

The  statute  does  not  expressly  say  the  time  for  the  re- 
payment of  the  debt  shall  be  shewn  on  the  face  of  the 
mortgage  to  be  payable  at  a  time  not  longer  than  one  year 
from  its  date ;  but  it  may  be  inferred  that  fact  should  ap- 
pear, because  the  mortgage  is  to  set  "  forth  fully,  by  re- 
cital or  otherwise,  the  terms,  nature,  and  effect  of  the 
agreement,  and  the  amount  of  liability  intended  to  be 
created ;"  and  "  the  terms,  nature  and  effect  of  the  agree- 
ment "  must  include  the  day  for  repayment. 

That,  however,  does  not  cover  this  case,  because  a  day 
of  payment  of  the  original  note  is  shewn  here  to  be  mthin 
the  year ;  but  it  is  not  provided  that  the  renewals,  if  any 
were  made,  shall  be  made  payable  also  within  the  year. 

These  renewals  were,  in  this  case,  to  be  the  subject  of  a 
future  arrangement,  because  the  mortgagee  was  not  bound 
to  renew.  He  might,  or  he  might  not,  as  he  pleased.  As 
he  might  renew,  it  is  true  he  might  give  a  day  for  pay- 
ment beyond  the  year ;  and  as  he  had  such  a  power,  the 
other  creditors  might  not  know  whether  he  had  exercised 
it  or  not,  and  if  he  had,  in  what  manner  and  to  wdiat 
extent  he  had  exercised  it,  or  might  or  would  exercise  it. 

The  provision  is  perfectly  good  between  the  parties  to 
the  mortgage,  although  the  renewals  should  be  extended 
beyond  the  year  ;  but  under  the  statute  the  provision 
must  be  inoperative,  unless  it  appear  that  the  extended 
time  was  to  expire  at  a  time  not  longer  than  a  year  from 
the  date  of  the  mortgage,  for  in  the  case  of  a  renewal,  "  the 
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terms,  nature  and  effect  of  the  agreement " — that  is,  among 
other  things,  the  day  of  payment  given  by  the  extended 
time — would  not  appear  in  the  mortgage,  or,  as  the  statute 
says,  be  "  set  forth  fully  "  in  it. 

I  am  disposed  to  think  that  in  every  case  in  which 
a  renewal  is  to  be  given,  it  must  be  provided  in  the 
mortgage  for  what  time  or  times  and  for  what  sura  or 
sums  the  renewals  may  be  given,  so  that  it  may  appear 
the  renewals  shall  not  extend  the  time  or  payment  to  a 
day  longer  than  one  year  from  the  date  of  the  mortgage. 

Unless  such  a  provision  is  contained  in  the  mortgage, 
and  if  a  renewal  is  made,  the  mortgage  as  to  such  renewal 
at  any  rate  must  be  void. 

It  is  contended  by  the  bank  that  if  their  title  cannot  be 
supported  under  the  Chattel  Mortgage  Act,  that  it  is  valid 
independently  of  it  by  reason  of  the  change  of  possession  of 
the  mortgaged  property  from  the  mortgagors  to  the  bank. 

From  the  29th  of  June,  1876,  when  the  assignment  was 
made  to  the  bank,  till  some  time  in  September  following, 
when  the  bank  appointed  Wharton  to  look  after  the  sales 
made  of  the  lumber,  there  was  no  other  change  made  as  to 
the  possession  and  management  of  the  lumber,  than  by 
directing  and  employing  A.  N.  Sexton  to  pay  the  proceeds 
of  all  sales  he  made  to  the  bank,  and  to  render  from  time 
to  time  an  account  of  such  sales,  for  which  he  was  to  be 
paid  by  the  bank  a  commission  for  that  purpose,  and  to  pay 
all  other  expenses. 

There  was  no  change  which  was  known  to  or  apparent 
to  others  than  to  the  immediate  parties. 

A.  N.  Sexton  did  not  account  to  the  bank  for  his  sales, 
and  in  September,  1876,  the  bank  appointed  Wharton  their 
agent,  to  keep  an  account  of  the  sales  of  lumber  which 
Sexton  made,  and  Sexton  shewed  him  the  property  he  was 
to  sell,  and  was  to  account  to  him  daily  for  the  sales,  but 
Wharton  was  not  to  interfere  with  the  sales.  Wharton 
said  "  the  business  went  on  as  before,  except  that  I  kept 
the  memorandum  (of  sales).  Mr.  Moberley  not  receiving 
the  moneys,  told  me  to  tell  people  purchasing  that  they 
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should  account  with  the  bank.  I  began  to  do  so,  and  A. 
N.  Sexton  got  huffy  at  this.  I  never  had  in  my  possession 
the  document  (a  power  of  attorney  to  him  from  the  bank)." 

The  Statute  requires  that  if  the  mortgage  "  is  not  ac- 
companied by  an  immediate  delivery  and  an  actual  and 
continued  change  of  possession  of  the  things  mortgaged," 
then  it  must  be  duly  registered,  and  if  not  so  registered, 
that  it  "shall  be  absolutely  null  and  void  as  against 
creditors  of  the  mortgagor,  and  against  subsequent  pur- 
chasers or  mortgagees  in  good  faith  for  valuable  con- 
sideration." 

And  looking  at  all  the  cases  in  Robinson  &  Joseph's  Dig. 
tit.  "Bills  of  Sale  and  Chattel  Mortgages,  582  to  586,  and 
the  cases  cited  in  the  argument  for  the  defendant,  I  am 
of  opinion  there  was  not  a  change  of  possession  sufficient 
to  maintain  the  bank  title  to  the  chattels,  without  regis- 
tration of  the  mortgage,  until  the  5th  of  May,  1877,  when 
the  bank  made  a  sale  of  the  property. 

Upon  that  day  at  any  rate,  and  by  that  sale,  which  was 
public,  and  which  the  mortgagor  opposed  and  forbid,  the 
possession  may,  I  think,  be  said  to  have  been  changed  : 
Ex  parte  Jay,  In  re  BlenJchorn,  L.  R.  9  Ch.  697,  703. 

I  think  it  has  not  been  held  that  the  actual  change  of 
possession  must  invariably  accompany  the  execution  of 
the  mortgage,  and  must  be  continued  from  that  time  for- 
ward to  be  of  any  avail,  although  the  mortgage  must  be 
"accompanied  by  an  immediate  delivery"  of  the  things 
mortf^ao^ed. 

The  words  of  the  Act,  that  the  mortgage  "  which  is  not 
accompanied  by  an  immediate  delivery,  and  an  actual  and 
continued  change  of  possession,"  shall  be  void  as  against 
purchasers  and  creditors,  seem  to  require  that  the  change 
of  possession  as  well  as  the  delivery  of  the  goods  should 
immecliately  accomiDany  the  mortgage,  and  should  be  con- 
tinued from  that  time. 

If  immediate  possession  be  not  taken,  the  mortgagor 
may  obtain  credit  as  the  owner  of  the  goods,  and  if  the 
mortgagee  can,  just  before  the  sheriff  seizes,  take  the  goods 
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under  his  mortgage,  all  the  mischief  is  done  which  it  was 
the  purpose  of  the  statute  to  put  an  end  to. 

Asa  fact  I  think  the  bank  did  get  possession  on  the  5  th 
of  May,  1877,  but  not  before. 

The  executions  which  the  sheriff  then  had  bound  the 
goods  upon  that  day,  as  against  the  bank,  so  far  as  their 
title  by  actual  possession  is  concerned. 

But  there  is  the  further  fact  that  the  writ  of  attachment 
in  insolvency  issued  on  the  16th  of  May,  1877,  against 
Sexton,  the  mortgagor,  and  the  title  of  the  assignee  has 
been  tried  in  this  action  as  well  as  that  of  the  execution 
creditors ;  and  by  that  writ,  under  38  Vic.  ch.  16,  sec.  83,  D., 
the  claims  of  the  execution  creditors  were  suspended,  and 
the  bank  is  entitled  to  a  preference  as  against  the  assignee 
in  insolvency  by  reason  of  their  prior  actual  possession  and 
title  consummated  on  the  5th  of  May. 

The  chattel  mortgage  and  assignment  are  not  void  by 
the  38  Vic.  ch.  16,  sec.  130,  as  it  was  not  contended  that 
Sexton  was  insolvent  or  unable  to  meet  his  engagements, 
or  that  either  Mayor  or  the  bank  knew  of  the  inability,  or 
had  any  reason  to  believe,  or  knew  of  any  such,  or  that 
they  had  probable  cause  for  believing  it,  and  it  is  certain 
that  no  such  inability  was  public  and  notorious.  Sexton 
contended  throughout  that  he  was  quite  solvent,  but  only 
pressed  by  the  depression  in  the  lumber  trade. 

If  the  bank  title  depend  upon  a  title  sufficient  inlaw,, 
by  reason  of  a  duly  executed  chattel  mortgage,  according 
to  the  statute,  they  are  entitled,  as  before  stated,  to  prevail 
over  the  execution  creditors. 

If  the  title  depend  merely  upon  the  mortgage,  as  a  com- 
mon law  conveyance,  and  not  upon  the  statute,  the  bank,, 
by  reason  of  their  possession  on  the  5th  of  May,  1877, 
eleven  days  before  the  attachment  in  insolvency  issued,  is 
entitled  to  take  precedence  over  the  assignee  in  insolvency, 
who  takes  precedence  over  the  execution  creditors,  and 
thus  the  bank  is  enabled  to  avoid  the  claims  of  the  execu- 
tion creditors,  whicli  would  otherwise  have  ranked  before 
the  claim  of  the  bank. 
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It  was  next  argued  for  the  defendant  that  the  title  of 
the  bank  failed  because,  at  the  the  time  they  received  the 
four  notes  the  notes  were  not  stamped,  and  the  bank  did 
not  stamp  them  for  several  days  after  receiving  them, 
knowing  them  not  to  be  stamped,  and  when  the  double 
stamps  were  put  on  by  the  bank,  the  cancellation  was  ex- 
pressed to  have  been  made  on  the  11th  of  May,  1876,  to 
correspond  with  the  dates  of  the  notes,  a  day  long  anterior 
to  the  day  of  the  actual  cancellation. 

The  plaintiff  argued  that  no  one  but  a  party  to  the  notes 
could  take  such  an  objection. 

The  31  Vic.  ch.  9,  sec.  4,  D.,  requires  that  the  person  affix- 
ing such  adhesive  stamp  shall,  at  the  time  of  affixing  the 
same,  write  or  stamp  thereon  the  date  at  which  it  is 
affixed,  and  such  stamp  shall  be  held  prima  facie  to  have 
been  affixed  at  the  date  stamped  or  written  thereon ;  and 
any  person  wilfully  writing  or  stamping  a  false  date  on 
any  adhesive  stamp  shall  incur  a  penalty  of  one  hundred 
dollars  for  each  such  oftence." 

The  33  Vic.  ch.  13,  sec.  11,  D.,  enacts  that,  "  If  any 
person  in  Canada  makes  ....  becomes  a  party 
to  ...  .  any  promissory  note  ....  chargeable 
with  duty  under  this  Act,  before  the  duty  (or  double  duty, 
as  the  case  may  be)  has  been  paid,  by  affixing  thereto  the 
proper  stamp  or  stamps,  such  person  shall  thereby  incur 
a  penalty  of  one  hundred  dollars,  and  save  only  in  the  case 
of  payment  of  double  duty,  as  in  the  next  section  pro- 
vided, such  instrument  shall  be  invalid  and  of  no  effect  in 
law  or  in  equity,  and  the  acceptance,  or  payment,  or  protest 
thereof  shall  be  of  no  effect." 

The  37  Yic.  ch.  47,  sec.  2,  D.,  allows  the  holder  of  any  such 
instrument  to  pay  double  duty,  and  by  writing  his  initials  on 
such  stamps,  "  and  the  date  on  which  they  were  affixed  ;  and 
where  in  any  suit  or  proceeding  in  law  or  equity,  the 
validity  of  any  such  instrument  is  questioned  by  reason  of 
the  proper  duty  thereon  not  having  been  paid  at  all,  or  not 
paid  by  the  proper  party,  or  at  the  proper  time,  or  of  any 
formality  as  to  the  date  or  erasure  of  the  stamps  affixed. 
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having  been  omitted,  or  a  wrong  date  placed  thereon,  and 
it  appears  that  the  holder  thereof,  when  he  became  such 
holder,  had  no  knowledge  of  such  defects,  such  instrument 
shall  be  held  to  be  legal  and  valid  if  it  shall  appear  that 
the  holder  thereof  paid  double  duty,  as  in  this  section  men- 
tioned, so  soon  as  he  acquired  such  knowledge  *  *  * 
and  if  it  shall  appear  in  any  such  suit  or  proceeding  to  the 
satisfaction  of  the  Court  or  Judge,  as  the  case  may  be,  that 
it  was  through  mere  error  or  mistake,  and  without  any 
intention  to  violate  the  law  on  the  part  of  the  holder,  that 
any  such  defect  as  aforesaid  existed  in  relation  to  such 
instrument,  then  such  instrument,  or  any  endorsement  or 
transfer  thereof,  shall  be  held  legal  and  valid,  if  the  holder 
shall  pay  the  double  duty  thereon  as  soon  as  he  is  aware 
of  such  error  or  mistake." 

Section  3,  "Any  bank  or  any  broker  who  makes,  draws, 
or  issues,  or  negotiates,  presents  for  payment,  or  pays,  or 
takes,  or  receives,  or  becomes  the  holder  of  any  instrument 
not  duly  stamped,  either  as  a  deposit,  or  in  payment,  or  as 
a  security,  or  for  collection  or  otherwise,  knowing  the  same 
not  to  be  duly  stamped,  and  who  does  not  immediately,  on 
making,  drawing,  issuing,  negotiating,  or  presenting  for 
payment,  or  paying,  or  taking,  or  receiving,  or  becoming 
the  holder  of  such  instrument,  affix  thereto  and  cancel  the 
proper  stamps,  within  the  meaning  of  the  Act  31  Vic.  ch.  9, 
shall  incur  a  penalty  of  five  hundred  dollars  for  every  such 
offence,  and  shall  not  be  entitled  to  recover  on  such  instru- 
ment, or  to  make  the  same  available  for  any  purpose 
whatever,  and  any  such  instrument  shall  be  invalid  and  of 
no  effect  in  law  or  equity." 

It  was  admitted  by  the  bank  manager  that  he  cancelled 
the  stamps  by  putting  upon  them  a  date  several  days  an- 
terior to  the  time  of  his  affixing  them.  That  is  contrary  to 
the  31  Vic.  ch.  8,  sec.  4,  and  subjected  the  party  to  a  penalty 
for  the  "  wilfully  writing  or  stamping  a  false  date,"  and  it 
is  contrary  also  to  37  Vic.  ch.  47,  sec.  2. 

The  bank  also  became  a  party  to  these  notes  before  the 
duty  was  paid  upon  them,  by  means  of  which,  unless  the 
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bank  were  entitled  to  double  stamp  them,  "  such  instru- 
ment shall  be  invalid  and  of  no  effect  in  law  or  in  equity  "  : 
33  Vic.  ch.  13,  sec.  11. 

The  bank  had  knowledge  of  the  notes  not  being  stamped 
when  they  became  the  holder  of  them,  and  they  did  not. 
I  think,  pay  the  double  duty  as  soon  as  they  acquired 
such  knowledge,  nor  did  they  fail  to  do  it  from  mere  error 
or  mistake, — in  which  case,  the  notes  cannot  be  held  to  be 
legal  and  valid  :  37  Vie.  ch.  47,  sec.  2. 

The  bank  took,  received,  and  became  the  holder  of  these 
notes,  which  were  not  duly  stamped,  knowing  that  fact, 
and  they  did  not,  immediately  on  taking,  receiving,  and 
becoming  the  holder  of  the  notes,  affix  thereto  and  cancel 
the' proper  stamps  according  to  the  31  Vic.  ch.  9,  by  which 
they  incurred  a  penalty,  and  in  consequence  thereof,  as  sec. 
3  of  the  last  named  Act  declares,  they  "  shall  not  be  en- 
titled to  recover  on  such  instrument  or  to  make  the  same 
available  for  any  purpose  whatever,  and  any  such  instru- 
ment shall  be  invalid  and  of  no  effect  in  law  or  equity." 

If  the  bank  title  is  to  rest  only  upon  the  efficacy  of  these 
four  promissory  notes  which  are  mentioned  in  the  chattel 
mortgage,  it  appears  to  me  it  must  fail.  There  was  not 
only  a  default  to  pay  the  double  duty  in  due  time,  and  a 
default  duly  to  cancel  the  stamps,  but  thei'e  was  an  inten- 
tional false  cancellation  of  them. 

If  the  bank  title  can  be  rested  upon  the  agreement  which 
was  made  between  the  bank  and  Sexton,  as  contained  in 
the  letters  of  the  27th  of  March  and  the  27th  of  April, 
1877,  before  mentioned,  by  which  Sexton  was  to  release 
his  equity  of  redemption  to  the  chattels  in  that  mortgage, 
and  also  to  the  lands  in  other  morto-ao-es  mentioned,  and 
was  to  be  released  from  all  personal  liability  to  the  bank, 
and  by  which  other  things  were  to  be  done, — by  which  in 
fact  a  final  settlement  was  come  to  between  the  bank  and 
Sexton — and  upon  the  execution  of  that  agreement  in  all 
respects  but  the  formal  release  of  the  equity  of  redemption 
to  the  chattels,  and  upon  tlie  subsequent  taking  possession 
by  the  bank  of  the  chattels,  as  the  absolute  owners  thereof, 
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and  by  selling  them  before  the  attachment  in  insolvency 
issued,  then  the  bank  may,  nevertheless,  be  entitled  to 
recover  in  this  action. 

And  I  think  it  may  be  so  supported.  The  bank  had 
manifestly  the  full  and  absolute  equity  to  all  the  chattels 
covered  by  the  mortgage  after  the  making  of  that  agree- 
ment, and  their  subsequent  possession  and  sale  of  them 
was  as  absolute  owners.  The  Court  of  Equity  would,  if 
necessary  to  the  absolute  title,  compel  Sexton  to  perfect 
his  agreement  by  the  execution  of  the  formal  part  of  it, 
the  release  of  the  equity  of  redemption  of  the  chattels. 

That  release,  too,  was  only  a  part  of  the  general  settle- 
ment in  full  of  all  transactions  between  the  bank  and 
Sexton,  and  so  rests  on  a  different  consideration,  and  has 
a  wider  basis  by  far  than  the  mere  security  for  the  pay- 
ment of  the  four  promissory  notes. 

There  remains  to  be  considered  the  questions  as  to  whether 
the  lumber  on  lot  D  passed,  and  the  disposal  of  the  rights 
of  the  parties  to  the  machinery  which  was  sold  by  the 
plaintiffs  which  was  not  in  the  mortgage,  and  the  manner 
in  which  the  issue  should  be  formally  disposed  of  according 
to  the  form  of  it  upon  the  record. 

The  issue  which  was  ordered  to  be  tried  was  whether 
the  goods  seized  by  the  sheriff  under  certain  executions 
were,  or  some  part  of  them  was,  at  the  time  of  such 
seizure  the  property  of  the  bank  as  against  the  execution 
creditors. 

If  the  execution  creditors  were  entitled  to  succeed  as 
against  the  bank,  the  verdict  should  have  been  for  the 
creditors,  although  the  whole  of  the  goods  would  not  have 
been  required  to  satisfy  the  execution  claims,  and  the 
bank  would  have  taken  the  residue  after  the  satisfaction 
of  such  claims. 

The  executions  cover  the  whole  of  the  goods,  and  it 
cannot  be  told  until  a  sale  what  extent  or  quantity  of  goods  ' 
in  question  will  be  necessary  for  the  payment  of  the  execu- 
tion claims.  The  sheriff  is  therefore  entitled  to  get  the 
goods  which  he  seized,  and  which  the  bank  claimed  as 
against  the  execution  creditors. 
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It  was  a  question  of  right  which  was  being  tried  to  the 
particular  property,  the  plaintiffs  affirming  their  right  to 
the  property,  and  the  defendant  denying  it.  It  was  not  a 
question  whether  the  bank,  admitting  or  taking  subject  to 
the  execution  creditors,  was  entitled  to  the  residue  (if  any) 
after  satisfaction  of  the  executions.  There  could  be  no 
objection  to  the  entry  of  a  general  verdict  for  the  defen- 
dant in  such  a  case,  because  the  execution  claims  are 
necessarily  limited  to  the  amount  of  them,  and  after 
their  satisfaction  the  Court  would  direct,  in  the  exercise 
of  its  discretion,  the  residue  of  the  goods  to  be  given  over 
according  to  the  facts  appearing  upon  or  found  at  the  trial. 

In  that  case  the  verdict  would  be  for  the  defendant. 

It  would  not  be  according  to  the  issue  to  find  the  verdict 
in  such  a  case  for  the  plaintiffs,  subject  to  the  claims  of 
the  execution  creditors,  for  that  w^ould  be  against  the 
issue  to  be  tried,  and  it  would  be  finding  it  for  the  plaintiffs 
when  it  should  in  such  a  case  be  entered  for  the  defendant. 

In  that  case  the  finding  would  have  been,  and  would  be, 
in  effect,  a  verdict  for  the  defendant  to  the  amount  and 
extent  of  the  execution  claims ;  and  although  it  was 
entered  generally  for  the  defendant,  the  plaintiff  would  get 
the  benefit  he  was  entitled  to  as  appearing  by  the  evidence, 
shewing  a  state  of  facts  to  entitle  him  to  relief.  The 
defendant,  having  a  preference,  had  a  right,  as  against  the 
plaintiffs,  to  the  whole  goods. 

The  Court,  as  I  have  said,  will  see  that  the  rioiits  of  the 
parties  are  attended  to. 

The  trial  is  to  inform  the  conscience  of  the  Court : 
Edwards  v.  English,  7  E.  &  B.  564.  And  the  equitable  as 
well  as  the  legal  rights  of  the  parties  are  to  be  considered  : 
Duncan  v.  Cashin,  L.  K.  10  C.  P.  554. 

The  verdict  should  therefore  be  corrected,  as  asked  for 
by  the  rule,  to  a  general  verdict  for  the  defendant,  if,  in 
my  opinion,  the  execution  creditors  are  entitled  to  prevail 
against  the  plaintiffs,  which  was  the  opinion  of  the  learned 
Judge  at  the  trial.  But  as  the  plaintiff',  by  the  final  settle- 
ment and  taking  possession  of  the  goods,  as  before  men- 
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tionecl,  got  title  before  the  assignee  in  insolvency,  who  got 
title  before  the  execution  creditors,  they,  and  not  the 
defendant,  were  entitled  to  the  general  verdict.  It  is 
therefore  right,  as  it  stands,  for  the  plaintiff,  so  far  as  this 
point  is  concerned,  by  striking  out  the  qualifying  words, 
"subject  to  the  amount  of  the  executions  in  the  Sheriff's 
hands,  amounting  to  $1,460.16." 

As  to  the  machinery,  which  was  sold  by  the  bank,  and 
which  is  not  covered  by  the  chattel  mortgage,  I  think  the 
defendant  is  entitled  to  recover,  because  there  is  no  evi- 
dence that  such  machinery  was  ever  claimed  by  the  bank 
until  they  sold  it,  or  that  Sexton  ever  acquiesced  in  its 
being  the  property  of  the  bank,  or  assumed  or  considered 
it  to  have  passed  to  the  bank. 

Then  as  to  the  lumber  on  lot  D.  That  lot  is  not  named 
in  the  schedule  as  that  on  which  any  part  of  the  lumber 
mortgaged  is  conveyed;  but  certain  other  lots  are  particu- 
larly named  on  which  the  lumber  conveyed  was  then  piled. 

The  schedule  describes  "about  400,000  feet"  as  being 
upon  these  specified  lots,  whereas,  as  I  understand  the  evi- 
dence, that  quantity  w^as  not  upon  the  the  specified  lots, 
but  was  as  well  upon  lot  D  'as  upon  the  specified  lots ; 
and  at  the  close  of  the  description  and  quantity  of 
lumber  on  the  specified  lots,  these  words  are  contained, 
"  including  all  the  lumber  owned  by  W.  S.  Sexton."  These 
words  are  sufficient  at  the  common  law  to  pass  the  lumber 
which  was  piled  on  lot  D,  but  under  the  Chattel  Mortgage 
Act,  Rev.  Stat.  ch.  119,  sec.  23,  as  against  creditors  and 
purchasers,  such  a  general  description  would  not  be  a 
"sufficient  and  full  description  thereof,  that  the  same 
maybe  thereby  readily  and  easily  known  and  distinguished." 

The  lumber  on  lot  D  having  therefore,  as  between  the 
individual  parties  to  the  mortgage  and  assignment,  passed 
to  the  bank,  the  bank,  excepting  as  against  creditors,  had 
the  right  to  deal  with  it  as  they  did  with  the  other  lumber 
which  was  particularly  described. 

It  was  intended  to  be  passed  by  Sexton  under  the 
mortgage,  and  he  always  treated  it  as  being  covered  by 
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the  bank  security,  and  he  did  in  fact  give  up  his  right  to 
it  upon  the  settlement  before  mentioned ;  and  as  the  bank 
had  it  rightfully  in  possession  before  the  attachment  in 
insolvency  issued,  not  only  under  their  mortgage,  but 
by  the  settlement  made  by  Sexton,  and  with  his  entire 
assent,  they  are  entitled  to  retain  it. 

For  these  reasons,  I  am  of  opinion  that  the  verdict,  as 
rendered,  modified  by  the  disallowance  of  the  execution 
claims,  as  before  mentioned,  and  modified  also  by  the  al- 
lowance to  the  defendant  of  the  machinery  sold  and  not 
covered  by  the  mortgage,  as  before  mentioned,  should 
stand,  and  that  the  rule  should  be  discharged. 

Harrison,  C.J.,  concurred. 

Armour,  J.,  took  no  part  in  the  judgment,  having  been 
concerned  in  the  case  at  the  Bar. 

Rvle  accordingly. 
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Grain  v.  The  Trustees  of  the  Collegiate  Institute 
OF  THE  City  of  Ottawa. 

Award — Appeal  under  39  Vic.  ch.  28,  sec.  7,  0. — R.  S.  0.,  ch.  50,  sec. 
192 — 41  Vic.  ch.  6,  sec.  3,  0. — Construction. 

Sec.  3  of  41  Vic.  ch.  6,  0.,  declares  that  the  Legislature  is  not  by  that  Act 
or  the  40  Vic.  ch.  6,  0.,  to  be  deemed  to  have  adopted  the  construction 
which  may  by  Judicial  construction  or  otherwise  have  been  placed  upon 
the  language  of  any  statutes  included  amongst  the  Revised  Statutes. 

Held,  notwithstanding  this  enactment,  that  sec.  192  of  ch.  50,  R.  S.  0., 
being  not  only  in  words  but  in  effect  the  same  as  sec.  7  of  39  Vic.  ch.  28, 
0.,  repealed,  but  reenacted  by  it,  must  receive  the  same  construction  as 
as  was  placed  upon  the  repealed  enactment  by  the  Manufacturers  and 
Merchants  Fire  Ins.  Co.  v.  Atwood,  28  C.  P.  21,  and  therefore  that  there 
could  be  no  re-hearing  by  the  Court  by  way  of  appeal  from  the  decision 
on  an  award  made  by  a  single  Judge  under  the  repealed  enactment. 

F.  Osier  applied  to  rehear  a  rule  made  by  Wilson,  J., 
setting  aside  the  award  of  the  arbitrator  herein,  and 
directiog  a  new  arbitrator  to  be  appointed. 

The  action  was  on  a  building  contract,  by  which  the 
plaintiff  agreed  that  he  would  furnish  and  provide  all 
materials,  and  every  article  or  thing  necessary  for  the 
erection  and  completion  of  a  new  school  house,  to  be  erected 
on  the  lands  of  the  defendants,  in  the  city  of  Ottawa, 
together  with  all  other  buildings  and  works  mentioned  in 
the  specifications,  to  the  satisfaction  of  Walter  Chesterton, 
the  superintending  architect,  or  such  other  architect  as  the 
defendants  or  their  architect  should  appoint  for  that  pur- 
pose, to  be  completed  in  a  first-class  workmanlike  manner, 
to  the  satisfaction  in  all  respects  of  the  said  Chesterton,  or 
of  such  other  architect  as  aforesaid,  at  the  times  following, 
&c.,  &c. 

The  action  was  for  the  balance  of  money  which  the  plain- 
tiff claimed  to  be  due  to  him. 

All  matters  in  difference  in  the  action  between  the  parties 
were,  on  the  application  of  the  plaintiff,  and  with  the  con- 
sent of  the  defendants,  referred  by  an  order  in  Chambers, 
dated  29th  September,  1876,  to  Robert  Lyon,  Esquire,  the 
junior  Judge  of  the  county  of  Carleton. 

The  award  was  to  be  subject  to  the  Common  Law  Pro- 
cedure Act,  section  158,  and  to  the  other  provisions  of  the 
39  Vic.  ch.  28,  0.    The  arbitrator,  on  the  4th  of  August," 
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1877>  and  within  the  time  appointed,  made  his  award,  by 
which  he  directed  the  defendants  to  pay  to  the  plaintiff 
the  sum  of  $14,652,  in  full  of  all  demands  in  the  cause,  and 
to  pay  to  the  plaintiff*  the  costs  of  the  reference  and  of  the 
award,  the  costs  of  the  action  abiding  the  result  of  the  award. 

On  the  21st  of  August,  1877,  the  defendants  gave  notice 
that  a  motion  would  be  made  to  this  Court  on  the  7th  of 
September,  by  way  of  appeal  from  the  award,  report,  or 
certificate  made  in  this  cause  on  the  4th  of  August,  and 
filed  on  the  7th  of  August,  on  several  grounds  which  it  is 
unnecessary  here  to  set  out, 

The  appeal  was  argued  twice  before  Wilson,  J.,  sitting 
for  the  full  Court,  who  finally  gave  judgment,  as  above 
indicated. 

On  the  3rd  June  1878,  Kerr,  Q.  C,  (Cassels  with  him,) 
-appeared  for  the  defendants. 

There  can  be  no  re-hearing  of  the  single  Judge's  decision: 
Manufacturers  and  Merchants  Fire  Ins.  Co.  v.  Ativood, 
28  C.  P.  21.  This  is  not  Court  business  under  the  Statute. 
If  there  be  a  right  of  review,  it  must  be  by  the  Court  of 
Appeal:  40  Vie.  ch7;  K  S.  0.,  ch.  38,  sec.  18,  ch.  39  sees. 
20,  21. 

Osier,  contra.  The  full  Court  may  clearl}'-  review  the 
decision  of  a  single  Judge:  K  S.  0.,  ch.  165,  sec.  20,  sub.-sec. 
19.  The  Revised  Statutes  are  not  new  Acts  :  41  Yic. 
ch.  6. 

29th  June,  1878.  Harrison,  C.  J.— The  order  of  refer- 
ence in  this  case  is  dated  29th  September,  1876. 

Although  by  consent,  it  j  was  made  subject  to  the  provisions 
of  39  Vic.  cap.  28,  Ont.,  which  had  been  passed  on  the  10th 
February  previously. 

The  eflfect  was,  that  the  award,  if  any,  to  be  made  there- 
under, was  subject  to  the  appeal  given  by  39  Vic.  cap.  28, 
Ont.  (See  sec.  10.) 

That  appeal,  by  section  7  of  the  Act,  was  "to  the  Court  in 
which  the  said  action  was  begun,  and  may  be  heard  before 
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and  decided  by  a  Judge  of  either  of  the  Superior  Courts 
of  Common  Law,  in  or  out  of  Term." 

The  Court  of  Common  Pleas,  in  Manufacturers  and 
Merchants  Fire  Ins.  Co.  v.  Atwood,  28  C.  P.  21,  held,  that 
under  these  words  there  could  be  no  re-hearing  in  the 
Court  by  way  of  appeal  from  the  decision  of  the  Judge  by 
whom  the  appeal  is  in  the  first  instance  decided. 

It  is  desirable  that  the  practice  of  the  two  Superior 
Courts  of  Common  Law  shall  be  as  nearly  as  possible  uni- 
form. 

We  accept  the  decision  of  the  Court  of  Common  Pleas  as 
being  a  correct  construction  of  the  language  of  the  Statute,, 
and  this  without  expressing  any  opinion  of  our  own  on  the 
point.  We  were  asked,  in  argument,  to  disregard  the  statute 
and  the  interpretation  placed  upon  it,  because  the  statute 
has  been  repealed  and  re-enacted  by  sec.  192  of  the  present 
C.  L.  P.  Act,  and  the  Legislature,  in  sec.  3,  of  41  Yic.  ch.  6, 
Ont.,  has  declared  that  "  the  Legislature  is  not,  by  reason  of 
the  passing  of  this  Act,  or  of  the  Act  passed  in  the  fortieth 
year  of  Her  Majesty's  reign,  intituled  an  Act  respecting  the 
Revised  Statutes  of  Ontario,  to  be  deemed  to  have  adopted 
the  construction  which  may,  by  judicial  decision  or  other- 
wise, have  been  placed  upon  the  language  of  any  of  the 
statutes  included  amongst  the  Revised  Statutes." 

The  40  Yic.  cap.  6,  which  gives  legislative  effect  to  the 
Revised  Statutes  of  the  Province,  in  sec.  10  declares,  that 
"the  said  Revised  Statutes  shall  not  be  held  to  operate  as 
new  laws,  but  shall  be  construed  and  have  effect  as  a  con- 
solidation, and  as  declaratory  of  the  law  as  contained  in 
the  said  Acts  and  parts  of  Acts  so  repealed,  and  for  which 
the  said  Revised  Statutes  are  substituted."  But  this  declara- 
tion is  subject  to  what  is  enacted  in  sub- sec.  3  of  the  same 
section  :  "If  upon  any  point  the  provisions  of  the  said  Re- 
vised Statutes  are  not  in  effect  the  same  as  those  of  the 
repealed  Acts  and  parts  of  Acts  for  which  they  are  substituted, 
then,  as  respects  all  transactions,  matters,  and  things  sub- 
sequent to  the  time  when  the  said  Revised  Statutes  take 
effect,  the  provisions  contained  in  them  shall  prevail,  but  as 
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respects  all  transactions,  matters,  and  things  anterior  to  the 
said  time,  the  provisions  of  the  said  repealed  Acts  and 
parts  of  Acts  shall  prevail." 

It  is,  also,  by  sub-sec,  2  of  the  same  section  declared,  that 
the  various  provisions  in  the  Revised  Statutes  corre- 
sponding to  and  substituted  for  the  provisions  of  the  Acts 
and  parts  of  Acts  so  repealed,  shall,  where  they  are  the 
same  in  effect  as  those  of  the  Acts  and  parts  of  Acts  so 
repealed,  be  held  to  operate  retrospectively,  as  well  as 
prospectively,  and  to  have  been  passed  upon  the  days 
respectively  upon  which  the  Acts  and  parts  of  Acts  so 
repealed  came  into  effect." 

The  Legislature  has,  in  sec.  192  of  cap.  50,  of  the  Revised 
Statutes,  used  the  same  language  as  used  in  sec.  7  of  89 
Vic.  ch.  28,  Ont.,  and  we  see  nothing  in  the  enactment  to  in- 
dicate on  the  part  of  the  Legislature  any  intention  to  declare 
any  different  or  other  construction  of  the  Act  than  that 
previously  placed  by  the  Court  of  Common  Pleas  on  the 
repealed  statute. 

In  the  absence  of  some  such  intention  being  expressed 
by  the  Legislature,  we  cannot  do  otherwise  than  accept 
the  construction  placed  upon  the  words  of  the  statute 
by  a  competent  tribunal  of  co-ordinate  jurisdiction. 

The  business  of  the  Legislature  under  the  constitution 
is,  to  make  laws,  and  of  the  Courts  to  interpret  the  laws 
when  made. 

If  the  Legislature,  when  repealing  and  re-enacting  a  law 
upon  which  the  Courts  have  placed  a  judicial  construction, 
be  dissatisfied  with  such  construction,  the  least  the  Legis- 
lature  can  do  is  to  say  so,  or  to  manifest  its  dissatisfaction 
by  change  of  language. 

We  cannot,  in  the  absence  of  appropriate  language,  sur- 
mise that  the  Legislature  in  any  case  design  to  disregard 
the  decisions  of  the  Superior  Courts  of  the  country,  whose 
duty  and  business  it  is  to  expound  the  laws  of  the  country. 

The  interpretation  which  we  place  upon  the  re-enacted 
statute,  where  the  re-enactment  is  without  modification  of 
the  original  statute,  is  not  the  construction  of  the  Legis- 
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lature,  or  of  the  Courts  adopted  by  the  Legislature,  but 
what  we  take  to  be  the  true  meaning  of  the  language  used^ 
as  that  meaning  has  been  declared  by  one  of  the  con- 
stitutional tribunals  of  the  country 

Sir  W.  M.  James,  in  Ex  jparte  Campbell,  L.  K.  5  Ch.  703,. 
706,  said  :  "  Where  once  certain  words  in  an  Act  of  Par- 
liament have  received  a  judicial  construction  in  one  of  the 
Superior  Courts,  and  the  Legislature  has  repeated  them 
without  any  alteration  in  a  subsequent  statute,  I  conceive 
that  the  Legislature  must  be  taken  to  have  used  them  ac- 
cording to  the  meaning  which  a  Court  of  competent  juris- 
diction has  given  to  them." 

The  Legislature  of  Ontario,  in  the  Act  of  1878,  simply 
protest  that  in  such  a  case  they  are  not  to  be  deemed  as 
having  adopted  the  judicial  construction  of  the  language 
used  ;  but,  where  there  is  no  change  of  language,  where  the 
repealed  and  the  substituted  Act  are  in  effect  the  same, 
the  judicial  construction  ought  to  prevail. 

The  question  is,  as  to  the  meaning  of  the  words  used  in 
the  Act,  and  not  whether  the  Legislature  has  adopted  the 
judicial  construction  of  them ;  and  if  it  appear  that  a  Su- 
perior Court  of  competent  jurisdiction  has  given  to  the 
words  used,  although  used  in  a  prior  Act,  a  particular  in- 
terpretation, it  is  only  right  for  a  Court  of  co-ordinate 
jurisdiction  to  accept  that  interpretation,  and  leave  it  to 
the  Legislature,  if  it  see  fit,  in  the  exercise  of  its  wisdom, 
to  alter  the  law. 

Section  192  of  cap.  50  of  the  Revised  Statutes,  Ont.,  is 
not  only  in  effect  but  in  words  the  same  as  sec.  7,  of  39  Vic. 
eh.  28,  Ont.,  and  we  must  therefore  give  to  it  the  inter- 
pretation which  the  repealed  enactment  received. 

If  it  were  not  in  effect  the  same,  we  should  have  to  con- 
sider whether  the  parties  to  this  reference  would  be  bound 
by  it. 

The  objection  to  the  re-hearing  is,  in  our  opinion,  well 
taken. 
Armour,  J.,  concurred. 

Judgment  accordingly. 
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Denison  v.  Smith. 

[  Railway — Subscription  for  stock — Insolvency — Property  passing. 

The  defendant  was  named  as  one  of  the  provisional  directors  of  the 
Toronto,  Grey,  and  Bruce  R.  W.  Co.,  by  their  Act  of  Incorporation, 
and  was  afterwards  elected  and  acted  as  director  thereof,  having  sub- 
scribed for  stock  to  the  extent  of  $1,000,  on  v/hich  he  paid,  partly  in 
money  and  partly  by  certain  allowances  made  for  his  services  as  such 
director  and  otherwise,  the  sum  of  $400.  Subsequently  to  this, 
defendant  made  an  assignment  under  the  Insolvent  Act  of  1869. 
Before  doing  so,  however,  he  had  procured  the  execution  by  the 
required  majority  of  his  creditors  of  a  deed  of  composition  and 
discharge,  apparently  under  sec.  94  of  the  Act.  The  plaintiff,  as  a 
creditor  of  the  same  company,  sued  out  a  writ  of  sci.  fa.  against  the 
defendant  to  compel  payment  to  him  of  the  balance  due  upon  the  said 
stock.  The  defendant  pleaded  that  he  was  not  a  shareholder  in  the 
said  company,  his  contention  bemg  that  the  property  in  the  said  stock 
had  passed  to  the  assignee.  It  did  not  appear  whether  or  not  the 
assignee  had  accepted  or  rejected  this  stock,  or  had  done  any  act 
beyond  accepting  the  assignment  made  to  him.  The  defendant  had 
obtained  his  discharge  in  the  usual  way,  the  unpaid  balance  upon  the 
stock,  however,  not  having  been  scheduled  as  a  liabiltty  of  defendant, 
and  no  claim  having  been  proved  in  respect  of  it  : 

Held^  that  the  plaintiff  was  entitled  to  recover,  and  that  the  property  in 
the  said  stock  had  not  passed  to  the  official  assignee. 

Sci.  fa.  on  a  judgment  against  the  Toronto,  Grey, and  Bruce 
Railway  Company,  for  the  sum  of  $3,154.88  damages,  and 
$18,51  costs,  alleging  that  the  defendant  was  the  holder 
of  ten  shares  of  the  capital  stock  of  the  Toronto,  Grey,  and 
Bruce  Railway  Company,  and  that  $600  remained  unpaid 
in  respect  thereof,  and  requiring  him  to  shew  cause  why 
the  plaintiff  should  not  have  execution  against  him  for  the 
amount  in  question. 

The  defendant  appeared,  and  pleaded  that  he  was  not,  at 
the  time  of  the  recovery  of  the  said  judgment,  nor  was  he 
at  the  commencement  of  this  suit,  the  holder  of  the  said 
shares  as  alleged. 

Issue. 

The  cause  was  tried  before  Hagarty,  C.  J.,  at  the  last 
Fall  Assizes  for  the  city  of  Toronto. 

It  appeared  in  evidence  that  the  defendant  subscribed  the 
stock  book  of  the  company  for  ten  shares,  of  one  hundred 
dollars  each,  and  paid  ten  per  centum  thereon  :  that  he 
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acted  as  a  Provisional  Director :  that  he  was  afterwards 
elected  a  director,  and  acted  as  such  :  that  the  sum  of  $300, 
which  the  defendant  was  said  to  have  "  earned  as  director's 
fees  for  attending  meetings  of  the  board,  was  carried  to 
the  credit  of  calls  made  upon  his  shares,  although  he  was 
not  very  willing  that  this  should  be  done :"  that  calls  were 
made,  payable  as  follows  : 


10  per  cent  ..February  16,  1870. 

10  "   May  16,  1870. 

10  "   .July  16,  1870. 

10  "   September  28,  1870. 

10  "  January  20,  1872. 

10  "  ..  March  26,  1872. 

10  "   November  16,  1872. 

10  "   January  16,  1873. 

10  "   March  24,  1873. 


It  further  appeared  that  the  defendant  on  the  23rd  of 
September,  1870,  made  a  voluntary  assignment  under  the 
provisions  of  the  Insolvent  Act  of  1869,  in  the  form  C,  to 
that  Act  appended,  to  William  Thomas  Mason,  an  official 
assignee,  as  interim  assignee,  which  assignment,  executed 
by  him  and  by  William  Thomas  Mason,  was  put  in  and 
admitted. 

A  deed  of  composition  and  discharge,  dated  the  4th  day 
of  July,  1870,  was  put  in  and  admitted,  and  it  was  also 
proved  that  this  deed  was  confirmed  by  the  Judge  in  No- 
vember, 1870,  and  that  the  composition  therein  provided 
for  had  been  fully  paid.  No  transfer  of  the  defendant's 
shares  to  the  assignee  was  ever  made  in  the  books  of  the 
company,  the  amount  unpaid  thereon  was  not  set  down  in 
the  list  of  the  defendant's  liabilities  in  insolvency,  nor  were 
the  company  parties  to  the  deed  of  composition  and  dis- 
charge, nor  did  they  receive  any  composition,  nor,  at  the 
date  of  the  assignment,  were  any  calls  in  arrear,  the  previous 
calls  having  been  paid,  if  they  could  be  so  paid,  by  the 
defendant's  "earnings  "  as  a  director. 

Upon  these  facts  the  learned  Chief  Justice  held  that  the 
defendant  was  still  a  shareholder  of  the  Company,  and 
entered  a  verdict  for  the  plaintiff  for  $600,  the  amount 
unpaid  on  the  said  shares. 
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In  Michaelmas  Term  last  A.  H.  Meyers  obtained  a  rule 
nisi  to  set  aside  the  verdict  and  enter  it  for  the  defen- 
dant; or  for  a  new  trial  on  the  law  and  evidence,  and 
on  the  ground  that  the  defendant's  plea  was  proved,  and 
the  evidence  clearly  shewed  that  defendant  was  carrying 
on  business  in  Toronto  and  in  1870  made  an  assignment 
under  the  Act  of  1869,  vesting  all  his  estate  real  and  per- 
sonal in  the  assignee,  who  accepted  the  same,  and  the  said 
estate  was  never  reconveyed  to  defendant. 

13th  February,  1878,  Kennedy  shewed  cause.  The  calls 
on  the  stock  not  being  made,  there  was  no  debt  due  under 
the  56th  section  of  the  Insolvent  Act,  1869,  and  therefore 
the  deed  of  composition  and  discharge  as  to  this  debt  was 
ineffectual :  See  sec.  98,  also  South  Staffordshire  R.  W.  Co. 
V.  Bnrnside,  5  Ex.  129.  Owing  to  the  want  of  com- 
pliance with  sees.  71  and  74  of  ch.  66  of  Consolidated 
Statute  of  Canada,  giving  instructions  as  to  transmission 
of  shares  by  death  or  bankruptcy,  the  assignment  is  not 
complete  :  Turner  v.  Richardson,  7  East  385  ;  Re  London 
Provincial  Telegraph  Co.,  L.  E.  9  Eq.  p.  653  ;  Tojypin 
v.  Field,  4  Q.  B.  386  ;  Hasties  Case,  L.  R.  4  Ch.  App. 
274 ;  Martin's  Patent  Anchor  Co.  v.  Morton,  L.  R.  3 
Q.  B.  398.  Owing  to  the  debt  not  being  scheduled  there 
was  no  release  from  the  liability :  King  v.  Smith,  19  U.  C. 
C.  P.  319  ;  Standard  Bank  of  Canada  v.  Johnstone,  42  U. 
C.  R.  16;  General  Discount  Co.  v.  Stohes,  17  C.  B.  N.  S. 
765.  As  to  what  passes  under  an  assignment  under  the 
Insolvent  Act,  see  sec.  10,  32  &  33  Vic.  ch.  16  ;  Shelford's 
Law  of  Bankruptcy,  p.  350.  Owing  to  the  direction  in  the 
deed  of  composition  and  discharge,  which  was  executed 
prior  to  the  deed  of  assignment,  that  on  the  execution  by 
the  creditors  representing  the  necessary  proportion  and 
amount,  the  assignee  was  to  reconvey  the  estate  to  the 
insolvent,  the  stock  never  vested  in  the  assignee,  or,  if  it 
momentarily  did,  it  immediately  under  that  direction 
revested  in  the  defendant.  Nothing  further  was  necessary 
to  give  the  defendant  complete  control  of  the  stock,  and  it 
stood  in  his  name  on  the  books  of  the  company. 
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Ferguson,  Q.  C,  contra.  It  is  admitted  that  the  defen- 
dant was  at  one  time  a  shareholder,  but  by  the  assignment 
in  insolvency  the  property  in  the  shares  passed  to  the 
'assignee  by  force  of  the  provisions  of  the  Insolvent  Act  of 
1869,  and  this,  although  it  was  not  shewn  that  the  assignee 
had  done  any  act  to  indicate  an  election  by  him  to  accept 
the  shares  beyond  his  execution  of  the  assignment  and 
acceptance  of  the  estate  as  an  assignee  in  Insolvency. 
Though  the  tendency  of  the  older  authorities  under  the 
English  Bankruptcy  Acts  is  to  show  that  a  damnosa 
hcereditas  does  not  pass  unless  the  assignee  elected  to 
accept  it,  these  authorities  are  not  properly  applicable.  He 
cited  McGee  v.  RanJdn,  29  XJ.  C.  R.  257  ;  White  v.  Elliott, 
30  U.  C.  R.  253  ;  Smith  v.  Commercial  Union  Ins.  Co.,  33 
U.  C.  R.  529  ;  Cartwright  v.  Glover,  2  Giff.  620  ;  Crofts  v. 
Feck,  1  Ring.  354 ;  MacUey  v.  Fattenden,  1  B.  &  S.  178 ; 
Consol.  Stat.  C,  pages  773  and  774  ;  Consol.  Stat.  C,  page 
819,  ch.  70;  Insolvent  Act  of  1869,  sees.  10  and  29;  and 
distinguished  Mai^tin's  Fatent  Anchor  Co.  v.  Morton,  Jj.  R. 
3  Q.  B.  398. 

7th  September,  1878.  Armour,  J. — The  Toronto,  Grey, 
and  Bruce  Railway  Company  was  incorporated  by  the  Act 
of  the  Ontario  Legislature,  passed  in  the  31st  year  of  Her 
Majesty's  reign,  chaptered  40. 

By  section  one  of  that  Act,  the  defendant  is  declared  to» 
be  a  corporator  of  the  company. 

By  section  six  he  is  declared  to  be  a  provisional  director 
of  the  company,  and  by  section  eighteen  it  is  provided  that 
"  no  person  shall  be  qualified  to  be  elected  a  director  by  the 
shareholders  unless  he  be  a  shareholder  holding  at  least 
ten  shares  of  stock  in  the  company,  and  unless  he  has  paid 
up  all  calls  thereon." 

The  facts  that  the  defendant  was  a  corporator,  a  pro- 
visional director,  and  acted  as  such,  that  he  subscribed 
the  stock  book  for  ten  shares  of  the  capital  stock:  that 
he  paid  ten  per  centum  thereon:  that  he  was  elected  a 
director  and  acted  as  such:  that  he  allowed,  although 
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unwillingly,  his  '^earnings"  as  a  director  to  go  in  pay- 
ment of  calls  upon  these  shares,  seem  to  me  sufficient  to 
enable  me  to  hold  that  the  defendant  became  a  shareholder 
in  the  company :  Portal  v.  Fmmens,  L.  E.  I  C.  P.  D. 
201  &  664;  Lake  Superior  Navigation  Co.  v.  Morrison, 
22  C.  P.  217. 

The  next  question  to  be  considered  is,  Avhat  was  the 
effect  of  the  proceedings  taken  by  the  defendant  in  insol- 
vency upon  his  ownership  of  these  shares  ? 

From  the  fact  that  the  deed  of  composition  and  dis- 
charge is  dated  July  4th,  1870,  and  the  assignment  not 
until  the  23rd  of  September  thereafter,  it  is  reasonable  to 
infer,  although  unnecessary,  in  the  view  I  take  of  the  case, 
to  do  so,  that  the  defendant  was  taking  advantage  of  sec- 
tion 94  of  the  Insolvent  Act  of  1869,  which  provides  that 
a  deed  of  composition  and  discharge  "  may  be  invoked  and 
acted  upon  under  this  Act,  although  made  either  before, 
pending,  or  after  proceedings  upon  an  assignment";  and 
that  the  assignment  was  made  by  the  defendant,  not  with 
any  intention  of  passing  any  property  thereunder,  but  for 
the  sole  purpose  of  enabling  his  deed  of  composition  and 
discharge  to  be  confirmed  under  the  said  Act. 

Section  7  of  the  Insolvent  Act  of  1869,  provides  that 
the  deed  or  instrument  of  assignment  may  be  in  the  form 
C  to  that  Act  appended,  and  section  10  provides  that 
"the  assignment  shall  be  held  to  convey  and  vest  in 
the  interim  assignee  in  the  first  instance  the  books  of 
account  of  the  insolvent,  all  vouchers,  accounts,  letters,  and 
other  papers  and  documents  relating  to  his  business,  all 
moneys  and  negotiable  papers,  stocks,  bonds,  and  other 
securities,  as  well  as  all  the  real  estate  of  the  insolvent^ 
and  all  his  interest  therein,  whether  in  fee  or  otherwise, 
and  also  all  his  personal  estate,  and  movable  and  im- 
movable property,  debts,  assets,  and  effects,  which  he  has 
or  may  become  entitled  to  at  any  time  before  his  discharge 
is  effected  under  this  Act,  excepting  only  such  as  are  ex- 
empt from  seizure  and  sale  under  execution  by  virtue  of 
the  several  statutes  in  such  case  made  and  provided ;  and  if 
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an  assignee  be  subsequently  appointed,  or  if  by  the  failure 
of  election  the  interim  assignee  becomes  assignee,  such  as- 
signee shall  have  the  same  rights  in  and  to  the  whole  of  such 
estate  and  effects  as  were  previously  held  under  this  Act 
by  the  interim  assignee and  in  case  of  a  compulsory 
liquidation,  by  section  29,  upon  the  appointment  of  the 
assignee,  the  guardian  shall  immediately  deliver  the 
estate  and  effects  in  his  custody  to  such  assignee,  and 
by  the  effect  of  his  appointment  the  whole  of  the 
estate  and  effects  of  the  insolvent,  whether  real  or 
personal,  movable  or  immovable,  as  existing  at  the  date 
of  the  issue  of  the  writ,  and  which  may  accrue  to  him  by 
any  title  whatsoever  up  to  the  time  of  his  discharge  under 
this  Act,  and  whether  seized  or  not  seized  under  the  writ 
of  attachment,  shall  vest  in  the  said  assignee  in  the  same 
manner,  to  the  same  extent,  and  with  the  same  exceptions 
as  if  he  had  been  duly  appointed  assignee  to  such  insolvent 
under  a  voluntary  assignment  of  his  estate  and  effects, 
executed  by  the  insolvent  to  an  interim  assignee,  and  such 
estate  and  effects  had  beeen  duly  transferred  to  him  as 
hereinbefore  provided." 

In  Bourdillon  v.  Dalton,  1  Esp.  233,  the  question  was, 
whether  the  bankrupt,  having  been  in  possession  under  a 
lease  rendering  rent,  and  which  had  been  assigned  under 
his  commission  to  the  defendants  as  his  assignees,  they  as 
such  were  liable  for  the  rent  accrued  since  the  bankruptcy. 
Lord  Kenyon  said :  "  The  assignees  certainly  take  this 
lease  under  the  assignment,  but  if  it  be  what  the  civil 
law  calls  damnosa  hoereditas,  an  interest  producing  noth- 
ing to  the  bankrupt  estate,  they  may  abandon  it.  An 
assignee  can  only  be  charged  by  virtue  of  possession. 
There  is  no  proof  that  the  defendants  ever  took  possession 
of  the  premises  disposed  of  in  this  lease,  and  as  they  are 
not  compelled  to  take  it  in  their  character  of  assignees,  the 
action  cannot  be  maintained  against  them." 

In  Turner  v.  Richardson,  7  East  335,  where  the  ques- 
tion was,  whether  the  assignees  of  a  bankrupt  had  accepted 
a  term  of  years  held  by  the  bankrupt  so  as  to  make  them 
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liable  as  assignees  on  the  covenant  contained  in  the  lease^ 
Lord  Ellenborough  said  :  "  Now,  it  has  been  decided  that 
assignees  of  a  bankrupt  are  not  bound  to  take  what 
Lord  Kenyon  called  a  damnosa  hoereditas,  property  of 
the  bankrupt,  which  so  far  from  being  valuable,  would 
be  a  charge  to  the  creditors."  He  also  said,  in  the  course 
of  the  argument  :  "  All  that  does  not  vest  in  the  assignees, 
must  remain  in  the  bankrupt." 

Wheeler  v.  Bramah,  8  Camp.  840,  is  to  the  same  effect. 

These  cases  were  followed  and  approved  by  the  Court  of 
Queen's  Bench,  in  the  considered  judgment  in  Gopeland  v. 
Stephens,  1  B.  &  Aid.  598,  in  which  it  was  held  that  the 
general  assignment  of  a  bankrupt's  personal  estate  under 
his  commission  did  not  vest  a  term  of  years  in  the  assignees, 
unless  they  did  some  act  to  manifest  their  assent  to  the 
assignment  as  it  regards  the  term  and  their  acceptance  of 
the  estate.  Lord  Ellenborough  there  says :  "  An  assign- 
ment by  commissioners  of  a  bankrupt  is  the  execution  of 
a  statutable  power  given  to  them  for  a  particular  purpose, 
viz.,  the  payment  of  the  bankrupt's  debts.  Nothing 
passes  from  them,  for  nothing  was  previously  vested  in 
them.  Whatever  passes,  passes  by  force  of  the  statute, 
and  for  the  purpose  of  effecting  the  object  of  the  statute  ; 
and  therefore  the  assignees  of  a  bankrupt  are  not  bound  to 
accept  a  term  of  years  that  belonged  to  the  bankrupt,  sub- 
ject to  the  rent  and  covenants,  for  the  object  of  the  statute 
and  of  the  assignment  being  the  payment  of  th«  bank- 
rupt's debts,  and  the  assignees,  under  the  commission, 
being  trustees  for  that  purpose,  the  acceptance  of  a  term 
which,  instead  of  furnishing  the  means  of  such  payment^ 
would  diminish  the  fund  arising  from  other  sources,  cannot 
be  within  the  scope  of  their  trust  or  duty."  And  he  puts 
these  questions  :  "  first,  does  it  pass  the  estate  immediately 
to  the  assignees,  defeasible  upon  their  actual  refusal  to 
accept  a  renunciation  of  it ;  or  secondly,  does  it  pass  the 
estate  immediately  to  the  assignees,  defeasible  upon  their 
neglect  or  forbearance  to  do  some  act  manifesting  their 
acceptance  of  it ;  or  thirdly,  is  its  effect  suspended  until 
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acceptance  ; "  and  he  concludes  that  its  effect  is  suspended 
until  acceptance,  and  decides  that  if  the  operation  of  the 
deed  of  assignment  be  suspended,  the  estate  must  neces- 
sarily remain  in  the  bankrupt  during  the  suspension,  for  it 
cannot  be  in  abeyance,  and  must  exist  in  some  person. 

The  principles  laid  down  in  that  case,  although  the  ques- 
tion was,  as  to  a  term  of  years,  apply  equally  to  any  other 
property  of  the  bankrupt  which  would  entail  a  burden  on 
the  bankrupt's  estate,  and  have  been  followed  by  the  cases 
of  Goodiuin  v.  JS^ohle,  8  E.  &  B.  587  ;  MacJdey  v.  Patten- 
den,  1  B.  &  S.  178 ;  Bishop  v.  Trustees  of  Bedford  Charity, 
1  EL  &  EL  697  ;  and  were  applied  to  railway  shares  by  the 
Court  of  Exchequer,  in  The  South  Staffordshire  R.  W.  Go. 
V.  Burnside,  5  Ex.  129. 

Vice  Chancellor  Gifibrd,  however,  held  in  Cartwright  v. 
Glover,  2  Giff.  620,  that  under  the  145th  sec.  of  12  &  13 
Vic.  ch.  106,  a  leasehold  estate  vested  in  the  assignees  until 
they  elected  not  to  take  it.  See,  also.  Metropolitan  Bank 
V.  afford,  L.  B.  10  Eq.  398. 

It  was  held  in  Doe  Palmer  v.  Andrews,  4  Bing.  348, 
Best,  C.  J.,  diss.,  that  under  the  Insolvent  Act,  1  Geo.  IV. 
ch.  119,  a  term  of  years  vested  in  the  provisional  assignee; 
and  the  Court  distinguished  the  effect  of  that  Act  from 
the  bankrupt  laws,  because  in  the  former  the  insolvent 
assigned  his  estate  voluntarily  by  his  own  deed,  and  in 
the  latter,  the  commissioners  did  it  for  him. 

It  is  difficult  for  me  to  see  what  difference  this  could 
make  as  to  the  vesting  effect  of  the  assignment  upon  the 
assignee ;  and  if  this  distinction  were  carried  into  the 
Insolvent  Act  of  1869,  the  vesting  effect  upon  the  assignee 
under  sec.  7,  would  be  different  from  that  under  sec.  29. 
See,  also,  Lindsay  v.  Limhert,  12  Moore  209  ;  Topham  v. 
Dent,  6  Bing.  515  ;  1  &  2  Vic.  ch.  110  ;  Bishop  v.  Trustees 
of  Bedford  Charity,  1  El.  &  El.  697;  Levi  v.  Ayers,  L.  R. 
3  App.  Ca.  842. 

In  Magee  v.  Rankin,  29  U.  C.  R.  257,  this  Court  fol- 
lowed the  decision  in  Doe  Palmer  Y.Andrews,  and  held  that 
under  the  Insolvent  Act  of  1864,  a  term  of  years  vested  in 
the  assignee  by  a  voluntary  assignment  under  that  Act. 
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Assuming,  however,  that  under  the  Insolvent  Act  of  1 869, 
property  that  will  be  a  burden  to  the  insolvent's  estate 
passes  to  the  assignee  under  a  voluntary  assignment  with- 
out any  election  by  the  assignee  to  accept  it,  what  effect 
had  the  defendant's  assignment  upon  these  shares?  All  that 
it  could  pass  to  the  assignee  was  the  beneficial  interest  in 
them,  and  the  right  to  the  assignee  to  have  his  name  sub- 
stituted for  the  name  of  the  defendant  in  the  books  of  the 
company  as  the  holder  of  them,  and  upon  the  completion 
and  fulfilment  of  the  deed  of  composition  and  discharge,  this 
beneficial  interest  passed  back  to  the  defendant,  the  defen- 
dant never  ceasing  to  be  the  leo^al  holder  of  these  shares. 
Section  2  of  the  Act  incorporating  the  Toronto,  Grey,  and 
Bruce  Railway  Company  incorporates  in  that  Act  the  sec- 
tions of  the  Railway  Act,  ConsoL  Stats.  Can.,  cap.  66,  with 
respect  to  shares  and  their  transfer,  and  it  seems  to  be 
clear  that  it  is  by  that  mode  alone  pointed  out  in  these 
sections  that  shares  in  the  company  can  be  transferred.  It 
also  seems  to  be  well  settled  that  the  person  who  appears  on 
the  books  of  the  company  as  the  holder  of  shares  is  liable 
for  calls  thereon,  and  to  an  action  by  a  creditor  for  what 
is  unpaid  thereon,  so  long  as*  his  name  so  appears ;  and  if 
his  shares  have  been  transmitted  by  sale,  or  by  his  insol- 
vency, the  only  mode  by  which  he  can  be  freed  from  such 
liability  is  by  having  the  name  of  his  vendee  or  assignee 
substituted  for  his  name  on  the  books  of  the  company  as 
the  holder  of  the  shares  so  transmitted  :  Midland  Raihvay 
Company  v.  Gordon,  16  M.  &;  W.  804  ;  McEuen  v.  West 
London  Wharves  and  Warehouses  Company,  L.  R.  6  Chy. 
App.  655  ;  In  re  London  and  Provincial  Telegraph  Com- 
pany, L.  R.  9  Eq.  653 ;  Hastie's  Case,  L.  R.  4  Chy.  App. 
274;  Blackburn  v.  Laivson,  2  App.  R.  215;  Brock  v. 
Ruttan,  1  C.  P.  218. 

I  think  the  rule  should  be  discharged. 

Wilson,  J.,  concurred. 

Harrison,  C.  J.,  was  absent  through  indisposition,  and 
took  no  part  in  the  judgment. 

Eule  discharged. 
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Cameron  v.  Gilchrist. 

Doiver — Action  against  three  defendants — Claim  of  damages  against  one — 
guicHVMDj  Averment  of  seisin — Pleading. 

In  a  declaration  in  dower  against  three  defendants,  and  suggesting  that 
while  one  defendant  had  not,  another  had  appeared,  and  acknowledged 
the  tenancy  of  the  freehold,  and  consented  to  the  demandant  having 
judgment,  and  going  on  to  declare  against  the  third  defendant,  claim- 
ing damages  for  detention  of  dower,  the  third  defendant  demurred,  on 
the  ground  that  as  the  action  was  against  three  defendants,  the  plaintiff 
could  not  recover  damages  for  detention  of  dower  against  him  alone. 

Held,  affirming  the  judgment  of  Gwykne,  J.,  that  the  declaration  was 
good,  and  that  the  objection  was  not  the  subject  of  demurrer,  but,  if  a 
good  objection,  only  a  ground  for  moving  to  set  aside  the  declaration 
for  irregularity. 

Held,  also,  that  it  was  not  necessary  to  allege  that  the  demandant's^ 
husband  had  died  seised. 

Dower. 

Declaration.  Clementina  Cameron,  widow,  who  was 
the  wife  of  Alexander  Cameron,  deceased,  by  Hector  Cam- 
eron, her  attorney,  demands  against  Janet  Gilchrist,  Neil 
Gilchrist,  and  the  Ontario  Loan  and  Savings  Company, 
who  have  been  summoned  by  virtue  of  a  writ  of  summons 
under  the  Dower  Procedure  Act  of  Ontario,  the  third  part 
of  lot  number  seven,  in  concession  "A"  of  the  township  of 
Mara,  in  the  county  of  Ontario,  as  her  dower.  And  the  de- 
mandant suggests  and  gives  the  Court  to  understand  and  be 
informed  that  the  said  Janet  Gilchrist  has  not  appeared  to 
the  said  writ  though  duly  notified  so  to  do,  as  by  the  en- 
dorsement thereon  appears.  And  the  demandant  further 
suggests  and  gives  the  Court  to  understand  and  be  informed 
that  the  Ontario  Loan  and  Savings  Company  have  appeared 
to  the  said  writ,  and  have  acknowledged  that  they  are 
tenants  of  the  freehold  of  the  said  lands,  and  have  con- 
sented that  the  demandant  may  have  judgment  for  her 
dower  therein,  and  may  take  the  proceedings  authorized 
by  the  Dower  Procedure  Act  of  Ontario,  aforesaid,  to  have 
the  same  assigned  to  her.  And  the  demandant,  by  her  at- 
torney aforesaid,  declares  against  the  said  Neil  Gilchrist, 
who  has  appeared  to  the  said  writ,  for  the  dower  of  the 
said  Clementina  Cameron,  of  the  endowment  of  Alexander 
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Cameron,  deceased,  heretofore  her  husband,  whereof  she  has 
nothing,  and  also  for  damages  for  the  detention  from  her 
of  her  dower  in  the  said  lands  from  the  twenty-first  day 
of  March,  A.D.  1877;  and  the  said  demandant  claims  one 
thousand  dollars. 

Demurrer,  as  to  so  much  of  the  said  declaration  as 
charged  the  defendant  with  damages  for  detention  of  dower, 
on  the  ground  that,  as  the  action  was  brought  against  the  de- 
fendant Neil  Gilchrist  and  two  other  defendants,  the  plain- 
tiff therefore  could  not  recover  damages  for  detention  of 
dower  from  the  defendant  Neil  Gilchrist  alone.  2.  That 
the  declaration  did  not  aver  that  the  plaintiff's  husband 
died  seized  of  the  said  lands. 

The  case  was  argued  before  Gwynne,  J.,  who  gave  judg- 
ment overruling  the  demurrer,  whereupon  the  defendant 
appealed  to  the  full  Court. 

On  the  27th  May,  1878,  Bethune,  Q.  C,  appeared  for  the 
appellant,  citing  Linfoot  v.  Buncombe,  21  C.  P.  484 ;  Park 
on  Dower,  130, 138 ;  Draper  on  Dower,  60 ;  Jones  v.  Jones,. 
2  C.  &  J.  601. 

H.  Cameron,  Q.  C,  contra,  referred  to  Eev.  Stats.  O.,  ch. 
55,  sec.  19. 

7th  September,  1878.  Armour,  J. — I  think  the  decla- 
ration good  in  substance,  and  that  the  judgment  of  Gwynne, 
J.,  must  be  affirmed. 

The  first  objection  taken  to  it  is  not,  in  my  opinion,  the 
subject  of  a  demurrer,  but  if  a  good  objection  at  all  only  a 
ground  for  moving  to  set  the  declaration,  which  is  good 
in  itself,  aside  for  irregularity. 

A  summons  to  set  aside  this  declaration  on  this  gTound 
was  in  fact  taken  out,  and  argued  before  my  brother 
Wilson  in  Chambers,  7  Pr.  Rs.  184,  who,  feeling  bound, 
sitting  in  Chambers,  by  the  decision  in  Linfoot  v.  Bun- 
combe, 21  C.  P.  484,  the  effect  of  which  decision  is  to 
prevent  the  plaintiff's  declaring  against  the  defendants,  the 
65 — VOL.  XLIII  u.c.R. 
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Ontario  Loan  and  Savings  Company,  discharged  the 
summons. 

Had  the  defendant  desired  the  opinion  of  this  Court  as 
to  the  alleged  irregularity,  he  might  have  obtained  it  by 
appealing  against  my  brother  Wilson's  order. 

But  I  do  not  think,  looking  at  the  fact  that  by  section  7 
of  the  Dower  Procedure  Act,  Rev.  Stats.  Ont.,  cap.  55,  the 
writ  of  summons  must  be  addressed  "to  the  person  in  actual 
possession  of  the  land  out  of  which  dower  is  claimed,  and 
to  every  other  person  who  is  tenant  of  the  freehold  of  the 
the  same  land,"  and  that  by  section  26  of  the  same  Act  "the 
several  enactments  in  the  Common  Law  Procedure  Act 
relative  to  pleas,  demurrers,  replications,  and  subsequent 
pleadings,  and  the  periods  appointed  within  which  the 
same  must  be  pleaded,  and  in  which  notice  of  trial  must  be 
given  and  countermanded,  and  as  to  amending  pleadings, 
and  as  to  practice  not  herein  provided  for,  and  making  all 
or  any  other  amendments,  and  as  to  the  authority  of  the 
Court  or  of  a  Judge  in  such  matters,  and  also  the  rules  of 
Court  from  time  to  time  in  force  relative  to  pleadings  and 
practice,  shall,  so  far  as  they  can  be  made  applicable  and 
are  not  at  variance  with  this  Act,  be  in  force,  and  apply 
to  and  regulate  the  course  and  practice  of  pleading  and 
procedure  in  actions  of  dower,"  that  this  declaration  is 
irregular  or  bad  for  being  against  Neil  Gilchrist  alone,  or 
for  claiming  damages  against  him  alone. 

By  section  19  of  the  said  Act  he  has  by  appearing  to 
the  action,  and  not  denying  that  he  was  tenant  of  the 
freehold,  admitted  that  he  was  such  tenant,  and  cannot 
afterwards  be  allowed  to  deny  the  same ;  and  the  appear- 
ance and  acknowledgment  by  the  defendants.  The  Ontario 
Loan  and  Savings  Company,  that  they  were  tenants  of 
the  freehold,  cannot  be  invoked  by  him  to  relieve  him 
from  such  his  admission,  and  from  the  consequences 
thereof.  See  Teal  v.  Jones,  2  Pr.  Reps.  63.  Nor  is  the 
second  ground  of  objection  to  the  declaration  a  valid  one. 
Prior  to  the  Dower  Procedure  Act,  it  never  was  necessary 
to  the  recovery  of  damages  that  the  facts  and  circumstances 
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entitling  the  demandant  to  damages  for  the  detention  of 
her  dower  should  be  alleged  in  the  declaration,  and  there 
is  nothing  in  that  Act  to  make  it  necessary  now. 

The  25th  section  of  the  Act  prescribes  a  form  of  declara- 
tion, and  the  declaration  in  this  case  substantially  follows 
that  form. 

Judgment  will  therefore  be  for  the  demandant. 
Harrison,  C.  J.,  concurred. 

Judgment  accordingly, 


Regina  v.  Lake. 

Conviction  under  Vic.  cJi.  32,  0.,  for  selling  liquor  ivlthout  a  license,' 
where  Temperance  Act  in  force — Constitutionality  of  40  Vic.  cli.  18,  sec. 
30,  0. 

The  proper  construction  of  40  Vic.  cli.  13,  is  either  that  a  wholesale 
license  must  be  taken  out  in  niunicipalities  where  the  Temperance  Act 
of  1864  is  in  force,  for  the  quantities  to  be  sold  therein  under  that  Act, 
and  making  a  sale  thereof  without  license  a  contravention  of  the  24th 
and  25th  sees,  of  37  Vic.  ch.  32,  0.,  as  a  selling  by  wholesale  without 
license  5  or  as  providing  in  addition  that  a  sale  in  such  municipalities  of 
the  quantities  prohibited  by  the  Temperance  Act  should  be  a  contraven- 
tion of  the  said  24th  and  25th  sections,  as  a  selling  by  retail  without 
license. 

Where,  therefore,  the  defendant  was  convicted  for  selling  liquor  by  retail 
without  a  license  in  a  municipality  where  the  Temperance  Act  was  in 
force.  Held,  reversing  the  formal  judgment  of  Wilson,  J.,  that  the 
conviction  was  invalid,  and  must  be  quashed,  for  if  the  former  were  the 
intention  of  the  Legislature,  then  the  conviction  was  bad,  as  it  was  for 
selling  by  retail  under  a  provision  of  the  License  Act  not  in  force  where 
the  conviction  was  made  ;  and  if  the  latter,  the  Legislature  were  exceed- 
ing their  powers  in  directly  legislating  on  criminal  law,  and  enacting 
criminal  procedure  for  the  punishment  of  offences  against  the  Temper- 
ance Act. 

This  was  a  motion  by  way  of  appeal  from  the  judgment 
of  Wilson,  J.,  in  Chambers,  discharging  an  application  for 
a  writ  of  habeas  corpus  to  discharge  the  defendant  from 
the  custody  of  the  sheriff  of  the  county  of  Prince  Edward, 
committed  under  a  conviction  and  warrant  for  selling  intoxi- 
cating liquor  contrary  to  section  24  of  the  Act  entitled,  "  An 
Act  to  amend  and  consolidate  the  law  for  the  sale  of  fer- 
mented and  spirituous  liquors." 
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The  conviction  was,  that  the  defendant  "on  the  31st  July, 
1877,  at  the  town  of  Picton,  in  the  premises  occupied  by 
him,  did  sell  intoxicating  liquor,  to  wit,  one  glass  of  strong 
beer,  being  malt  liquor,  without  the  license  therefor  by  law 
required,  and  being  a  violation  of  the  24th  section  of  the 
Act  entitled,  '  An  Act  to  amend  and  consolidate  the  law  for 
the  sale  of  fermented  and  spirituous  liquor.'  (See  37  Vic. 
ch.  82,  0.)"  &c. 

The  judgment  of  the  learned  Judge  is  reported  in  7 
P.  E.  215,  where  the  facts  are  fully  stated. 

February  8,  1878.  No  cause  having  been  shewn, 
Ferg%b8on,  Q.  C,  and  Burdett,  supported  the  rule.  The 
argument  was  the  same  as  before  the  learned  Judge  in 
Chambers.  The  following  additional  authorities  were 
referred  to  :  Regina  v.  Roddy,  41  U.  C.  K.  291;  Copley 
V.  Burton,  L.  R.  5  C.  P.  489 ;  Clarke's  Criminal  Law,  450, 
451 ;  Bancroft  v.  Mitchell,  L.  E.  2  Q.  B.  549 ;  Michell  v. 
Broivn,  1  E.  &  E.  267 ;  Regina  v.  Hoggard,  30  U.  C.  E. 
152;  Re  Lucas  and,  McGlashan,  29  U.  C.  E.  81 ;  Bross  v. 
Huher,  18  U.  C.  E.  282 ;  Regina  v.  French,  34  TJ.  C.  E.  403. 

March  18,  1878.  Armour,  J. — All  the  facts  and  circum- 
stances in  any  way  affecting  this  conviction,  and  all  the 
questions  raised  as  to  its  validity,  have  been  so  fully  set 
forth  and  discussed  in  the  judgment  appealed  from  that 
I  shall  content  myself  by  stating  as  shortly  as  possible  the 
conclusion  at  which  I  have  arrived  regarding  it. 

The  principal  question  as  to  its  validity  seems  to  me  to 
turn  upon  the  construction  to  be  placed  upon  40  Yic.  ch. 
18,  sec.  30,  and  upon  the  power  of  the  Local  Legislature 
to  enact  it. 

It  is  quite  clear  that  the  Legislature  intended  either  to 
confine  that  section  to  requiring  a  wholesale  license  to  be 
taken  out  for  the  sale  of  liquor  in  the  quantities  allowed, 
to  be  sold  under  the  provisions  of  the  Temperance  Act  of 
1864  in  municipalities  where  that  Act  is  in  force,  and  to 
providing  that  a  sale  in  such  municipalities  of  such  quan- 
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tities  without  such  license  should  be  a  contravention  of 
37  Vic.  ch.  32,  sees.  24  and  25,  as  a  selling  by  wholesale 
without  license ;  or  they  intended,  not  only  to  do  that,  but 
also  to  provide  that  a  sale  in  such  municipalities  of  quan- 
ties  prohibited  by  law  to  be  sold  therein  by  the  Temper- 
ance Act  of  1864,  should  be  a  contravention  of  37  Vic.  ch. 
32,  sees.  24  and  25,  as  a  selling  by  retail  without  license,  and 
that  too,  although  they  had  already  provided  by  39  Vic. 
ch.  26,  sec.  27,  that  no  license  to  sell  by  retail  should  be 
granted  to  take  effect  in  such  municipalities. 

If  the  former  only  was  the  intention  of  the  Legislature 
then  the  conviction  in  question  is  bad,  for  it  is  for  selling 
by  retail  under  a  provision  of  the  License  Act  not  in 
force  where  the  conviction  was  made  :  Graham  v.  Mc- 
ArthuT,  25  U.  C.  E.  478. 

If  the  latter  was  their  intention  I  think  that  they  were 
exceeding  their  powers.  They  were  by  so  doing  directly 
legislating  upon  criminal  law  and  enacting  criminal  pro- 
cedure for  the  punishment  of  offences  against  the  Temper- 
ance Act  of  1864. 

In  my  opinion  the  rule  should  be  made  absolute,  except 
in  so  far  as  it  seeks  to  quash  the  warrant  of  commitment 
which  must  stand  as  a  protection  to  the  officers  who  acted 
under  it. 

Harrison,  C.J.,  concurred. 

Wilson,  J.,  said  he  also  concurred,  because  the  judgment 
given  by  the  Court  was  the  judgment  he  would  have  given 
while  sitting  alone  if  he  had  been  obliged  to  give  a  con- 
clusive judgment.  He,  in  fact,  while  the  case  was  before 
himself  left  matters  as  they  were,  and  referred  the  cause 
to  the  full  Court. 

Ride  accordingly  (a). 


(a)  The  delay  in  reporting  this  case  has  arisen  from  its  having  been 
mislaid  before  being  handed  to  the  present  Reporter. 
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MEMORANDA. 

During  Easter  Term,  the  following  gentlemen  were  called 
to  the  Bar : 

Thomas  Graves  Meredith,  Thomas  Percival  Galt, 
Oliver  Richard  Macklem,  Donald  Malcolm  Christie, 
Trevelyan  RiDOUT,  David  Burke  Simpson,  Peter  James 
Mills  Anderson,  John  Austin  Worrell,  George  Wash- 
ington Wells,  James  Craig,  John  Nicholls,  William 
George  Murdock,  Alfred  Macdougall,  Henry  Ryerson 
Hardy,  Frederick  Yan  Norman,  Augustus  Henry 
Fraser  Lefroy,  Theodore  King. 
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IN  THE 

COURT  OF  QUEEN'S  BENCH 

AND  THE 

COURT  or  COMMON  PLEAS. 


Easter  Term,  41  Victoria. 

In  the  matter  of  James  Geokge  Cueeie,  Gentleman, 
one  of  the  Attorneys  of  this  Honourable  Court : 

In  this  Term,  May  20,  1878,  a  rule  was  made  absolute, 
ordering  the  name  of  the  said  J.  G.  Currie  to  be  struck 
off  the  Rolls  of  this  Honourable  Court,  for  default  in  the 
payment  of  certain  mortgage  moneys  received  by  him. 


It  is  ordered  that  the  real  representative  acting  under 
the  Act  respecting  the  partition  and  sale  of  real  estate, 
(Revised  Statutes  of  Ontario,  ch.  101,)  shall,  in  the  case  of 
proceedings  being  instituted  in  the  Court  of  Queen's  Bench 
or  Common  Pleas,  or  a  County  Court,  be  entitled  to  demand 
and  receive  for  all  services  performed  by  him  under  the 
said  Act,  the  same  fees,  as  near  as  may  be,  which  are  allowed 
by  the  Court  of  Chancery  to  local  writers  or  special  ex- 
aminers for  similar  services. 

(Signed)       JOHN  H.  HAGARTY. 

ROBERT  A.  HARRISON. 

THOMAS  GALT. 

J.  D.  ARMOUR. 

Thursday,  6th  June,  1878. 
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IN  THE  COURT  OF  QUEEN'S  BENCH. 


Easter  Term,  41  Victoria. 

On  Thursday,  the  6th  day  of  June,  A.D.,  1878,  a  rule  of 
Court  was  made  under  39  Yic.  ch.  8,  sec.  5,  0.,  dispensing 
with  the  Sittings  of  the  Court  of  Queen's  Bench  during 
the  time  appointed  for  holding  Trinity  Term. 
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During  Trinity  Term,  the  following  gentlemen  were 
called  to  the  Bar  : 

Henry  Pigott  Sheppard,  Isaac  Campbell,  Allen 
Bristol  Aylsworth,  Eichard  Dulmage,  Harry  Ratcher 
Beck,  Matthew  Wilson,  William  Henry  Ferguson, 
William  Edwin  Higgins,  James  Carruthers  Hegler, 
Frederick  William  Patterson,  Eugene  Lewis  Cham- 
berlain, Maxfield  Sheppard,  Neil  A.  Ray. 
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SITTINGS  IN  YACATION 


AFTEE  T:RINITY  TERM,  1878. 


In  EE  Yeomans  et  ux.  and  the  Coeporation  of  the 
County  of  Wellington. 

Property  abutting  on  highway — Raising  of  highwaij — Compensation — 36  Vic. 
c.  48,  sec.  373,  0.,  (R.  8.  0.  ch.  174,  sec.  456 J 

The  owners  of  property  abutting  upon  a  public  highway  were  held  entitled 
to  compensation  from  the  municipality  under  the  Municipal  Act  of 
1873,  36  Vic.  ch.  48,  sec.  373,  (R.  S.  O.  ch.  174,  sec.  456),  for  injury 
sustained  by  reason  of  the  municipality  having,  for  the  public  con- 
venience, raised  the  highway  in  such  a  manner  as  to  cut  off  the  ingress 
and  regress  to  and  from  their  property  abutting  upon  the  highway,  which 
they  had  formerly  enjoyed,  and  to  make  a  new  approach  necessary. 

A  mortgagor  in  possession  is  a  proper  party  to  the  arbitration  in  such  a 
case,  and  as  owner  and  occupier  and  interested  in  the  property  is  en- 
titled to  compensation  under  the  Act;  and  the  municipality  having 
gone  to  arbitration  under  the  statute  with  the  mortgagor,  cannot  move 
to  set  aside  the  award  on  the  ground  that  he  has  mortgaged  the  pro- 
perty to  persons  who  have  not  claimed  to  be»  parties  to  the  arbitration. 

Regina  v.  The  Municipal  Council  of  Perth,  14  TJ.  C.  R.  156,  and 
previous  cases  distinguished,  as  decided  under  the  Municipal  Act  be- 
fore the  36  Vic.  ch.  48,  sec.  373,  which  first  gave  compensation  for 
lands    injuriously  affected." 

This  was  an  application  to  set  aside  an  award  made 
upon  an  arbitration  under  36  Vic.  ch.  48,  sec.  373,  0. 
The  facts  were  as  follow  : 

One  Yeomans  had  built  a  grist  mill  on  a  low  island  in 
the  river  Maitland,  within  six  feet  of  an  allowance  for  road 
which  crossed  both  the  river  and  island.  The  road  had  been 
gradually  raised  as  the  county  became  settled,  and  a  better 
road  became  necessary.  Some  four  years  ago,  the  county 
built  a  new  bridge  over  the  main  branch  of  the  river, 
under  the  clauses  of  the  Municipal  Act  making  them  liable 
to  build  bridges  over  rivers  100  feet  wide  in  incorpor- 
ated villages,  this  bridge  being  in  the  village  of  Mount 
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Forest.  In  1876  the  county,  in  order  to  put  the  road  in 
question  in  repair,  raised  it  about  four  feet  to  make  it 
level  with  the  bridges,  widened  it,  and  protected  it  with  a 
railing  on  both  sides.  This  was  done  without  any  by-law,, 
and  in  performance  of  what  was  supposed  to  be  the  duty 
of  the  county. 

There  was  no  evidence  that  the  repairs  were  unskilfully 
executed. 

The  effect  of  these  improvements  was  to  shut  up  an  old 
road  which  Yeomans  had  used  up  the  former  embankment, 
and  to  compel  him  and  his  customers  to  go  round  by  his  saw 
mill,  or  deliver  at  the  upper  story  of  the  mill  direct  from 
the  north  end  of  the  large  bridge. 

Yeomans  and  his  wife,  she  being  the  patentee  of  the 
land,  therefore  claimed  compensation  for  the  damage  al- 
leged to  have  been  sustained  by  reason  of  the  action  of  the 
county  with  reference  to  the  road,  and  an  arbitration  was 
accordingly  had  under  3G  Vic.  ch.  48,  sec.  373,  0.,  and  an 
award  made  in  their  favour  on  the  4th  December,  1877, 
for  $875.  The  award  also  ordered  and  directed  "  that  the 
complainants,  their  heirs  and  assigns,  shall,  at  all  time& 
hereafter,  have  the  right  to  make  and  build  approaches  to 
and  from  the  said  bridge  or  road,  and  their  said  mill-pro- 
perty and  dwelling  houses  and  mill-pond,  and  make  all 
necessary  openings  in  the  railing  of  the  said  road  or  bridge 
therefor,  but  in  so  doing  not  to  interfere  in  any  Avay  with 
the  public  safety  or  convenience." 

On  the  19th  February,  1878,  C,  RoUnson,  Q.C.,  on  behalf 
of  the  Corporation  of  the  county,  obtained  a  rule  nisi 
from  Gait,  J.,  to  set  aside  the  award  on  the  grounds : 
1.  That  no  injury  was  shewn  or  proved  to  any  property  of 
the  said  Yeomans  or  his  wife,  for  which  they  were  entitled 
to  compensation,  and  such  alleged  injury  was  caused  by 
work  done  by  the  corporation  upon  and  within  the  limits 
of  the  highway,  in  pursuance  of  their  duties,  and  with  due 
care  and  skill.  2.  That  the  award  gave  damages  to  said 
Yeomans  and  wife  for  and  in  respect  of  the  fee  simple 
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■unencumbered  in  the  said  property,  whereas  the  property 
was  subject  to  a  mortgage,  and  the  claimants  were  not 
entitled  to  receive  the  sum  awarded.  3.  The  sum  awarded 
was  excessive,  and  unwarranted  by  the  evidence  as  com- 
pensation for  any  injury  for  which  the  claimants  were 
entitled  to  be  compensated.  4.  That  the  arbitrators  ex- 
ceeded their  powers  in  directing  that  the  corporation 
should  be  entitled  to  make  and  build  approaches  to  and 
from  the  bridge  or  road  therein  mentioned,  and  the  said 
property  and  dwelling  house,  and  mill-pond,  and  to  make 
all  necessary  openings  in  the  railing  of  said  road  or  bridge 
therefor,  but  in  so  doing  not  in  any  way  to  interfere  with 
the  public  safety  or  convenience  ;  and  the  said  award  was 
in  that  respect  uncertain  and  insufficient. 

On  31st  May,  1878,  S.  Richards,  Q.  C,  and  Cattanach 
shewed  cause  before  Gwynne,  J.  The  work  done  by  de- 
fendants, although  on  a  highway,  is  not  such  a  work,  by 
way  of  repair,  as  they  could  ever  have  been  compelled 
to  execute :  Reid  v.  1  he  Corporation  of  Hamilton,  5  C. 
P.  269  ;  Croft  v.  Town  Council  of  Peterborough,  5  C.  P.  35. 
The  Municipal  Act  of  1866  had  not  the  words  "injuriously 
affected,"  and  they  were  not  in  the  Act  of  12  Yic.  They 
cited  further,  Regina  v.  The  Municipal  Council  of  Perth, 
14  U.  C.  R.  156  ;  Snook  v.  loiun  Council  of  Brantford, 
14  U.  C.  R.  255  ;  Brown  v.  Municipal  Council  of  Sarnia, 
11  U.  C.  R.  87;  Ricketts  v.  Metropolitan  R,  W.  Co.,  L.  R.  2 
E.  &  I.  App.  175;  Metropolitan  Board  of  Works  v.  Mc- 
Carthy, L.  R.  7  E.  &  1.  App.  243 ;  In  re  Collins,  42  U. 
C.  R.  378 ;  Regina  v.  St.  Luke's,  L.  R.  7  Q.  B.  148  ;  Beckett 
V.  Midland  Railway,  L.  R.  3  C.  P.  82. 

1st  June,  1878,  C.  Robinson,  Q.C„  contra.  The  question 
involved  is  important,  viz.,  whether  the  legislation  which 
has  taken  place  since  is  opposed  to  the  law  as  laid  down 
in  Regina  v.  Municipality  of  Perth,  which  has  been 
referred  to.  See  Lloyd  on  Compensation,  4th  ed.,  101,  2, 4 ; 
sec.  410  of  36  Vic.  ch.  48.  The  point  that  the  work  done 
was  not  done  in  performance  of  a  duty,  was  not  raised 
before  the  arbitrators.    If  there  is  anything  in  that,  the  case 
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should  be  referred  back  to  the  arbitrators  for  decision. 
The  county  was  bound  to  keep  the  highway  in  repair: 
Bowe  V.  Corporation  of  Rochester,  29  U.  C.  R.  590 ;  Muni- 
cipal Manual,  431,  note;  Addison  on  Torts,  753,  4;  Anr/ell 
OIL  Watercourses,  sees.  460,  461  ;  16  Vic.  ch.  181,  sec.  33; 
Con.  Stat.  U.  C.  ch.  54,  sec.  323;  29  &  30  Vic.  ch.  51, 
sec.  325  ;  36  Vic.  ch.  48,  sees.  373,  374,  376.  Then,  the 
award  directs  payment  to  persons  not  having  the  fee, 
which  is  clearly  wrong.  The  arbritrators  had  no  power 
to  award  access:  Great  Western  R.  W.  Co.  v.  Hunt,  12  U. 
C.  R.  124;  Great  Western  R.  W.  Co.  v.  Dougall,  12  U.  C. 
131 ;  Great  Western  R,  W.  Co.  v.  Dodds,  12  U.  C.  R.  133. 
Loss  of  profits  is  not  a  subject  for  compensation,  and 
though  the  award  does  not  say  that  anything  is  given  for 
profits,  the  evidence  tends  to  shew  that  this  -was  the  case. 

12th  November,  1878.  Gwynne,  J. — The  question  raised 
in  this  case  is  whether  or  not  the  owners  of  property  abut- 
ting upon  a  common  public  highway  are  entitled  to  com- 
pensation from  a  Municipal  Corporation  under  sec.  373  of 
the  Municipal  Act  of  1873,  for  injury  sustained  by  reason 
of  the  municipality  having  for  the  public  convenience  raised 
the  highway  in  such  a  manner  as  to  cut  off  the  ingress 
and  regress  to  and  from  their  property  abutting  upon  the 
highway  which  they  had  formerly  enjoyed,  and  to  cut  off 
in  fact  all  access,  except  at  considerable  expense  and  in- 
convenience. 

In  Croft  V.  The  Town  Council  of  Peterhorouyh,  5  C.  P. 
35,  an  action  on  the  case  against  the  defendants  for  wrong- 
fully raising  the  street  and  sidewalk,  on  which  the  plaintiff's 
dwelling  house  and  shop  abutted,  several  feet  higher  than 
it  was  before,  the  defendants  among  other  pleas  pleaded,  as 
to  raising  the  street,  a  special  justification,  that  the  defen- 
dants were  a  Municipal  Corporation  and  authorized  so  to 
do,  the  street  being  within  their  jurisdiction  and  being 
below  the  proper  level  opposite  the  plaintiff's  house,  where- 
upon it  became  the  defendants'  duty  to  raise  it,  and  they 
did  so.    The  defendants  also  pleaded  not  guilty  per  statute. 
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The  work  was  done  by  the  municipality  by  resolution  of 
the  Council  and  without  a  by-law,  and  the  questions  were 
1st — Whether  a  corporation  could  set  up  special  matter  of 
defence  under  the  plea  of  the  general  issue  per  statute  ;  and 
2nd,  and  chiefly,  whether  the  corporation  could  justify 
otherwise  than  under  a  by-law.  McLean,  J.,  before  whom  the 
case  was  tried,  nonsuited  the  plaintiff,  being  of  opinion, 
an  opinion  which  he  retained  and  expressed  in  giving 
judgment  upon  a  rule  subsequently  made  to  set  aside  the 
nonsuit,  that  when  it  was  admitted,  as  it  was  upon  the 
trial,  that  the  street  had  been  raised  by  the  defendants  in 
discharge  of  a  public  duty,  a  duty  which  by  law  they  alone 
were  authorized  to  perform,  then,  in  his  judgment,  the  mode 
by  which  they  had  proceeded  became  wholly  immaterial. 

Macaulay,  G.  J.,  with  whom  Richards,  J.,  concurred,  in 
giving  his  judgment,  whereby  the  nonsuit  was  set  aside  and 
a  new  trial  ordered,  said  that  from  what  was  said  and  took 
place  at  Nisi  Prius,  he  was  much  disposed  to  think  the 
act  complained  of  would  be  found  to  be  justifiable  without 
a  specific  by-law  made  in  due  form,  but  that  he  did  not  feel 
so  clear  upon  the  point  as  to  think  himself  justified  in  up- 
holding the  nonsuit.  He  says  at  p.  42  :  "My  present  im- 
pression is,  that  if  the  facts  in  this  case  shew  that  it  became 
the  defendants'  duty,  under  the  13  &  14  Vic.  ch.  15,  to  raise 
the  street,  they  would  be  justified,  but  that  in  the  absence 
of  a  by-law  they  must  rely  upon  the  powers  possessed  by 
them  expressly  or  incidentally,  irrespective  of  the  12  Vic. 
ch.  81,sec.  60."  And  again  he  says  :  "  In  the  absence  of  a 
bj^-law  directing  and  defining  the  work,  I  consider  the  de- 
fendants responsible,  in  the  first  place,  to  the  same  extent 
as  Commissioners  of  highways  acting  under  and  executing 
duties  and  powers  assigned  to  them  by  statute,  according 
to  the  decisions  in  England."  And  again,  at  p.  44  :  "  The 
more  immediate  question  at  present  is,  whether  it  was 
within  their  authority  to  do  what  this  declaration  charges 
without  a  by-law  to  sanction  it.  Reduced  to  that  point  I 
should  think  the  declaration  displayed  a  sufficient  'prima 
facie  cause  of  action,  but  I  am  not  prepared  to  say  whether, 
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in  the  absence  of  a  by-law,  the  facts  would  sustain  an  alle- 
gation of  wrongfulness  or  not :  much  may  depend  upon  the 
state  of  the  street  and  the  nature  of  the  repairs.  It  is  not 
suggested  that  it  caused  a  public  nuisance,  or  that  it  was 
not  a  decided  improvement  of  the  street  and  beneficial  to 
the  public  ;  and  if  so,  it  is  manifest  that  the  plaintiff  has 
legal  difficulties  to  contend  with  in  establishing  that  the 
work  was  nevertheless  wrongful  generally,  or  wrongful  to- 
wards him  personally  as  a  private  nuisance  to  his  property." 

The  60  sec.  of  12  Vic.  ch.  81,  under  which  the  defendants 
justified  what  they  had  done,  enacted  that  the  municipality 
should  have  power  and  authority  to  make  by-laws  for  the 
opening,  constructing,  making,  levelling,  raising,  lowering, 
repairing,  improving  any  new  or  existing  highway,  road, 
street,  sidewalk,  &c.,  within  the  jurisdiction  of  the  munici- 
pality ;  and  by  the  13  &  14  Yic.  ch.  15,  referred  to  by  the 
learned  Chief  Justice,  it  was  enacted  that  the  right  to 
use  as  public  highways  all  roads,  streets  and  public 
highways  within  the  limits  of  any  incorporated  town,  &c., 
should  be  vested  in  the  municipal  corporation  of  such 
town,  &c.,  and  such  roads,  streets  and  highways  should  be 
maintained  and  kept  in  proper  repair,  so  long  as  they 
should  remain  open  as  such,  by  and  at  the  cost  of  such 
corporation  ;  and  if  such  corporation  should  fail  to  keep  the 
same  in  repair,  such  default  should  be  a  misdemeanor 
punishable  by  fine,  etc.,  and  such  corporation  should  be 
also  civilly  responsible  for  all  damages  sustained  by  any 
person  by  reason  of  such  default,  etc. 

In  Reid  v.  The  City  of  Hamilton,  5  C.  P.  269,  to  an  action 
on  the  case  for  wrongfully,  negligently  and  carelessly  dig- 
ging and  excavating  a  street  in  the  city  of  Hamilton,  adjoin- 
ing plaintiffs'  close,  and  thereby  injuring  his  close,  &c.,  the 
defendants  pleaded  simply  not  guilty  per  statute.  McLean 
J.,  adhered  to  the  opinion  which  he  expressed  in  Croft  v. 
The  Toiun  of  Peterhovough,  that  the  plaintiff  had  no  cause  of 
action,  although  the  work  complained  of  was  done  under  a 
resolution  of  the  Council  only,  and  wdthout  a  by-law ;  but 
Macaulay,  C.  J.,  vfith  whom  Richards,  J.,  concurred,  was  of 
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opinion  that  for  justification  under  12  Yic.  ch.  81,  sec.  60, 
a  by-law  would  be  necessary,  but  that  for  an  act  within 
13  &  14  Yic.  ch.  15,  the  defendants  could  justify  without  a 
by-law,  and  that  a  corporation  could  give  the  special  matter 
in  evidence  under  a  plea  of  the  general  issue,  per  statute ; 
and  that  the  corporation  was  entitled  to  notice  of  action. 
In  these  latter  portions  of  the  judgment,  McLean,  J.,  also 
concurred.  In  the  course  of  his  judgment  the  learned 
Chief  Justice  discussed  the  point  whether,  if  there  had 
been  a  by-law,  the  facts  in  evidence  presented  a  case  which 
would  have  entitled  the  plaintiff  to  compensation  under  12 
Vic.  ch.  81,  sec.  195,  and  16  Vic.  ch.  181,  sec.  33.  By  this 
latter  statute  and  section,  v^hich  were  in  substitution  for 
the  former,  it  was  enacted  "  That  upon  the  passing  of  any 
by-law  by  any  municipal  corporation,  erected  or  to  be 
erected  under  the  authority  of  this  Act,  for  the  purpose  of 
authorizing  the  opening  of  any  road,  street,  or  other  public 
thoroughfare,  or  of  changing,  widening,  or  diverting  any 
road,  street,  or  public  thoroughfare,  so  as  to  cause  the  same 
or  any  part  thereof  to  go  through  or  be  placed  upon  or  in- 
juriously to  affect  the  land  or  other  real  property  of  any 
person  or  persons,  it  shall  and  may  may  be  lawful  for  the 
person  or  persons  who  shall  own  such  property  to  name 
a  arbitrator,"  &;c.,  &c.,  and  to  obtain  compensation.  The 
Chief  Justice  was  of  opmion  that  by  that  section  the 
Legislature  did  not  mean  to  acknowledge  in  the  proprietors 
of  lands  bounded  by  public  highroads,  a  vested  right  to 
have  such  roads  maintained  at  their  existing  level,  how- 
ever inconvenient  in  its  use  as  a  public  highway,  or  to  grant 
compensation  for  such  alterations,  so  long  as  the  original 
line  of  road  was  adhered  to,  and  no  encroachment  made 
upon  the  soil  of  such  adjacent  proprietors.  His  opinion  was, 
that  the  words  used,  viz.,  "  changing,  widening,  diverting" 
the  road,  applied  only  to  something  done  outside  of  the 
original  limits  of  a  public  highway,  and  not  to  anything 
done  within  its  original  limits,  and  that  the  word  "opening" 
applied  to  the  original  opening  up  of  a  road  to  be  used  as 
a  highway — the  creating  in  fact  of  a  new  road ;  and 


YEOMANS  AND  THE  COUNTY  OF  WELLINGTON.  529 

although  the  improvement  made  within  the  original  limits 
of  a  highway  might  often  prejudicially  affect  individual 
proprietors,  whose  lands  abut  on  such  roads,  and  compen- 
sation might  often  be  just,  and  in  England  seems  at  times 
to  be  provided  for,  still  the  learned  Chief  Justice  was  of 
opinion  that  if  in  such  case  compensation  was  intended  to 
be  granted,  the  intention  of  the  Legislature  to  that  effect 
should  be  more  explicitly  expressed. 

Eegina  v.  The  Municipality  of  Perth,  14  TJ.  C.  156,  is 
a  decision  of  the  Court  of  Queen's  Bench,  precisely  to  the 
same  effect  Kobinson,  C.  J.,  pronouncing  judgment  in 
that  case  to  the  same  effect  as  Macaulay,  C.  J.,  in  Beicl  v. 
Hamilton,  adds,  "We  do  not  think  the  Legislature  meant 
the  clause  referred  to  to  be  so  applied,  nor  that  the  words 
used  fairly  import  it.  If  they  did  mean  it,  and  we  are  in 
error  in  our  interpretation  of  the  clause,  it  will  be  necessary 
for  them  to  make  the  intention  more  plain." 

Now,  all  that  these  cases  decide  is,  that  under  the  law  as 
it  was  at  the  time  that  judgment  in  these  cases  was  pro- 
nounced an  action  on  the  case  as  for  a  wrong  did  not  lie 
against  a  municipal  corporation  at  the  suit  of  a  person 
injured  in  his  property  by  an  act  done  within  its  juris- 
diction, and  that  however  much  the  proprietor  of  land 
abutting  upon  a  highway  might  be  prejudiced  by  the  act 
of  the  municipality  having  jurisdiction  over  the  highway 
in  raising  or  sinking  the  level  of  the  highway,  the  law  as  it 
then  stood  provided  no  compensation  for  the  injured  per- 
son, however  just  it  might  be  that  he  should  receive  com- 
pensation. Neither  of  these  positions  affects  the  case  before 
me,  for,  without  prejudice  to  their  claim  for  compensation 
by  arbitration,  it  may  be  well  conceded  that  the  parties  in- 
jured here,  namely,  the  proprietors  of  the  land  abutting 
upon  the  highway  which  has  been  raised,  have  no  cause  of 
action  upon  the  case,  as  for  a  wrong,  against  the  munici- 
pality. The  question  here  is,  whether  or  not  the  changes 
in  the  law  since  these  cases  were  decided,  notwithstanding 
the  decisions  in  those  cases,  and  without  infringing  or  ques- 
tioning their  authority  in  the  slightest  particular,  do  or  i\o% 
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entitle  the  parties  complaining  of  the  i'^uiy  done  to  them 
by  the  act  of  the  municipality  to  compensation  for  such 
injury. 

In  1859  the  Municipal  Institutions  Act,  22  Vic.  ch. 
54,  was  passed.  By  the  321st  section  of  this  Act  it 
was  enacted  that  no  council  should  pass  a  by-law  for  stop- 
ping up,  altering,  widening,  diverting,  or  selling  any  original 
allowance  for  road,  or  for  establishing,  opening,  stopping 
up,  altering,  widening,  diverting,  or  selling  any  other  public 
highway,  road,  street  or  lane,  until,  first,  written  or  printed 
notices  of  the  intended  by-law  should  be  published  in  a 
manner  prescribed  in  the  Act;  secondly,  and  published 
weekly  for  a  time  and  in  a  manner  also  prescribed  ;  thirdly, 
nor  until  the  council  should  hear  in  person  or  by  counsel 
any  one  whose  land  might  be  prejudicially  affected  there- 
by and  who  petitioned  to  be  heard. 

By  the  323rd  section  it  was  enacted  that  Every 
council  shall  make  to  the  owners  of  real  property  entered 
upon,  taken  or  used  hy  the  corporation  in  the  exercise  of 
its  powers  in  respect  to  roads  and  other  public  communi- 
cations, or  to  drains  and  common  sewers,  due  compensation 
for  any  damages  necessarily  resulting  from  the  exercise  of 
such  powers  beyond  any  advantage  which  the  claimant 
may  derive  from  the  contemplated  work,  and  any  claim  for 
such  compensation,  if  not  mutually  agreed  upon,  shall  be 
determined  by  arbitration  under  this  Act."  The  337th 
section  made  provision  similar  to  the  provisions  of  13  &;  14 
Yic.  ch.  15,  as  to  maintaining  highways  and  repair.  Now 
it  may  be  conceded  that,  as  regards  alterations  made  in  the 
level  of  a  highway  within  its  original  limits,  the  language 
of  the  above  321st  section  is  not  more  comprehensive  than 
the  language  of  16  Yic.  ch.  181,  sec.  33,  and  that  in  the  case 
of  like  questions  arising  under  this  section  as  did  arise  in 
Reid  V.  Hamilton  and  The  Queen  v.  Perth,  the  judgments 
in  those  cases  would  govern.  It  is  obvious  also  that  the 
provisions  of  the  323rd  section  apply  only  to  the  case  of 
the  owners  of  land  taken,  etc.,  by  the  corporation  for  the 
use  of  the  public. 
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The  Statute  29  &  30  Vic.  ch,  51  is  identical  in  its  pro- 
visions in  this  respect  with  22  Vic.  ch.  54,  sec.  323  of 
29  &  30  Vic.  being  identical  with  section  321  of  22  Vic, 
and  section  325  of  the  former  with  section  323  of  the 
latter. 

So  the  law  stood  until  the  passing  of  the  Municipal 
Institutions  Act  of  1873,  the  424th  section  of  which  cor- 
responds with  the  323rd  section  of  29  &  30  Vic.  ch.  51, 
and  the  321st  sec.  of  22  Vic.  ch.  54  :  but  the  373rd  of 
which,  and  which  is  in  substitution  for  sec.  325  of  29 
&  30  Vic,  enacts  that  "  Every  Council  shall  make  to 
the  owners  or  occupiers  of  or  other  persons  interested 
in  real  property,  entered  upon,  taken  or  used  by  the 
corporation  in  the  exercise  of  any  of  its  powers " — so 
far  this  section  is  a  verbatim  copy  of  the  corresponding 
sections  in  the  two  former  last  named  Acts ;  but  it  pro- 
ceeds to  make  this  important  addition,  "  or  injurioiisly 
affected  by  the  exercise  of  its  powers ;" — due  compensation 
for  any  damages  necessaiily  resulting  from  the  exercise 
of  such  powers  beyond  any  advantage  which  the  claimant 
may  derive  from  the  contemplated  work,  and  any  claim 
for  such  compensation,  if  not  mutually  agreed  upon,  shall 
be  determined  by  arbitration  under  this  Act." 

Now  these  words,  "  or  injuriously  affected  by  the  exercise 
of  its  powers"  can  have  no  meaning  whatever  unless  they 
are  applied  to  a  different  class  of  persons  than  those  first 
provided  for  in  the  previous  part  of  the  sentence,  namely, 
the  owners  or  occupiers  of  real  property  entered  upon, 
taken,  or  used  by  the  corporation  in  the  exercise  of  any  of 
its  powers.  Thus,  as  it  appears  to  me,  as  plain  as  wwds 
can  be,  the  373rd  sec  of  the  Act  of  1873  provides  for  two 
distinct  classes  of  persons,  namely,  the  owners  or  occupiers 
of  real  property  entered  upon,  taken,  or  used  by  the  corpo- 
ration in  the  exercise  of  any  of  its  powers,  and  the  owners 
or  occupiers  of  real  property  injuriously  affected  by  the  cor- 
poration by  the  exercise  of  its  poAvers,  although  not  entered 
upon,  taken,  or  used  by  the  corporation.  The  sole  question 
therefore  which  remains  is,   is  the  real  property  of  the 
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cJaimants  in  the  case  before  me  "injuriously  affected," 
within  the  meaning  of  the  law  and  of  decided  cases,  by 
the  act  of  the  municipality  of  the  county  of  Wellington 
which  is  complained  of.  We  have  many  decisions  in  Eng- 
land, pari  materid,  which  are  to  my  mind  very  conclusive. 

A  person  of  common  understanding,  having  only  an 
ordinary  knowledge  of  the  meaning  of  the  English  lan- 
guage, but  ignorant  of  law  and  of  the  nicety  of  some  of  its 
distinctions,  might  well  stand  amazed  if  he  should  hear  it 
doubted  whether  the  property  of  a  person  abutting  upon  a 
highway,  which  constituted  the  proprietor's  sole  means  of 
ingress  and  regress  to  and  from  his  property,  was  inju- 
riously affected  by  the  highway  being  raised  so  high  or 
sunk  so  low,  although  within  the  limits  of  the  highway, 
as  to  cut  off  all  access  to  his  property  from  the  highway 
unless  he  should  expend  a  large  sum  of  money  in  making 
an  approach  for  himself,  which  approach  when  made  might 
still,  from  the  steepness  of  the  grade,  be  very  difficult  and 
inconvenient. 

The  question  as  to  whether  in  certain  given  cases  pro- 
perty is  or  is  not  injuriously  affected  in  the  eye  of  the 
law  has  given  rise  to  much  discussion.  The  language 
of  Kelly,  C.  B.,  in  Regina  v.  St  Luhe's,  L.  E.  7  Q.  B. 
148,  where  the  act  complained  of  was  very  similar  to  that 
in  the  case  before  me,  is  very  appropriate  :  "  It  is  in  vain," 
he  says,  "  to  put  forward  any  of  these  hypothetical  cases,  for 
we  are  dealing  with  a  case  in  which  it  is  impossible  not  to  see 
that  the  man  has  sustained  an  injury  of  a  most  serious 
nature."  Again,  he  says,  "  I  cannot  but  observe,  in  a  case 
like  this,  that  whenever  it  appears  that  the  case  is  one  in 
which  it  is  plain  that  very  serious  injury  may  have  been 
done  to  the  premises  of  the  party  claiming  compensation, 
I  think  we  must  put  a  liberal  construction  upon  the  Act 
of  Parliament  before  us  in  determining  the  points  raised. 
Unless  it  is  perfectly  clear  that  the  language  of  the  Act  is 
not  sufficiently  ample  or  extensive  to  embrace  the  case  in 
question,  we  ought  to  hold  that  a  party  whose  property  is 
injuriously  affected,  and  to  a  very  great  extent,  by  the 
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operations  of  a  public  body,  shall  be  entitled  in  a  Court  of 
law  to  compensation." 

But  the  cases  of  Chamberlain  v.  West  End  of  London 
E.  W:  Co.,  2  B.  &  S.  G05  ;  Beckett  v.  Midland  11  W. 
Co.,  L.  R.  3  C.  P.  82,  and  Metropolitan  Board  of  Works 
V.  McCarthy,  L.  R.  7  E.  &  I.  App.  243,  are  conclusive 
of  the  claimant's  right  to  compensation  in  the  case  before 
me.  It  is  only  necessary  to  refer  to  the  case  in  the  House 
of  Lords,  in  which  so  many  of  the  learned  law  lords  have 
entered  fully  into  the  subject.  Lord  Chancellor  Cairns 
there  adopts  the  test  which  has  to  be  applied  as  to  the 
proper  meaning  of  these  words,  "  injuriously  affected,"  as 
giving  a  right  to  compensation — to  consider  whether  the 
act  done  in  carrying  out  the  works  in  question  is  an  act 
which  would  have  given  a  right  of  action  if  the  works 
had  not  been  authorized  by  Act  of  Parliament,  although  if 
the  question  were  to  be  decided  now  for  the  first  time  he 
seems  to  have  thought  the  test  which  he  considered  estab- 
lished to  be  somewhat  narrow.  He  then  compares  the 
case  before  the  House  of  Lords  to  the  case  of  Beckett  v. 
Midland  R.  W.  Co.,  the  act  complained  of  in  which  was 
almost  identical  in  its  character  with  the  act  complained  of 
here,  and  he  comes  to  the  conclusion  that  beyond  all  doubt 
the  claimant  was  entitled  to  compensation.  "  It  appears 
to  me,"  he  says,  "  to  be  a  matter  entirely  indifterent 
whether  you  have  one  highway  the  further  half  of  wdiich 
is  blocked  up  and  destroyed,  or  whether  you  have  a 
double  highway,  first  by  land  and  then  by  water,  and  the 
part  of  the  highway  which  consists  of  water  is  blocked 
up  and  destroyed."  He  then  accepts  the  test  submitted 
by  Mr..  Thesiger,  Q.  C,  in  his  argument  on  behalf  of  the 
defendant  in  eiTor,  as  one  which  he  thought  would  explain 
and  reconcile  the  various  cases  upon  the  subject,  namely, 

that  where  by  the  construction  of  the  works  there  is  a 
physical  interference  with  any  right,  public  or  private, 
which  the  owners  or  occupiers  of  property  are  b}^  law 
entitled  to  make  use  of  in  connection  with  such  property, 
and  which  right  gives  an  additional  market  value  to  stich 
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property,  apart  from  the  uses  to  which  any  particular 
owner  or  occupier  might  put  it,  there  is  a  title  to  compen- 
sation, if,  by  reason  of  such  interference,  the  property,  as  a 
property,  is  lessened  in  value." 

This  test  is  also  adopted  by  all  the  other  learned  law  lords 
who  pronounced  judgment  in  the  case.  Lord  Chelmsford 
quotes  with  approval  Chief  Justice  Bovill's  language  in 
Beckett  v.  The  Midland  Railway,  L.  R.  3  CP.,  at  p.  93, 
where  he  says  :  If  the  claimant's  right  of  access  from  or  to 
the  highway  was  taken  away,"  (the  very  thing  done  in 
the  case  before  me)  "nobody  would  doubt  that  he  would 
be  entitled  to  compensation.  If  the  entire  destruction 
of  the  claimant's  access  by  raising  or  lowering,  or  divert- 
ing the  road  gives  a  cause  of  action,  or  a  right  to  com- 
pensation, I  am  at  a  loss  to  understand  upon  what 
principle  it  can  be  contended  that  the  obstruction  of  a 
substantial  part  of  it  does  not  give  the  same  right.  In 
the  one  case  the  premises  would  be  of  no  value ;  in 
the  other,  their  value  would  be  substantially  dimin- 
ished." Lord  Hatherley  says  :  "  All  that  we  have  to 
take  care  of  is,  that  we  do  not  extend  the  rule  which  has 
been  wisely  laid  down,  with  respect  to  the  distinction  be- 
tween cases  where  you  consider  that  the  person  injured  is 
being  injured  as  one  of  the  public,  and  cases  where  you 
consider  him  as  a  person  in  a  special  manner  '  injuriously 
affected.' "  "I  believe,"  he  adds,  "  the  rule  to  be  a  sound  one 
that,  wherever  an  action  might  have  been  brought  for 
damages  if  no  Act  of  Parliament  had  been  passed,  the  case 
is  brought  within  the  class  of  cases  in  which  the  property 
is  'injuiiously  affected.'"  He  compares  then  the  case  be- 
fore the  House  of  Lords  to  the  case  of  a  man  having  two 
accesses  to  his  house,  a  water  access  on  one  side,  and  a  land 
access  on  the  other,  and  he  adds,  "  I  think  there  can  be  no 
doubt  that  the  taking  away  of  one  of  those  approaches 
would  have  been  actionable  at  law,  and  that  if  it  was  done 
under  a  Private  Act,  his  property  would  have  been  'in- 
juriously affected,'  under  the  Land  Clauses  Consolidation 
Act." 
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But  the  judgment  of  Lord  Penzance  is  of  special  value, 
inasmucli  as  it  deals  with  those  points  most  strenuously 
urged  before  me  upon  behalf  of  the  municipality.  He 
begins  by  admitting  that  it  would  be  disastrous  to  depart 
from  a  rule  which  he  treats  as  established,  namely,  that 
whether  or  not  damages  can  be  recovered  under  the  words, 
injuriously  affected,"  depends  upon  whether  it  might 
have  been  the  subject  of  an  action  if  the  works  which 
caused  the  damage  had  been  done  without  the  authority  of 
Parliament.  Again  he  says  :  "  There  is  another  rule  which 
is  I  conceive  well  settled  in  these  cases,  namely,  that  the 
damage  or  iujury  which  is  to  be  the  subject  of  compensa- 
tion must  not  be  of  a  personal  character,  but  must  be  a 
damage  or  injury  to  the  '  land  '  of  the  claimant  considered 
independently  of  any  particular  trade  that  the  claimant 
may  have  carried  on  upon  it." 

He  proceeds  then  to  apply  these  rules  to  the  case  before 
him  :  "  It  is  admitted,"  he  says,  "  that  the  jurors  have  found 
that  the  respondent's  premises  are  permanently  depreciated 
in  value,  independently  of  any  special  consideration  relating 
to  the  trade  there  carried  on,  to  the  extent  of  £1,900,  and 
this  depreciation  has  been  caused  by  the  stopping  up  and 
wholly  obliterating  as  a  highway  of  a  portion  of  an  approach 
to  the  river  Thames,  which  before  the  works  of  the  aj)pel- 
lants  were  made,  flowed  within  a  short  distance  of  the 
respondent's  premises,  and  constituted  a  ready  access  by 
water  between  his  premises  and  the  great  water  highway 
of  that  river.  If  respondent's  right,  as  owner  of  the  land,  to 
have  access  to  that  highway  had  been  a  private  right  of 
way,  no  doubt  an  action  would  lie  for  its  disturbance  or 
obstruction,  but  being  a  public  right,  it  is  said  that  the  only 
remedy  at  law  is  by  indictment.  This  is  a  well-known 
rule,  but  governed  and  limited  by  an  equally  well  known 
exception.  It  is  upon  the  true  meaning  of  this  exception 
that  the  present  case  in  my  opinion  wholly  depends."  He 
then  refers  to  the  old  cases  of  Treson  v.  Moore,  1  Ld.  Ra.y. 
48G,  and  Ashhj  v.  White,  Sm.  L.  C,  4th  ed.,  186,  212,  and  he 
proceeds  :  "  The  question  then  is,  whether,  when  a  highway 
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is  obstructed,  the  owners  of  those  lands  which  are  situated 
in  a  sufficient  degree  of  proximity  to  it  to  be  depreciated 
in  value  by  the  loss  of  that  access  along  the  highway  which 
they  previously  enjoyed,  suffer  special  damage  '  more  than' 
and  '  beyond '  the  rest  of  the  public.  It  surely  cannot  be 
doubted  that  they  do.  The  immediate  contiguity  to  a 
highway,  commonly  called  frontage,  is  a  well  known  and 
powerful  element  in  the  value  of  all  lands  in  populous 
districts.  Where  frontage  to  a  high  road  does  not  exist, 
propinquity  and  easy  access  to  a  high  road  are  equally  un- 
doubted elements  of  value  in  such  districts,  distinguishing 
lands  which  have  them  from  those  which  have  them  not. 
If  then  the  lands  of  any  owner  have  a  special  value  by 
reason  of  their  proximity  to  any  particular  highway,  surely 
that  owner  will  suffer  special  damage  in  respect  of  those 
lands,  beyond  that  suffered  by  the  general  public,  if  the 
benefits  of  that  proximity  are  withdrawn  by  the  highv^ay 
being  obstructed,  and  if  so  the  owner  of  such  lands 
appears  to  me  to  fall  within  the  rule  under  which  an 
action  is  maintainable,  though  the  right  interfered  with  is 
a  public  one.  It  was  asked  in  argument  where  are  the 
claims  to  compensation  to  stop  if  the  rule  be  so  applied. 
The  answer,  I  think,  is,  in  each  case  the  right  to  compensa- 
tion will  accrue  whenever  it  can  be  established  to  the 
satisfaction  of  a  jury  or  arbitrator  that  a  special  value 
attached  to  the  premises  in  question  by  reason  of  their 
proximity  to,  or  relative  position  with  the  high ay  ob- 
tructed,  and  that  this  special  value  has  been  permanently 
destroyed  or  abridged  by  the  obstruction." 

Lord  O'Hagan  says :  "  It  is  established  law,  in  a  case 
to  which  I  think  reference  has  already  been  made — 
Ashby  V.  White — that  if  a  person  has  sustained  a  particu- 
lar damage  beyond  that  of  his  fellow  citizens,  he  may 
maintain  an  action  in  respect  of  that  particular  damage. 
Now,  here  the  plaintiff  seems  to  me  to  have  been  clearly 
subjected  to  such  a  damage.  He  has  a  property  which  is 
so  situated  that  the  act,  which  may  have  been  necessary  or 
important  for  the  public  interest,  has  damaged  it  to  a 
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laigc  extent,  has  damaged  it  permanently,  and  in  such  a 
way  as  to  make  it  far  less  valuable  by  any  change  in  the 
mode  of  using  it.  Is  not  this  damage  particular,  and  not 
such  as  the  fellow  citizens  of  the  claimant  generally  ex- 
perience ?  How  is  he  to  be  indemniiied  for  his  special  loss 
by  the  infinitesimal  advantage  which  may  accrue  equally 
to  them,  and  to  each  of  them  ?  It  seems  to  me  unreason- 
able and  unjust  that  he  should  be  made  involuntarily  to 
suffer  for  the  public  benefit,  or  that  he  should  not  be 
recompensed  for  the  real  and  peculiar  loss  he  has  undoubt- 
edly sustained.  For  such  a  loss  I  think  he  might  have 
recovered  in  an  action  before  the  Statute ;  and  I  believe 
that  if  the  Statute  has  not  enlarged,  it  has  not  diminished 
his  right  to  a  like  recovery  in  another  way." 

The  language  of  these  judgments,  in  the  minutest  par- 
ticular, appears  to  me  to  apply  to  the  facts  of  the  case 
before  me,  as  if  these  were  the  identical  facts  of  the  case 
then  in  judgment  before  the  House  of  Lords. 

Mr.  Robinson,  Q.  C,  on  behalf  of  the  municipality, 
desired  to  apply  the  test  accepted  in  that  judgment  by 
putting  the  case  of  a  private  person  owning  property 
adjoining  the  property  of  the  claimants  here,  who  had 
raised  an  embankment  or  a  wall  upon  his  property  adjoin- 
ing the  line  between  it  and  the  property  of  the  claimants ; 
in  which  case,  he  contended  that  the  claimants  here  would 
have  had  no  cause  of  action,  a.nd  that  therefore  under  the 
rule  established  there  would  be  no  right  of  compensation. 
But  the  case  so  put  is  wanting  in  the  essential  element 
which  is  necessary  to  make  it  analogous  to  the  present ; 
for  in  the  case  put  the  claimants  would  be  deprived  of  no 
right  of  way  or  access  to  their  property  vvhich  they  had 
previously  enjoyed.  No  such  right  is  supposed  to  be 
infringed  or  abridged.  If  in  the  case  put  the  claimants 
were  stated  to  have  been  in  the  position  of  having  had  a 
.private  riglit  of  way  to  their  property  over  the  land  of  the 
adjoining  owner  upon  which  the  embankment  or  wall  is 
supposed  to  be  erected,  thereby  cutting  off  the  right  of  way 
before  enjoyed,  the  answer  is,  as  put  by  Lord  Penzance  in 
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the  above  case,  that  the  party  whose  private  right  of  way- 
was  so  infringed  would  have  an  undoubted  cause  of  action, 
which  might  be  enforced  even  to  the  extent  of  abatement 
of  the  private  nuisance. 

The  question  involved  in  the  rule  is,  could  the  particular 
act  complained  of,  which  here  is  the  obstructing  the 
claimants'  ingress  and  regress  between  their  property  and 
the  highway,  by  which  they  had  communication  with  the 
outer  world,  have  been  committed  without  giving  to  the 
owner  of  property  so  injured  a  cause  of  action,  unless  the  act 
complained  of  were  authorized  by  an  Act  of  Parliament  ? 

In  the  case  before  me  the  Act  of  Parliament  under  which 
alone  the  work  complained  of  can  be  justified,  at  the  same 
time  that  it  authorizes  the  county  municipality  to  construct 
the  work,  declares  that  every  council  shall  make  to  the 
owners  or  occupiers  of,  or  other  persons  interested  in,  pro- 
perty injuriously  affected  by  the  exercise  of  its  powers,  com- 
pensation for  any  damages  necessarily  resulting  from  the 
exercise  of  such  powers,  and  that  every  claim  for  such  com- 
pensation, if  not  mutually  agreed  upon,  shall  be  determined 
by  arbitration.  That  the  claimants'  property  has  been  in- 
juriously affected  within  the  meaning  of  the  established 
rule  cannot  in  my  opinion  be  doubted,  nor  can  it  be  doubted 
that  the  injury  is  of  a  veiy  material  character,  the  mini- 
mum measure  of  damage  resulting  from  which  cannot,  as  it 
appears  to  me,  be  less  than  the  cost  of  giving  to  the  claim- 
ants such  convenient  access  to  their  property  by  the  raised 
highway  as  shall  be  a  reasonably  fair  equivalent  for  that 
approach  of  which  they  have  been  deprived. 

The  arbitrators  to  whom  the  matter  has  been  referred 
under  the  provisions  of  the  Statute  have  estimated  the 
claimants  damages  at  $875.00,  and  they  consider  that  the 
complainants  should  have  the  right  at  their  own  cost  to  con- 
struct all  necessary  approaches  from  the  raised  highway  to 
their  property  and  to  maintain  them  at  their  own  expense. 
It  has  been  urged  that  the  above  amount  is  excessive,  and 
that  some  of  it  must  be  attributed  to  being  compensation 
for  loss  of  trade  profits,  which  it  is  contended  are  not  the 
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proper  subject  of  compensation,  and  should  not  have  been 
taken  into  consideration.  But  conceding  that  the  rule  is, 
however  harsh  it  may  in  some  cases  prove  to  be,  that  no 
damage  arising  from  the  particular  purpose  to  which  the 
land  is  applied  should  be  taken  into  consideration,  but  only 
the  diminished  value  of  the  land  itself,  still  I  see  nothing 
from  which  it  can  be  reasonably  inferred  that  the  arbitra- 
tors have  included  in  the  above  sum  anything  by  way  of 
compensation  for  the  loss  of  the  claimants'  profits  arising 
from  their  business  as  millers  carried  on  upon  the  premises. 
The  amount  awarded  is  little  more  than  the  county  in- 
spector, Mr.  Taylor,  in  his  evidence  says  that  it  would  cost 
to  make  "  a  good  approach  suitable  for  the  Yeomans'  use, 
and  to  properly  protect  the  road,"  which  he  estimates  at 
$750.00.  Of  the  three  or  four  modes  suggested  by  Mr. 
Taylor  as  to  how  in  his  opinion  the  claima,nts  could  have 
access  to  the  road,  I  think  it  was  competent  for  the  arbi- 
trators to  adopt  that  which  Mr.  Taylor  spoke  of  as  "  a 
good  approach  suitable  for  the  claimants'  use,"  and  I  see 
no  reayon  for  concluding  that  this  may  not  have  been  the 
measure  of  damages  adopted  by  the  arbitr?.tors,  although 
they  may  have  thought  the  estimate  low.  The  amount  in 
excess  of  the  cost  of  constructing  a  good  and  suitable  ap- 
proach may  have  been  given,  either  upon  the  ground  that 
the  arbitrators  may  have  thought  Mr.  Taylor's  estimate 
too  low,  or  perhaps  it  may  fairly  be  attributed  to  compen- 
sation for  injury  sustained  by  the  claimants  having  been, 
up  to  the  time  of  the  award  being  made,  deprived  of  that 
access  to  their  premises  which  they  before  had. 

It  is  also  objected  that  the  award  is  bad,  and  should  be 
set  aside  as  uncertain,  in  awarding  that  the  claimants  shall 
have  the  right  to  make  and  build,  at  their  own  cost,, 
approaches  to  and  from  their  premises  and  the  raised 
highway. 

The  arbitrators  seem  to  have  thought  that  for  the  enjoy- 
ment of  the  property  it  is  absolutely  necessary  that  the 
approaches  should  be  made,  and  that  this  may  be  so  can 
readily  be  understood  when  we  consider  the  manner  in 
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whidi  the  lots  are  laid  out  in  this  country,  -no  lots  except 
corner  lots  having  any  approach  to  them,  or  means  of  in- 
gress or  regress  except  by  one  road  extending  along  the 
front  of  the  lot.  It  is  not  improbable  that  the  road  in 
question  is  the  only  means  of  access  which  the  claimants 
have  to  their  lot,  and  the  arbitrators  having  awarded  to 
the  claimants  a  sum  of  money  sufficient  to  pay  for  the  con- 
struction of  a  good  and  sufficient  approach  by  way  of  the 
raised  highway,  it  is  but  reasonable  that  the  claimants 
should  be  obliged  to  construct  the  necessary  approach 
themselves.  All  that  the  arbitrators  direct  is,  that  the 
claimants  shall  have  the  right  to  construct  the  approach 
which  the  arbitrators  think  it  is  necessary  they  should 
have,  subject  however  to  this  qualification  or  condition, 
namely,  that  in  making  such  approaches  they  shall  not  in 
any  v/ay  interfere  with  the  public  safety  or  convenience. 

The  claimants  would  have  or  they  would  not  have  the 
right  of  making  the  approaches  from  their  property  to  the 
highv/ay  independently  of  the  direction  in  the  award.  If 
they  would  have  it,  the  inserting  the  direction  that  they 
shall  have  the  right  which  independently  of  the  direction 
they  would  have,  should  not  avoid  the  award.  If  they 
would  not  have  the  right  without  the  direction  in  the 
award,  then  it  appears  to  me  that  from  the  nature  of  the 
case  it  was  competent  for  the  arbitrators  to  give  that 
direction  which  would  prevent  the  Act  of  the  complainants, 
in  constructing  those  approaches  which  the  arbitrators  con- 
ceive to  be  essential  to  the  enjoyment  of  their  property  by 
them,  being  treated  as  a  wrongful  act,  to  prevent  which  the 
municipality  might  take  legal  proceedings.  As  to  uncer- 
tainty as  to  the  place  where  the  approach  may  be  made, 
that  does  not  appear  to  me  to  be  objectionable,  because  the 
proprietor  of  property  abutting  on  a  highway  has  a  right, 
as  it  appears  to  me,  to  make  one  or  more  ways  of  ingress 
and  regress  between  his  property  and  the  highway.  His 
right  of  access  is  upon  and  over  every  part  of  the  highway, 
and  restricting  him  in  the  performance  of  the  work  so 
as  not  to  interfere  with  the  public  safety  or  convenience. 
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seems  to  provide  for  every  thing  that  was  necessary  to  be 
provided  for  in  the  interest  of  the  public.  The  case  does 
not  appear  to  me  to  come  within  the  principle  of  the  de- 
cisions in  Great  Western  Railway  Go.  v.  HvAit,  and  Great 
Western  Railway  Go.  v.  Bougall,  18  U.  C.  124,  131. 

As  to  the  objection  that  a  mortgagee  of  the  property  is 
not  a  party  to  the  arbitration,  I  understood  that  any  ob- 
jection upon  that  ground  had  been  or  would  be  removed 
by  obtaining  the  consent  of  the  mortgagee.  It  appears  to 
me,  however,  I  confess,  in  the  absence  of  authority,  for  I 
have  been  referred  to  none  upon  that  point,  that  I  should 
not  set  aside  the  award  upon  that  ground.  A  mortgagor 
in  possession  may,  I  think,  well  be  entitled  to  be  a  party 
and  a  sufficient  party  to  the  arbitration  ;  and  as  owner  and 
occupier  and  interested  in  the  property,  in  the  words  of 
the  Act,  to  receive  the  compensation.  If  the  mortgagee 
claims  the  compensation,  or  if  the  county  entertain  any 
apprehension  that  payment  to  the  mortgagors  will  not  dis- 
charge them,  they  may  possibly  raise  the  point  by  an  ap- 
plication to  pay  the  money  into  Court,  if  that  can  be  done, 
as  to  which  I  express  no  opinion ;  but  having  gone  to  arbi- 
tration under  the  Statute  with  the  claimants,  as  owners 
and  occupiers  of  and  interested  in  the  property,  I  do  not 
think  they  can  move  to  set  aside  the  award  upon  the 
ground  that  the  claimants,  although  occupiers  of  and  inter- 
ested in  the  property,  have  as  owners  mortgaged  the  pro- 
perty to  other  persons  who  have  not  claimed  to  be  parties 
to  the  arbitration. 

The  rule,  I  think,  must  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 


(542) 


MICHAELMAS  TEUM,  42  VICTORIA,  1878. 

From  November  I8th  to  December  1th. 


In  Trinity  Vacation,  on  the  IStli  day  of  November, 
1878,  the  Honourable  John  Hawkins  Hagarty,  Chief 
Justice  of  the  Court  of  Common  Pleas,  was  appointed 
Chief  Justice  of  this  Court,  in  the  place  of  the  Honourable 
Robert  Alexander  Harrison,  deceased. 

In  Trinity  Vacation,"  on  the  15th  day  of  November, 
1878,  the  Honourable  Matthew  Crooks  Cameron,  one  of 
Her  Majesty's  Counsel  learned  in  the  law,  was  appointed 
one  of  the  Puisne  Judges  of  this  Court,  in  place  of  the 
Honourable  Mr.  Justice  Wilson,  appointed  Chief  Justice 
of  the  Court  of  Common  Pleas. 


Present  : 

The  Hon.  John  Hawkins  Hagarty,  C.  J. 
"  John  Douglas  Armour,  J. 

Matthew  Crooks  Cameron,  J.  (a). 


Bennett  et  ux.  v.  Corporation  of  County  of  York. 

Highway — Kingston  road — Liability  of  County  for  repair — Con.  Stat.,  (7., 
ch.  28,  Schedule  A. 

■Con.  Stat.,  C,  ch.  28,  Schedule  A,  declares  that  the  Kingston  Koad  east 
of  the  river  Don,  shall  not  be  held  to.  be  within  the  citj  of  Toronto  or 
liberties  thereof,  but  shall  remain  under  the  control  of  the  Commis- 
sioner of  Public  Works,  or  of  any  party  to  whom  it  may  be  transferred 
by  order  of  the  Governor  in  Council.  The  defendants  purchased  this 
road  from  the  Government,  and  with  their  permission,  express  or  im- 
plied, the  city  put  down  a  sidewalk  upon  it. 

Held,  that  defendants  were  liable  for  the  state  of  the  road  and  sidewalk, 
and  a  verdict  having  been  rendered  in  favour  of  the  plaintiffs  in  con- 
sequence of  an  injury  sustained  by  the  female  plaintiff  in  falling  on  the 
sidewalk,  which  was  out  of  repair,  the  Court  refused  to  interfere. 


(a)  Mr.  Justice  Cameron  was  not  sworn  in  until  the  27th  day  of 
November,  1878,  on  which  day  he  took  his  seat. 
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This  was  an  action  brought  by  the  plaintiffs  against  the 
defendants, for  an  injury  sustained  by  the  female  plaintiff 
in  falling  on  a  sidewalk  alleged  to  have  been  out  of  repair. 

There  were  two  counts  in  the  declaration,  the  first 
alleging  that  defendants  were  possessed  of  a  certain  road 
or  highway  in  the  County  of  York,  called  the  Kingston 
road,  on  the  south  side  of  which  was  a  boarded  footway, 
which  defendants  ought  to  have  maintained  and  kept  in 
good  repair,  so  as  to  prevent  damage  to  any  person  using 
the  same,  and  employing  ordinary  caution  in  the  use 
thereof ;  yet  that  defendants,  wrongfully  and  contrary  to 
their  duty,  so  negligently  kept  the  same  and  allowed  the 
same  to  get  into  disrepair,  and  the  planks  to  become  loose, 
as  to  be  dangerous  to  persons  passing  along  the  same, 
by  means  whereof  the  said  female  plaintiff,  wife  of  the 
said  George  Alfred  Bennett,  whilst  using  the  same,  by 
reason  of  the  tilting  up  of  one  of  tlie  said  planks,  was 
knocked  violently  to  the  ground,  and  was  thereby  injured, 
and  suffered  great  pain  and  bodily  suffering. 

The  second  count  was  for  damage  to  the  husband  in  the 
loss  of  the  comfort,  benefit,  and  assistance  of  his  said  wife, 
and  money  disbursed  in  and  about  the  nursing,  &c.,  of  his 
said  wife. 

Pleas  :  not  guilty,  not  possessed,  and  non-accrual  of  cause 
of  action  within  three  months. 
Issue. 

The  cause  was  tried  at  the  Toronto  Assizes  in  June  last, 
before  Gait,  J.,  and  a  jury. 

It  appeared  that  many  j^ears  previously  the  city,  with  the 
permission,  express  or  implied,  of  the  county,  had  put 
down  the  sidewalk  in  question  on  the  Kingston  road.  It 
also  appeared  that  the  city,  east  of  the  Don  bridge,  extended 
along  the  southern  line  of  the  Kingston  road,  and  that  the 
sidewalk  was  doubtless  put  down  chiefly  for  the  accom- 
modation of  the  city  ratepayers  and  inhabitants,  but  was 
equally  used  by  the  inhabitants  of  the  county  at  their 
pleasure.  The  female  plaintiff  was  passing  along  on  the 
sidewalk,  when  some  one  coming  along  stepped  on  a  loose 
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plank,  causing  it  to  tilt  up  and  strike  her,  and  producing 
the  injuries  complained  of. 

It  was  objected  that  the  defendants  were  not  liable,  as 
the  sidewalk  was  built  by  the  city,  and  under  their  charge. 

Leave  was  reserved  to  move  to  enter  a  nonsuit  on  this 
ground. 

It  was  also  urged  that  the  v/ife  had  been  guilty  of  con- 
tributory negligence,  as  it  appeared  that  she  had  been  for 
some  time  aware  of  the  defective  state  of  the  sidewalk, 
having  in  fact  tripped  on  it  before,  as  had  also  a  child  of 
hers  ;  and  that  defendants  had  no  notice  of  the  defects  in 
the  sidewalk  complained  of. 

The  jury  found  in  favour  of  the  plaintiffs,  $75  for  the 
wife,  and  $50  for  the  husband. 

J.  K.  Kerr,  Q.  C,  29th  August,  1878,  obtained  from 
Gait,  J.,  a  rule  nisi  accordingly  on  these  points. 

Donovan,  27th  November,  1878,  shewed  cause.  The 
defendants  are  clearly  liable.  The  road  belonged  to  them, 
and  not  to  the  city.  There  was  no  contributory  negligence 
on  the  part  of  the  wife.  He  cited  Adair  v.  Corporation 
of  Kingston,  27  C.  P.  120. 

Kerr,  Q.  C,  contra.  The  learned  Judge  should  have 
nonsuited  the  plaintiffs,  as  the  evidence  shewed  the  side- 
walk had  been  out  of  repair  for  some  time,  and  the  female 
plaintiff  knew  it :  Hutton  v.  Corporation  of  Windsor,  34 
TJ.  C.  R.  487 ;  Castor  v.  Corporation  of  Uxbridge,  89  U.  C. 
R  126,  127;  Boyle  v.  Corporation  of  Dundas,  25  C.  P. 
434,  435  ;  Ray  v.  Corporation  of  Petrolia,  24  C.  P.  73. 
On  the  evidence,  the  highway  and  sidewalk  were  not  the 
defendants' :  Harrold  v.  Corporation  of  Simcoe  and  On- 
tario, 18  CP.  9 ;  Hacking  v.  Corporation  of  Perth,  35 
U.  C.  R.  4G0.  The  contention  is,  that  the  defendants  took 
the  road  after  the  city  had  acquired  the  right  to  make  the 
sidewalk,  and  therefore  took  subject  to  the  city's  duty  to 
maintain  the  sidewalk.  Then,  there  is  no  evidence  of 
notice  to  the  defendants  of  the  defect :  Shearman  <^  Red- 
field  on  Negligence,  2nd  ed.,  sec.  407 ;  McCarthy  v.  Cor- 
p>oration  of  Oshaiua,  19  U.  C.  R.  245. 
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December  7th,  1878.  Hagarty,  C.  J. — On  the  general 
merits  we  see  no  sufficient  ground  for  our  interference. 

As  to  the  alleged  negligence,  and  contrilDutory  negli- 
gence, and  notice  to  defendants  as  to  the  state  of  the 
sidewalk,  it  all  rested  on  plaintiffs'  evidence,  as  the  defen- 
dants called  no  witnesses. 

We  do  not  think  the  learned  Judge  could  have  with- 
drawn the  case  from  the  jury,  and  he  left  it  to  them  in  a 
manner  of  which  the  defendants,  we  think,  cannot  justly 
complain. 

We  cannot  interfere  on  the  merits  on  this  evidence.  It 
went  fairly  to  the  jury,  who  found  for  the  plaintiffs,  with 
very  moderate  damages;  and  we  cannot  say  that  in  law 
the  verdict  is  unsupported  by  credible  testimony. 

The  defects  in  the  sidewalk  had  been  long  in  existence, 
and  well  known,  and  defendants  (if  responsible)  must  be 
held  to  have  reasonable  notice  on  this  evidence. 

Had  the  jury  found  for  defendants,  we  should  probably 
not  have  felt  warranted  in  interfering. 

As  to  the  question  of  liability,  the  Kingston  road,  on 
the  side  of  which  the  sidewalk  has  been  put,  is,  we  think, 
clearly  without  the  city  limits,  and  within  the  jurisdiction 
of  the  county. 

The  original  charter  of  the  cit}^  so  fixes  the  limits  :  4 
Wm.  lY.  ch.  23. 

Consol.  Stat.,  C,  ch.  28,  schedule  A  (p.  884),  declares  that 
the  Kingston  road,  east  of  the  river  Don,  shall  not  be  held 
to  be  within  the  city  of  Toronto  or  liberties  thereof,  but 
shall  remain  under  the  control  of  the  Commissioner  of 
Public  Works,  or  of  any  party  to  whom  it  might  be 
transferred  by  order  of  the  Governor  in  Council. 

The  defendants,  it  was  found,  purchased  this  road  from 
the  Government,  and  the  county  clerk  proved  the  county 
had  an  inspector  to  look  after  this  road,  but  not  the  side- 
walk. It  seemed  they  left  it  to  the  city  to  do  as  the  latter 
pleased  with  it. 

We  think  the  defendants  are  clearly  liable  for  the  state 
of  the  road  and  sidewalk  which  they  have  permitted,  if 
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not  to  have  been  put  there  originally,  certainly  to  remain 
for  years. 

We  are  not  now  enquiring  whether  the  city  could  be 
made  responsible,  but  we  certainly  think  that  there  can  be 
no  doubt  of  the  liability  of  the  county  as  the  owners  of 
the  whole  road. 

On  the  general  question,  we  may  refer  to  Coiyoration 
of  Vespra  v.  Cook,  26  C.  P.  182  ;  Rounds  v.  Corporation 
of  Stratford,  same  vol.  p.  11. 

Aemour  and  Cameron,  JJ.,  concurred. 


Rule  discharged. 
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Regina  v.  Bannerman. 

Criminal  law — Forgery — 32-33  Vic.  ch.  19,  sec.  54,  Z>. — Corroborative 

evidence. 

On  an  indictment  for  forgery  of  the  prosecutor's  name  as  endorser  of  a 
promissory  note,  the  prosecutor  swore  that  he  had  not  endorsed  the 
note  ;  that  it  was  not  his  writing  5  that  he  had  never  authorized  the 
prisoner  to  sign  his  name  to  the  note,  and  that  he  was  himself  unable 
to  write  his  name,  being  in  fact  a  marksman;  and  a  son  of  his  also 
swore  that  his  father  was  unable  to  write  his  name,  and  was  a  marks- 
man. The  prosecutor  also  swore  that  on  other  occasions  he  had 
endorsed  for  the  prisoner,  making  his  mark,  and  had  sometimes 
authorized  the  prisoner  to  write  his  name  : 

Held,  Cameron,  J.,  dissenting,  that  a  sufficient  prima  facie  case  was 
thus  made  out  5  that  the  prosecutor's  evidence  was  duly  corroborated 
within  the  meaning  of  32-33  Vic.  ch.  19,  sec.  54,  D.,  and  that  the 
onus  was  then  on  the  prisoner  to  shew  that  he  was  authorized  to  use  or 
write  the  prosecutor's  name. 

Per  Cameron,  J.,  that  the  part  of  the  prosecutor's  evidence  which 
required  to  be  corroborated  was  not  that  he  could  not  write,  but  that 
on  this  occasion  he  was  not  authorized,  and  on  this  point  there  was 
no  corroboration. 

This  was  a  case  reserved  for  the  opinion  of  this  Court, 
by  Burton,  J.  A. 

The  prisoner  was  tried  and  convicted  at  the  last  Assizes 
at  St.  Thomas,  upon  an  indictment  charging  liim  with 
forging  the  name  of  the  prosecutor  Peter  Ferguson,  as 
endorser  of  a  promissory  note,  and  also  charging  him 
with  uttering  the  same  note  with  the  forged  endorsement 
Peter  Ferguson,"  thereon,  well  knowing  the  same  to 
be  forged. 

The  note  in  respect  of  which  this  forging  and  uttering 
were  charged,  was  a  note  dated  the  1st  day  of  December, 
A.D.  1877,  made  by  the  prisoner,  payable  six  months  after 
the  date  thereof  to  the  order  of  Peter  Fero-uson,  at  the 
Molsons'  Bank,  in  St.  Thomas,  for  the  sum  of  $513.74,  and 
endorsed  "Peter  Ferguson." 

Evidence  was  given  that  the  signature  of  the  maker  of 
this  note  was  in  the  handwriting  of  the  prisoner,  and  that 
the  prisoner  had  given  this  note  to  Fish,  Sheppard  &  Co., 
of  Montreal,  as  security  for  the  payment  of  goods  sold  by 
them  to  him. 
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The  prosecutor,  Peter  Ferguson,  whose  name  was  en- 
dorsed on  the  note,  was  called  as  a  witness,  and  proved 
that  he  could  not  write,  that  he  never  did  write,  and  that 
the  only  way  he  could  signify  his  assent  to  any  document 
was,  by  making  his  mark  ;  and  on  being  shewn  the  note, 
and  being  asked  if  he  wrote  the  name  Peter  Ferguson,  on 
the  back  thereof,  said  he  never  did.  He  also  gave  evidence 
to  the  effect  that  he  never  authorized  any  one  to  endorse 
his  name  on  the  note.  Duncan  Ferguson,  a  son  of  the 
prosecutor,  also  proved  that  his  father,  Peter  Ferguson,  did 
not  write,  and  one  Day  also  proved  that  he  knew  the 
prosecutor,  Peter  Ferguson,  that  he  had  known  him  be- 
tween three  and  four  years,  and  that  he  knew  he  could 
not  write. 

Objection  having  been  taken  at  the  trial  by  the  prisoner's 
counsel  that  the  evidence  of  Peter  Ferguson,  a  person 
interested,  was  not  corroborated  by  the  other  evidence 
given  at  the  trial,  so  as  to  support  the  conviction  under 
the  statute  32-33  Yic.  ch.  19,  sec.  54,  D.,  the  learned  Judge 
reserved  the  question  for  the  opinion  of  this  Court. 

December  3, 1878.  McDougall  appeared  for  the  prisoner, 
and  contended  that  the  corroborative  evidence  was  insuffi- 
cient to  sustain  that  of  the  principal  witness.  He  referred 
to  Regina  v.  Giles,  6  C.  P.  84 ;  Ott  v.  Ott,  21  Grant  397, 
and  per  Draper,  C.  J.,  409,  410 ;  Regina  v.  Yates,  Car.  & 
Marsh.  132 ;  Regina  v.  Macdonald,  31  U.  C.  R.  337. 

J.  G.  Scott,  Q.  C,  contra,  contended  that  there  was  no 
need  for  further  corroboration,  citing  Regina  v.  Gardiner, 
8  C.  &  P.  737 ;  Regina  v.  Rogers,  2  C.  &  K.  607 ;  Regina  v, 
BirJcett,  8  C.  &  P.  732. 

28th  December,  1878.  Aemour,  J.— The  Act  32-33  Yic. 
ch.  19,  sec.  54,  provides  that  "  In  all  prosecutions  by  indict- 
ment or  information  against  any  person  or  persons  for  any 
offence  punishable  under  this  Act,  no  person  shall  be  deemed 
an  incompetent  witness  in  support  of  the  prosecution  by 
reason  of  any  interest  which  such  person  may  have  or  be 
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supposed  to  have  in  respect  of  any  deed,  writing,  instru- 
ment or  other  matter  given  in  evidence  on  the  trial  of  such 
indictment  or  information,  but  the  evidence  of  any  person 
or  persons  so  interested,  or  supposed  to  be  interested,  shall 
in  no  case  be  deemed  sufficient  to  sustain  a  conviction  for 
any  of  the  said  offences,  unless  the  same  is  corroborated  by 
other  legal  evidence  in  support  of  such  prosecution." 

The  corroboration  required  by  this  section  is  not  the 
corroboration  of  the  evidence  of  the  person  interested  in 
every  material  particular,  but  the  corroboration  of  it  in 
.some  material  particular  tending  to  support  the  prosecution. 

In  Regina  v.  Qiles,  6  C.  P.  84,  where  no  evidence  was 
given  of  the  forgery  but  that  of  the  person  interested,  and 
the  same  question  was  reserved  as  in  this  case,  Draper,  C.  J., 
says,  in  referring  to  the  evidence  of  such  person :  "  But 
there  is  no  corroboration  of  his  testimony,  i.e.,  there  is  no 
one  material  fact  proved  by  him  which  is  proved  either  by 
other  direct  testimony,  or  by  the  proof  of  other  facts 
which  go  to  establish  the  truth  of  any  material  part  of 
his  statements." 

I  am  of  opinion  that  the  evidence  of  Duncan  Ferguson 
and  'of  Day,  to  the  effect  that  the  prosecutor  was  unable 
to  write  his  name,  was  "  other  legal  evidence  in  support  of 
the  prosecution"  within  the  meaning  of  the  section  referred 
to,  and  that  it  sufficiently  corroborated  the  evidence  of  the 
prosecutor  to  sustain  the  conviction,  and  that  the  convic- 
tion must  therefore  be  affirmed.  See  Bessela  v.  Stern,  L. 
E.  2  G.  P.  Div.  265 ;  Cole  v.  Manning,  L.  K.  2  Q.  B.  Div. 
611. 

Hag  ARTY,  C.  J. — The  prisoner  uttered  a  note  purporting 
to  be  endorsed  "  Peter  Ferguson."  This  Peter  Ferguson 
swore  that  he  had  never  endorsed  such  a  note:  that  it  was 
not  his  writing:  that  he  had  never  authorized  the  prisoner 
to  put  his  name  there;  and  finally,  that  he  was  wholly  un- 
able to  write  his  name,  and  was  a  marksman.  A  son  of 
his  then  swore  that  his  father  was  unable  to  write  his 
name,  and  was  a  marksman. 
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I  am  of  opinion  that  a  sufficient  jprimd  facie  case  was 
thus  made  for  the  Crown,  and  that  the  evidence  of  Peter 
Ferguson  was  duly  corroborated  within  the  meaning  of  the 
statute. 

I  think  the  burden  was  then  on  prisoner  to  shew, 
as  a  defence,  that  he  was  authorized  to  use  or  write 
Ferguson's  name.  Our  statute  contains  this  clause  as  to 
corroboration.    It  is  not  in  English  legislation. 

I  cannot  believe  that  our  Legislature,  by  the  language  used, 
meant  corroboration  by  independent  testimony  as  to  every 
material  fact.  We  must  regard  the  object  of  the  statute,  to 
get  rid  of  the  objection  of  the  prosecutor  being  an  interested 
witness,  and  that  the  required  corroboration  would  naturally 
be  as  to  the  forged  name  or  written  matter.  Under  the 
old  law,  without  a  release,  Ferguson  vfould  have  been  in- 
admissible. The  prhnd  facie  case  could  only  have  been 
made  by  shewing,  as  here,  that  the  name  Peter  Ferguson 
was  not  and  could  not  have  been  written  by  him,  as  he 
couJd  not  v/rite.  I  think  that  would  have  been  sufficient 
for  the  Crown  to  prove.  Without  calling  Ferguson  it  would 
be  next  to  impossible  to  prove  negatively  that  he  had  not 
given  any  authority  for  another  to  use  his  name.  I  think 
from  the  very  nature  and  necessity  of  the  thing  it  must  be 
for  the  prisoner  to  shew  affirmatively  that  he  had  such 
authority. 

The  words  in  section  54  (Act  of  1869)  are,  "but  the 
evidence  of  any  person  so  interested,  or  supposed  to  be 
interested,  shall  in  no  case  be  deemed  sufficient  to  sustain  a 
conviction,  *  *  unless  the  same  is  corroborated  by  other 
legal  evidence  in  support  of  such  prosecution." 

I  do  not  read  this  as  requiring  independent  proof  in  every 
material  fact. 

If  this  be  insisted  on,  I  do  not  see  the  use  of  admitting 
the  interested  witness  at  all. 

In  some  statutes  requiring  corroboration  the  words  are, 
"  corroborated  in  some  material  particular,"  as  the  Bastard's 
Act.  On  this  the  case  of  Cole  v.  Manning,  L.  K.  2  Q.  B. 
Div.  611,  is  very  instructive.    It  was  insisted  that  the  cor- 
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roboration  must  be  as  to  the  fact  of  the  improper  intercourse. 
The  Court  held  that  general  evidence  of  acts  of  familiarity, 
the  existence  of  peculiar  opportunity,  &c.,  fcc,  might  be 
used  to  prove  the  charge  of  paternity.  Regina  v.  Pearcy, 
17  Q.  B.  902,  in  note,  may  be  cited. 

The  Statute  32  and  33  Vic.  ch.  68,  sec.  2,  declares  that 
no  plaintiff  in  an  action  for  breach  of  promise  of  marriage, 
shall  recover  a  verdict  unless  his  or  her  testimony  be 
corroborated  by  some  other  material  evidence  in  support 
of  such  promise. 

The  judgment  of  the  Court  of  Appeal,  in  Bessela  v.  Stern, 
L.  K.  2  C.  P.  Div.  265,  reversing  the  decision  of  the  Com- 
mon Pleas,  shews  clearly  the  kind  of  corroboration  which, 
under  these  words,  may  be  held  sufficient. 

In  our  statute  the  words  are  wider,  and  merely  require 
the  evidence  of  the  interested  prosecutor  to  be  "  corrobora- 
ted by  other  legai  evidence." 

I  am  of  opinion  the  evidence  in  this  case,  if  believed,  was 
legally  sufficient  to  support  the  conviction. 

Cameron,  J. — By  section  54,  ch.  19,  32-33  Victoria,  it  is 
provided,  "  Id.  all  prosecutions  by  indictment  or  informa- 
tion against  any  person  or  persons  for  any  offence  punish- 
able under  this  Act,  no  person  shall  be  deemed  an  incom- 
petent witness  in  support  of  the  prosecution  by  reason  of 
any  interest  which  such  person  may  have,  or  be  supposed 
to  have,  in  respect  of  any  deed,  writing,  instrument  or 
other  matter  given  in  evidence  on  the  trial  of  such  indict-, 
ment ;  but  the  evidence  of  any  person  or  persons  so  inter- 
ested, or  supposed  to  be  interested,  shall  in  no  case  be 
deemed  sufficient  to  sustain  a  conviction  for  any  of  the  said 
offences,  unless  the  same  is  corroborated  by  other  legal 
evidence  in  support  of  such  prosecution." 

Upon  the  trial  of  the  prisoner  for  the  alleged  forgery  of 
the  name  of  Petei  Ferguson,  as  endorser  of  a  promissory 
note  for  $513,74  made  by  the  prisoner,  payable  to  the  said 
Peter  Ferguson,  or  order,  the  prosecutor  was  called  as  a 
witness  in  support  of  the  prosecution,  and  gave  evidence 
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to  the  following  effect :  "  I  have  in  my  hand  a  note  made 
by  S.  M.  Bannerman  for  $513.74,  payable  six  months  after 
date,  dated  the  1st  day  of  November,  and  with  the  name 
Peter  Ferguson  on  the  back  of  it."  In  answer  to  the  ques- 
tion, "Did  you  write  that  Peter  Ferguson?"  he  said :  "I 
never  did.  The  prisoner  charged  me  with  writing  that 
name." 

In  cross-examination  he  stated  :  "  Bannerman  has  been 
carrying  on  business  in  Springfield  for  years.  I  was 
middling  well  acquainted  with  him.  We  used  to  visit  at 
each  other's  houses  sometimes.  We  were  on  friendly 
terms.  I  have  endorsed  for  him  at  various  times.  I  did 
not  sign  my  name  then.  I  put  my  mark.  I  think  I 
authorized  him  four  times  to  write  my  name.  That  com- 
menced two  years  ago  last  September.  I  think  it  ran  on 
for  three  months.  He  paid  the  first  note,  and  in  a  little 
while  he  came  again  and  did  the  same  thing.  The  next 
time,  I  think,  was  in  August.  I  am  not  very  certain.  I 
could  not  remember  when  the  fourth  time  was.  It  was 
renewals.  He  was  never  paying  up.  I  think  these  were 
the  only  endorsements  I  ever  made.  T  might  have  endorsed 
more.  It  was  at  the  Exchange  and  at  Molson's  Bank,  St. 
Thomas.  I  think  there  was  only  the  four  times  that  I 
endorsed.  My  memory  may  cheat  me,  though.  I  never 
authorized  him  to  use  my  name  in  any  other  way.  I  knew 
Nichol  of  Springfield.  I  gave  an  order  to  Bannerman  then. 
I  authorized  my  name  to  be  put  there  on  that  occasion.  I 
had  forgotten  that.  I  used  to  be  at  the  prisoner's  store 
frequently.  I  traded  some  in  his  store."  To  the  question, 
"  Whenever  you  made  these  endorsements,  or  added  your 
mark  to  these  notes,  it  was  always  when  you  and  Banner- 
man  were  alone,  was  it  not  ?"  He  answered,  "  Yes ;  I 
thought  at  the  time  Bannerman  would  not  wrong  me.  I 
would  not  have  authorized  him  to  endorse  notes  for  me  if 
I  had  had  the  least  expectation  that  I  would  have  to  pay 
them." 

Duncan  Ferguson  and  James  Day  gave  evidence  that 
Peter  Ferguson  could  not  write  ;  and  the  question  for  the 
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decision  of  the  Court  reserved  at  the  trial  is,  was  this 
legal  evidence  in  support  of  the  prosecution  corroborative 
of  the  evidence  of  Peter  Ferguson,  within  the  meaning  of 
the  above  section  of  ch.  3  9,  32-33  Vic.  ?  I  am  of  opinion 
it  is  not.  It  is  not  alleged  or  pretended  on  the  part  of  the 
prosecution  that  the  prisoner  attempted  to  imitate  the 
writing  of  the  prosecutor,  because  he  could  not  write,  and 
could  not  therefore  be  imitated  ;  and  if  he  endorsed  at  all, 
some  one  had  to  write  his  name ;  but  it  is  alleged  that, 
without  authority,  the  prisoner  Avrote  the  name  of  the  pro- 
secutor on  the  back  of  the  note :  that  although  he  had 
endorsed  on  several  occasions  when  the  prisoner  wrote  his 
name  for  him  and  he  put  his  mark,  and  might  have  done  so 
on  others,  and  on  one  occasion  had  authorized  him  to  sign 
his  name  for  him  when  he  was  not  present  at  the  signing, 
he  did  not  authorize  it  to  be  done  on  the  present  occasion. 

Now,  to  my  mind,  in  this  case  the  part  of  the  evidence 
of  the  prosecutor  that  requires  to  be  corroborated  in  sup- 
port of  the  prosecution  is  not  that  he  could  not  write,  but 
that  the  writing  his  name  on  the  back  of  this  note  was  not 
on  an  authorized  occasion.  The  prosecutor  says  that  when 
he  made  the  endorsements  to  the  notes,  or  put  his  mark 
there,  he  and  the  prisoner  were  alone.  Now,  assume  that 
the  prosecutor  chose  to  say,  shortly  after  having  authorized 
the  prisoner  to  sign  his  name  to  a  note,  that  he  had  not 
authorized  him,  in  what  a  perilous  position  the  prisoner 
would  have  been  placed,  the  authority  having  been  given 
when  they  were  alone,  if  all  that  the  prosecutor  was 
required  to  do  in  support  of  his  statement,  to  sustain  a 
charge  of  forgery,  was  to  shew  that  he  could  not  write. 
Or,  to  make  the  position  plainer,  assume  that  the  prosecutor 
said,  on  fifty  different  occasions  I  authorized  the  prisoner 
to  write  my  name,  but  on  this  particular  occasion  I  did  not; 
could  it  be  said  that  proof  he  could  not  write  would  be 
evidence  in  corroboration  of  his  evidence  in  support  of  the 
prosecution  ?  The  statute  does  not  say  that  what;  is 
required  in  corroboration  is  evidence  of  the  w^ant  of  gen- 
uineness of  the  signature,  but  corroboration  of  the  evidence 
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of  the  person  interested  or  supposed  to  be  interested  in  the 
instrument  alleged  to  have  been  forged,  meaning,  of  course, 
the  material  evidence  of  such  person,  and  what  is  material 
must  depend  upon  the  circumstances  of  each  case.  Where 
the  prosecutor  can  write,  evidence  that  the  signature 
alleo-ed  to  have  been  forced  is  not  his  handwritino-  would 
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be  corroborative  of  his  evidence  in  denial,  because  no  pre- 
sumption of  authority  to  another  to  write  his  name  could 
exist ;  but  in  this  case,  even  of  a  person  able  to  write,  if  in 
his  evidence  he  said  I  authorized  the  prisoner  to  write  my 
name  for  m.e  on  many  notes,  but  I  did  not  on  this  particular 
one,  it  would  not  be  evidence,  in  corroboration  of  his  evi- 
dence in  support  of  the  prosecution  for  forgery,  to  prove 
the  handwriting  did  not  resemble  his. 

In  the  one  case  evidence  that  the  writing  did  not  resem- 
ble the  prosecutor's  would  be  material,  in  the  other  it 
would  not,  because  the  guilt  or  innocence  would  in  no 
manner  depend  upon  the  genuineness  of  the  signature,  that 
is,  as  being  the  actual  handwriting  of  the  prisoner.  I  know 
it  may  be  urged  with  verv  great  force  that  this  considera- 
tion is  one  entirely  for  the  jury,  and  they  are  to  determine, 
on  all  the  facts  before  them,  whether  the  signature  is 
authorized  or  not.  That  v*^ould  have  been  so  v/ithout  this 
statute;  but  it  provides  in  positive  terms  that  in  no  case 
shall  the  evidence  of  the  person  interested,  or  supposed  to 
be  interested,  be  deemed  sufficient  to  sustain  a  conviction 
for  forgery,  unless  the  same  is  corroborated  by  other  legal 
evidence  in  support  of  the  prosecution.  It  is  for  the  Court 
to  say  v^hether  the  evidence  is  sufficient  to  go  to  the  jury 
in  corroboration  of  the  evidence  of  the  prosecutor,  and  upon 
the  best  consideration  I  have  been  able  to  give  the  case  I 
am  of  opinion  that  there  was  no  evidence  given  on  this 
trial  corroborative  of  the  evidence  of  the  prosecutor  on  the 
point  requiring  corroboration,  and  therefore  the  conviction 
of  the  prisoner  was  wrong  and  should  be  reversed. 

It  was  not  contended  that  tire  evidence  of  Peter  Ferguson 
did  not  require  corroboration,  but  if  it  had  been  Regina  v. 
Giles,  G  C.  P.  84,  is  a  clear  authority  against  such  contention. 
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It  may  be  a  very  difficult  matter  to  prove  a  negative, 
and  it  may  be  said  the  affirmative,  that  the  prisoner  had 
authority,  rests  with  him  to  make  out.  If  no  one  were 
present  when  the  authority  was  given,  it  would  be  im- 
possible for  the  prisoner  to  prove  it,  and  thus  the  difficulty 
of  direct  proof  may  be  as  great  in  one  case  as  the  other, 
and  sometimes  it  is  essential  to  give  evidence  to  establish 
a  negative :  see  Williams  v.  The  East  India,  Co.,  3  East 
192,  and  cases  there  cited.  The  presumption  of  innocence 
is  on  the  prisoner's  side,  and  to  displace  this  there  should 
have  been  some  evidence  on  the  only  point  really  in  ques- 
tion, the  want  of  anything  corroborative  of  the  prosecutor. 

The  Bastardy  case  of  Cole  v.  Manning,  L.  H.  2  Q.  B.  Div. 
611,  is  not  an  authority  against  the  prisoner  in  this  case. 
The  language  of  the  statute  there  was,  "  If  the  evidence  of 
the  mother  be  corroborated  in  some  material  particular  by 
other  evidence  to  the  satisfaction  of  the  said  Justices,  they 
may  adjudge  the  man  to  be  the  putative  father  of  such 
bastard  child,"  and  it  was  held  that  previous  intimacy  be- 
tween the  mother  of  the  child  and  the  defendant  was  evi- 
dence corroborating  the  mother's  on  a  material  point.  Here 
the  statute  prohibits  in  positive  terms  the  conviction  of 
the  prisoner  unless  the  evidence,  and  not  merely  some 
material  particular,  shall  be  corroborated,  and,  as  I  have 
already  said,  the  material  point  here  requiring  corrobora- 
tion is  that  the  name  of  the  prosecutor  to  the  note  was  not 
written  by  the  defendant  on  an  authorized  occasion,  it 
being  admitted  he  had  authority  on  at  least  one  occasion 
to  sign  his  name  when  the  prosecutor  did  not  make  his 
mark,  and  on  several  occasions  when  the  prosecutor  said 
he  made  his  mark. 

Conviction  affirmed. 
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Marrin  et  al.  v.  Stadacona  Insurance  Company. 

Insurance — Los<*,  if  any,  payable  to  a  third  party— Cancellation — Right  of 
insured  to  recover. 

The  plaintiffs  effected  an  insurance  with  defendants,  loss,  if  any,  payable 
to  H.,"  as  security  for  goods  supplied  by  H.  to  them.  The  policy  was 
held  by  H.  and  was  handed  over,  it  appeared,  by  some  mistake  of  the 
latter's  clerk,  among  a  number  of  other  policies  effected  by  H.,  to 
defendants  for  surrender  or  cancellation  :  Held,  that  plaintiffs  were 
entitled  to  recover,  and  that  it  was  not  necessary  to  bring  the  action 
in  the  name  of  H.,  whose  interest,  if  any,  was  wholly  contingent  on 
the  state  of  his  account  with  tho  plaintiffs  when  the  right  of  action 
accrued. 

Held,  also,  that  in  the  case  of  a  policy  such  as  this,  the  payee  cannot 
deal  with  it  as  his  own,  and  agree  to  its  cancellation.  He  may  surren- 
der his  claim  under  it,  but  the  owner  of  the  property  who  is  named  as 
the  insured,  if  he  retain  his  interest  in  the  property,  is  entitled  to  the 
insurance  to  the  extent  of  such  interest. 

Action  on  a  fire  policy  for  $5,000,  dated  24tli  April, 
1876,  for  one  year,  and  renewable,  on  a  stock  of  goods  in 
Barrie,  averring  loss  to  full  amount  insured. 

Pleas  :  Non  est  factum. 

2.  That  before  loss  the  policy  was  delivered  up  by  plain- 
tiffs to  the  defendants  to  be  cancelled,  and  the  risk  was 
terminated,  &c. 

3.  On  equitable  grounds,  that  the  policy  was  issued  to 
Messrs.  Hughes  upon  the  terms  that  the  loss,  if  any,  should 
be  payable  to  them  as  being  interested  in  the  goods  insured, 
and  they  became  entitled  to  the  benefit  of  said  policy  :  that 
before  the  loss  it  was  agreed  with  Hughes  that  the  policy 
should  be  returned  to  defendants  and  cancelled,  and  the 
risk  terminated  ;  and  that  defendants  should  deliver  to  the 
policy  holders  an  undertaking  to  make  a  return  to  them 
of  unearned  premiums  after  a  settlement  of  certain  existing 
losses,  and  Hughes  accepted  their  proposal,  and  they  de- 
livered to  them  their  undertaking  to  pay  $61,  the  premium 
for  the  unexpired  term,  and  applied  to  them  for  the  policy 
to  be  cancelled,  and  Hughes  handed  the  same  to  defendants 
for  that  purpose,  and  the  policy  was  cancelled  and  the 
liability  put  an  end  to. 

Issue. 
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The  trial  took  place  at  Toronto,  before  Gait,  J.,  without 
a  jury. 

By  the  terms  of  the  policy,  the  loss,  if  any,  was  made 
payable  to  Messrs.  Hughes  Bros.,  of  Toronto.  There  v/as 
a  further  insurance  in  the  Western  Insurance  Company 
for  $5,000. 

The  plaintiffs  had  been  dealing  with  the  Messrs.  Hughes 
for  some  years,  and  owed  them  about  $8,000  for  goods  sup- 
plied on  credit. 

Hughes  was  a  shareholder  in  defendants'  company,  and 
introduced  the  plaintiff,  P.  Marrin,  to  them,  going  with  him 
to  the  office.  Plaintiff  signed  the  application,  and  it  Avas 
arranged  the  loss,  if  any,  should  be  paid  to  Hughes. 
Hughes  had  urged  him  to  insure  his  goods.  The  fire 
occured  on  the  22nd  of  September,  1877. 

Plaintiff  swore  that  he  sent  the  money  to  pay  the  pre- 
mium, and  also  to  renew  at  the  end  of  the  year :  that  he 
never  knew  or  heard,  up  to  the  time  of  the  fire,  of  any 
alleged  cancelling  of  the  policy  ;  and  that  he  had  never 
authorized  Hughes  to  deal  with  the  policy. 

The  first  receipt  of  premium,  April,  1876,  was  to  Marrin 
Bros.,  and  again  on  the  1st  of  May,  1877,  there  was  a  re- 
ceipt for  the  renewal  premium  from  plaintiffs. 

The  great  fire  at  St.  Johns,  N.  B.,  was  in  June,  1877 
The  defendants'  company  sustained  very  extensive  losses 
and  temporarily  suspended  business.  Public  notice  thereof 
was  given,  and  that  the  company  would,  on  presentation  of 
policies,  give  a  certificate  of  the  amount  of  unearned  pre- 
miums thereon. 

Messrs.  Hughes  had  a  good  many  policies,  (some  nine  or 
ten),  in  defendants'  company,  and  when  the  suspension 
was  known,  they  proceeded  to  re-insure  with  other  com- 
panies. None  of  these  policies  were  in  the  position  of 
plaintiffs,  except  one  of  a  man  named  Johnston,  which  was 
held  over  till  he  was  communicated  with.  They  made  no 
re-insurance  on  plaintiffs'  policy. 

On  the  30th  of  June  Messrs  Hughes  sent  a  letter  to- 
plaintiffs  to  the  effect  that  defendants'  company  had  sus- 
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pended,  and  it  would  be  necessary  for  plaintiffs  to  re-insure, 
and  asked  whether  they  would  re-insure  in  Barrie  or  in 
Toronto. 

Plaintiffs  said  they  never  received  this  letter.  At  all 
events  it  was  never  answered,  and  no  re-insurance  was 
effected. 

It  appeared  that  Messrs.  Hughes  were  indebted  to  de- 
fendants for  calls  on  stock,  and  the  latter  had  been  for 
some  time  pressing  for  payment.  At  last  the  parties  came 
to  some  understanding  that  the  defendants  w^ould  allow 
Hughes  the  amount  of  the  unearned  premiums  on  his 
policies  that  were  to  be  cancelled,  and  they  should  pay  the 
balance  in  cash. 

A  number  of  certificates  were  made  out,  (ten),  dated  the 
3rd  of  July,  1877.  One  read  thus :  "  In  consideration  of 
the  cancelment  and  surrender  to  the  Stadacona  Fire  and 
Life  Insurance  Company  of  Quebec,  of  its  fire  policy,  No. 
9514,  issued  to  Messrs.  Marrin  Brothers,  Barrie,  the  said 
company  hereby  undertakes  to  pay  to  them  the  sum  of 
$61,  being  amount  of  unearned  premiums  due  under  the 
terms  of  the  said  policy." 

The  gross  amount  of  the  certificates  was  $211.60.  The 
calls  were  $304.75,  and  the  cheque  of  Messrs.  Hughes  for 
the  difference,  $93.15,  was  given  to  defendants  on  Septem- 
ber 20th,  1877,  only  two  days  before  the  fire. 

Mr.  Hughes  swore  very  positively  that  he  had  no  inten- 
tion whatever  to  cancel  or  surrender  plaintiffs'  policy  :  that 
he  had  no  authority  so  to  do  :  that  he  referred  the  matter 
to  the  plaintiffs :  that  he  claimed  no  lien  on  or  interest  in 
the  goods  sold  to  plaintiffs  :  that  he  signed  the  cheque  for 
the  balance  above  mentioned,  drawn  and  filled  by  his  clerk, 
and  that  he  had  no  idea  thpot  he  had  been  credited  with 
the  unearned  premium  thereon,  and  immediately  on  learn- 
ing it  he  sent  the  money  to  defendants,  who  declined  to 
receive  it. 

One  Convey,  a  clerk  of  Hughes,  fully  confirmed  this 
view,  stating  that  it  was  his  mistake  :  that  after  the  St. 
John's  fire  he  went  over  the  policies  with  his  employer, 
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Hughes,  who  told  him  to  put  the  plaintiffs'  policy  aside ^ 
and  that  he  was  writing  to  plaintiff  about  it :  that  he  had 
all  the  policies  in  a  hand  in  his  drawer,  and  when  Reed, 
defendants'  agent,  who  was  attending  to  the  cancelling 
of  the  policies,  came  about  it,  that  he  handed  him  all 
the  policies,  including  plaintiffs'  :  that  on  the  morning 
after  the  fire,  when  Hughes  discovered  this,  he  severely 
blamed  him  for  what  he  had  done  :  that  he  was  aware, 
when  he  gave  the  policies  to  Reed,  that  the  plaintiffs' 
was  amongst  them,  but  he  said  he  considered  them  all 
equally  worthless. 

Archibald,  Hughes'  book-keeper,  stated  that  he  took  the 
amount  of  unearned  premiums  from  Reed,  and  drew  a 
cheque  for  the  balance,  which  he  took  to  Hughes,  who 
signed  it  at  his  request,  witness  saying  it  was  a  cheque  for 
the  balance  above  the  unearned  premium  :  that  he  (wit- 
ness) did  not  know  that  plaintiffs'  policy  had  been  included 
in  the  statement. 

After  the  fire  plaintifis  called  a  meeting  of  their  creditors. 

A  Mr.  Eby,  called  by  defendants,  said  he  was  at  the 
meeting :  that  he  thought  plaintiff  admitted  having  re- 
ceived the  letter  already  noticed  from  Hughes  about  re- 
insuring, but  had  overlooked  it,  and  he  stated  that  he 
understood  the  policy  was  spoken  of  as  cancelled  and  of 
no  value,  and  was  treated  as  such  by  the  creditors,  who 
agreed  to  a  composition  of  so  much  in  the  dollar. 

Hughes  and  plaintiff  both  denied  this  account  of  the 
meeting,  and  said  that  the  difficulty  spoken  of  at  the 
meeting  about  the  policy  referred  to  the  defendants'  finan- 
cial difficulties,  and  that  plaintiffs  insisted  they  had  never 
cancelled. 

At  the  time  of  the  fire,  Hughes'  claim  ao-ainst  the 

■'CD  C) 

plaintiffs  was  reduced  from  $8,000  to  about  85,000,  and 
there  was  a  policy  in  the  Western,  of  which  $3,000  was 
to  go  to  Hughes. 

The  defendants'  witnesses  varied  the  account  of  the 
various  arrangements  in  some  detail,  but  the  substance  of 
the  evidence  was  as  already  started. 
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As  one  of  these  witnesses  said,  they  did  not  know  that 
the  plaintiffs  knew  anything  about  the  matter,  "except 
that  we  inferred  that  they  did  know  about  it,  and  that 
their  agent  was  acting  under  their  instructions." 

The  learned  Judge  found  that  the  policy  was  effected  by 
the  plaintiffs  for  their  own  benefit :  that  the  memorandum 
in  the  policy  was  made  as  a  security  to  Messrs.  Hughes  for 
payment  of  any  balance  of  account  that  might  be  due  to 
them  :  that  Messrs.  Hughes  had  no  authority,  as  agents  for 
the  plaintiffs,  to  surrender  the  policy  :  that  the  plaintiffs 
never  did  surrender  the  policy :  that  the  policy  was  given 
up  by  mistake  of  Convey,  without  authority  from  Hughes 
to  give  it  up  :  that  defendants  acted  in  good  faith  :  and 
^  that  Hughes  had  no  intention  to  interfere  with  the  policy 
at  all.    He  found  a  verdict  for  plaintiffs  for  $5,089. 

27th  August,  1878,  O'Brien  obtained  a  rule  nisi  from 
Gait,  J.,  to  set  aside  the  verdict  and  enter  it  for  defen- 
dants, or  for  a  new  trial  on  the  law  and  evidence,  to 
which  T.  Ferguson,  Q.  C,  and  O'Sullivan,  2nd  December, 
1878,  shewed  cause.  The  question  is,  was  the  policy 
cancelled  ?  Marrin  &  Co.  effected  the  insurance,  and 
they  were  the  assured.  If  any  question  should  turn 
on  this,  see  Livingstone  v.  Western  Ins.  Co.,  16  Grant 
9.  Now,  Every  v.  Provincial  Ins.  Co.,  10  C.  P.  20 ; 
Richards  v.  London  &  Liver'pool  Ins.  Co.,  25  IJ.  C.  400 ; 
McGollum  V.  Mna  Ins.  Co.,  20  C.  P.  289 ;  Orchard  v. 
jEtna  Ins.  Co.,  5  C.  P.  445 ;  Beemer  v.  Anchor  Ins.  Co.,  16 
U.  C.  K.  485  ;  Davies  v.  Hor^ie  Ins.  Co.,  24  U.  C.  R.  364, 
all  shew  that  no  one  but  the  party  in  whose  name  the 
policy  is  issued  can  sue  on  it.  It  was  the  merest  mistake 
giving  up  the  policy.  Convey,  the  assistant  book-keeper 
of  Hughes,  had  no  authority  from  Hughes  to  do  so.  Then, 
there  was  no  authority  to  cancel  the  policy.  On  this 
point  see  Xenos  v.  Wichham,  L.  R.  2  H.  L.,  at  p,  321,  per 
Lord  Cranworth.  A  person  to  whom  a  loss  is  made  pay- 
able is  not  an  assignee.  Grosvenor  v.  Atlantic  Fire  Ins. 
Co.,  5  Duer.  517,  is  against  the  plaintiffs,  but  the  case  has 
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not  been  followed.  They  also  refeiTed  to  Hale  v.  Mechanics 
Ins.  Co.,  6  Gray  169;  Loving  v.  Manufacturers  Ins.  Co., 
8  Gray  28  ;  Washington  Fire  Ins.  and  Atlantic  Fire  Ins. 
Co.  V.  Kelly,  5  Bennett,  302. 

Robinson,  Q.  C,  and  O'Brien,  contra.  The  words  are, 
loss,  if  any,  payable  to  Hughes.  In  the  absence  of  any 
notice  to  the  company,  the  company  may  deal  with  the 
party  to  whom  the  loss  is  payable.  There  is  no  injustice 
in  construing  the  policy  in  this  way.  If  Hughes  could 
have  sued,  as  Bank  of  Hamilton  v.  Western  Ins.  Co. 
seems  to  shew,  he  could  release  the  company.  Clinton  v. 
Hope  Ins.  Co.,  45  JST.  Y.  E,.  544 ;  Cone  v.  Niagara  Fire 
Ins.  Co.,  60  N.  Y.  Rs.  619,  shew  that  where  a  policy  is 
made  in  this  way,  the  payee  is  the  proper  party  to  sue. 
See  also  Ennis  v.  Harmony  Fire  Ins.  Co.,  3  Bosv/orth, 
516. 

28th  December,  1878.  Hagarty,  C.  J. — "We  do  not  see 
how  we  can  hold  that,  on  the  evidence  adduced,  the  findings 
of  the  learned  Judge  are  not  warranted.  We  think  we 
should  have  arrived  at  similar  conclusions  on  similar 
testimony. 

It  seems  abundantly  clear  that  the  insurance  was  effected 
in  good  faith  by  the  plaintiffs  for  their  own  protection 
acting  under  the  advice  of  the  wholesale  merchant  whose 
goods  they  had  bought  on  credit,  making  the  .loss  payable 
to  him  for  his  protection,  signing  the  application  and  de- 
scribing the  property  in  the  ordinary  way.  We  see  no 
reason  for  acceding  to  the  argument  that  he  should  have 
been  the  plaintiff. 

We  are  not  now  considering  whether  a  person  to  whom 
a  loss  is  made  payable,  and  who  would  be  absolutely  en- 
titled to  the  sum  assured  if  the  loss  occurred,  might  not 
sue  in  his  own  name  in  accordance  with  the  legislation  of 
the  last  few  years.  All  we  have  to  hold  is  the  very  plain 
proposition,  that  these  plaintiffs  have  an  undoubted  right 
to  sue  in  their  own  name,  the  interest  of  the  persons  named 
as  the  payees  of  the  loss,  if  any,  being  wholly  contingent 
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on  tlie  state  of  the  account  when  the  right  of  action 
accrued. 

The  defence  has  two  difficulties  to  surmount :  1st.  Was 
there  an  effective  cancellation  of  the  policy  by  Messrs. 
Hughes,  assuming  that  the  latter  had  the  right  to  sur- 
render ?  2nd.  Would  the  plaintiffs  be  bound  by  Hughes' 
acts  without  their  assent  or  knowledge  ? 

Both  points  have  been  in  effect  found  against  defendants. 

The  defendants  no  doubt  fully  believed  that  Hughes  had 
the  right  or  had  plaintiffs'  authority  to  make  the  surrender, 
but  we  think  they  took  upon  themselves  the  risk  of  the 
existence  of  such  authority. 

We  are  unable  to  accede  to  the  argument  that,  whenever 
a  loss  is  by  the  terms  of  the  policy  made  payable  to  a  per- 
son other  than  the  assured,  that  such  person  has,  by  law, 
the  right  to  deal  with  the  policy  as  his  own,  and  if  he 
please  agree  to  its  cancellation. 

It  may  be  conceded  that,  as  far  as  the  payment  to  him 
is  concerned,  he  may  surrender  his  claim  ;  but  the  person, 
who,  as  owner  of  the  property,  is  named  as  the  party  in- 
sured, must  we  think,  if  he  retains  his  interest  in  the  pro- 
perty, be  entitled  to  his  indemnity  for  the  loss  to  the 
extent  of  such  interest  up  to  the  amount  insured. 

The  defendants  did  not  in  fact  materially  alter  their 
position  by  the  arrangements  alleged  to  have  been  made 
with  Hughes.  The  fire  occurred  within  two  days  of  the 
final  arrangement,  and  the  unearned  premium  allowed 
by  them  in  the  alleged  settlement  was  promptly  ten- 
dered back  to  them,  and  can  still,  of  course,  be  retained 
by  them. 

The  only  really  doubtful  point  on  the  evidence  seems  to 
be,  whether  plaintiffs  knew  or  did  not  know  of  defendants' 
suspension  by  Hughes'  letter  or  otherwise.  But  even  if 
they  did  know  it,  we  can  hardly  say  that  their  doing 
nothing  thereon  till  the  fire,  bars  the  action  against  defen- 
dants for  the  loss.  There  is  no  evidence  whatever  that 
they  ever  authorized  Hughes  to  surrender  or  cancel. 

The  letter  does  not  tell  them  that  Hughes  proposed  to 
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re-insure,  but  leaves  it  wholly  to  tliem  to  say  whether  they 
would  re-insure  in  Barrie  or  in  Toronto.  Their  simply 
doing  nothing,  on  receipt  of  this  letter,  can  hardly  amount 
to  a  consent  on  their  part  that  Hughes  should  surrender 
the  policy — a  surrender  in  fact  not  consummated  till  the 
20th  of  September,  two  days  before  the  fire. 
We  think  the  rule  must  be  discharged. 

Armour  and  Cameron,  JJ.,  concurred. 

Rule  discharged. 


GouiNLocK  V.  The  Manufacturers  and  Merchants 
Mutual  Insurance  Company  of  Canada. 

Insurance — Statutory  conditions — R.  8.  O.  ch.  162. 

To  a  question  contained  in  an  application  for  insurance,  For  what  pur- 
pose are  the  premises  occupied  ?  "  the  answer  was  "  Dwelling,  &," 
which  the  learned  Judge  found  to  mean  "  &c."  Held,  that  this  meant 
dwelling  et  cetera,  and  that  on  the  evidence  as  to  what  passed  between 
the  applicant  and  the  agent,  notice  was  given  that  the  premises  were 
occupied  for  another  purpose  also — a  drinking  saloon,  as  it  appeared. 

It  also  appeared  that  the  Company's  agent  had  the  fullest  knowledge  of 
the  existence  of  the  saloon,  and  that  it  had  been  the  subject  of  discus- 
sion between  such  agent  and  the  applicant,  and  further,  that  the  chief 
agent  had  certified  on  the  back  of  the  application  that  he  had  person- 
ally inspected  the  premises  and  recommended  the  risk. 

Held^  that  there  was  no  breach  of  the  first  statutory  condition,  (R.  S.  0. 
ch.  162),  and  that  plaintiff  was  entitled  to  recover. 

This  was  an  action  on  a  fire  policy  for  $800,  upon  a  two 
story  rough-cast  building,  destroyed  by  fire. 

The  case  was  tried  at  the  last  Fall  Assizes  at  Brantford, 
before  Paterson,  J.  A.,  without  a  jury,  and  a  verdict  was 
found  for  the  plaintiff  for  $864. 

His  judgment,  which  is  to  be  found  below,  gives  a  very 
clear  statement  of  the  pleadings  and  facts,  with  his  find- 
ings on  the  case. 
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Patterson,  J.  A. — The  plaintiff  declares  upon  a  policy 
for  $800  upon  a  two  story  rougli-cast  building,  particularly 
described  in  the  said  policy,"  and  which  was  totally  de- 
stroyed by  fire. 

The  defence  rests  upon  the  2nd,  8rd,  5th,  and  6th  pleas. 

The  second  plea  sets  up  a  breach  of  the  first  statutory 
condition,  which  is,  that  if  any  person  shall  insure  his 
building  or  goods,  and  shall  cause  the  same  to  be  described 
otherwise  than  they  really  are,  to  the  prejudice  of  the 
company;  or  shall  misrepresent  or  omit  to  communicate 
any  circumstance  which  is  material  to  be  known  to  the 
company,  in  order  to  enable  them  to  judge  of  the  risk  they 
undertake,  such  insurance  shall  be  of  no  force  in  respect 
to  the  property  in  regard  to  which  the  misrepresentation 
is  made ;  and  it  avers  that  the  plaintifi*  in  the  applica- 
tion for  the  insurance  caused  the  building  to  be  described 
otherwise  than  it  really  was,  to  the  prejudice  of  the 
defendants. 

This  plea  assumes  that  the  condition  refers  to  the 
description  given  in  the  ai^plication,  which  may  not 
be  correct.  It  seems  to  me  to  refer  to  the  description  in 
the  policy,  as  it  does  not  speak  of  describing  the  building, 
w^hich  is  what  the  applicant  does  in  the  application,  but 
causing  it  to  he  described,  w^hich  is  what  the  company  do 
at  his  instance  in  the  policy.  On  this  issue,  however,  I 
must  take  the  application,  and  I  there  find  the  description 
of  the  building  to  be  "rough-cast,"  "18  x  36."  "Two 
storys."  The  only  misdescription  in  this  is  in  the  figures 
36.  It  apparently  should  have  been  18  x  70.  This  mis- 
description was  not  to  the  prejudice  of  the  company,  or  at 
all  events  it  is  not  in  any  way  shewn  by  the  evidence  to 
have  been  to  their  prejudice.  It  is  not  only  shew^n  as  a 
fact,  that  the  agent  who  took  the  application,  viz.,  Mc- 
Kenzie  Mills,  son  of  the  agent,  personally  went  to  the 
building  and  drew  the  diagram  and  application,  but  S. 
Mills,  the  more  formally  recognized  agent,  certified  that  he 
had  personally  inspected  the  premises  and  recommended 
the  risk. 
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I  find  against  the  defendants  on  the  second  plea. 

The  third  plea  sets  up  the  same  condition  as  the  second, 
but  it  does  not  correctly  set  out  the  condition  as  it  appears 
upon  the  policy.  It  sets  out  a  condition  avoiding  the 
insurance  for  a  misrepresentation  or  omission,  interpolating 
those  words  after  the  v^^ord  "  Misrepresentation/'  where  I 
have  underlined  it  above.  The  condition  on  the  policy  is 
as  I  have  above  extracted  it. 

The  breach  relied  on  under  the  third  plea  is  an  omission. 
Neither  of  these  pleas  sets  out  the  particular  fact  relied  on 
as  a  breach  of  the  condition.  The  pleas  would  certainly 
have  been  open  to  objection  on  this  ground;  but  issue  hav- 
ing been  taken  upon  them,  the  defendants  have  been  left 
at  liberty  to  prove  any  facts  which  will  sustain  the  general 
allegation. 

The  charge  is  that  to  the  10th  question  of  the  applica- 
tion, "For  what  purpose  are  the  premises  occupied?" 
the  plaintiff  answered  "  Dwelling,  &"  omitting  to  state 
that  besides  living  in  the  house,  his  tenant  kept  a  saloon  in 
it.  I  think  the  fact  that  a  saloon  was  kept  in  the  building 
was  material  to  be  made  knovfn  to  the  company.  It  is 
shewn  that  the  minimum  rate  for  a  saloon  is  2,40  per  cent, 
and  this  risk  was  taken  at  IJ. 

I   do   not  think  there   was   any  misrepresentation 
"Dwelling,  &,"  I  have  no   doubt  was  meant   for  and 
was  understood  as  meaning  (if  any  attention  was  paid 
to  it),  "  Dwelling,  &c."    It  is  argued  that  the  character 
"  &  "  meant  merely  "  and,"  and  was  employed  to  con- 
nect that  answer  with  the  one  given  to  the  next  ques- 
ion,  which  formed  the  second  part  of  the  question  No.  9 
viz.,  "How  many  tenants  ?"    But  it  is  clear  to  my  mind 
that  the  answer  "  one  "  was  quite  independent  of  the  other, 
and  that  the  character  "       which  is  the  symbol  of  "  et,' 
w  s  meant  to  denote  "  et  cetera,"  and  to  convey  that  the 
building  was  not  occupied  solely  as  a  dwelling  house. 

But  while  there  was  no  misrepresentation,  there  was 
the  omission  to  communicate  the  circumstance  that  the 
building  was  used  for  a  saloon.    The  younger  Mills,  who 
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took  this  application  on  behalf  of  his  father,  who  was 
the  formally  appointed  agent,  and  who  thus  took  applica- 
tions with  the  knowledge  and  consent  of  the  defendants, 
knew  perfectly  well  that  the  saloon  was  there,  and  omitted 
to  state  the  fact  in  the  application,  because  he  understood 
that  the  license  would  cease  at  the  first  of  March,  a  by-law 
under  the  Dunkin  Act  having  been  passed ;  and  taking  the 
application  on  the  5th  of  January  he  in  some  way  satis- 
fied himself  that  it  was  right  to  omit  the  mention  of  the 
saloon.  It  is  shewn  on  all  hands  that  the  rate  of  1 J  is  an 
outside  rate  for  a  dwelling  house.  The  secretary  of  the 
company  suggests  that  it  was  made  so  because  of  the 
proximity  of  a  hotel.  My  own  opinion  is,  that  Mills  in- 
tended to  cover  in  that  way  the  saloon  risk  up  to  1st  of 
March. 

There  appears  to  be  formidable  difficulty  in  the  plain- 
tifiT's  way  upon  this  plea.  I  shall,  however,  enter  a  verdict 
for  him  upon  it,  leaving  the  defendants  to  urge  their 
points  before  the  Court  in  banc,  where  they  can  be  more 
deliberately  considered.  The  grounds  on  the  pl?in tiff's 
side  on  which  I  act  are  the  following  : — 

1.  Although  the  form  of  application  directs  the  applicant 
to  answer  the  questions  as  a  description  on  which  the 
insurance  is  to  be  predicated  (the  meaning  of  which  I  can 
only  venture  timidly  to  guess  at  without  much  assistance 
from  the  signification  of  the  word),  yet  the  circumstance 
was  known  to  the  370unger  Mills,  and  must  also  have  been 
known  to  his  father,  who  certifies  that  he  personally  in- 
spected the  premises,  and  who  took  the  plaintifi*'s  money 
and  note,  and  gave  him  his  interim  receipt. 

2.  The  condition  set  out  in  the  plea  is  shewn  not  to  be 
that  contained  on  the  policy ;  and  the  condition  on  the 
policy  does  not  avoid  the  insurance  for  an  omission. 

3.  If  I  am  justified  in  the  inference  that  the  rate  was 
fixed  as  high  as  it  was  in  order  to  cover  the  saloon  risk  till 
March,  the  defendants  were  not  prejudiced  by  the  omission. 
The  subsequent  extension  of  the  license  till  May,  was  the 
act  of  the  Legislature. 
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The  fifth  plea  relies  on  the  circumstance  that  the  defen- 
dant did  not  furnish  with  his  proof  of  loss  the  statutoiy 
declaration  required  by  the  statutory  condition  which  the 
plea  sets  out.  The  fact  was,  that  an  affidavit  taken  before 
a  J.  P.  was  furnished  instead  of  a  statutory  declaration- 
I  think  the  replication  to  this  is  proved  and  the  defect 
cured.  Mr.  Hardy  points  out  that  the  condition,  as  set 
out,  does  not  defeat  the  action  for  want  of  the  proofs  directed 
to  be  given.  I  should  allow  the  plea  to  be  amended,  if 
necessary,  by  setting  out  condition  16,  which  makes  the 
proofs  conditions  precedent  to  the  right  to  payment ;  but 
the  question  does  not  properly  arise  on  the  issue  in  fact. 

The  defence  attempted  by  the  6th  plea  is  fraudulent 
over  statement  of  loss.  There  is  no  sufficient  evidence,  or 
indeed  any  evidence  of  fraud,  even  on  the  assumption  that 
the  whole  building  was  not  insured.  In  my  construction 
of  the  whole  contract,  however,  the  whole  building  was 
insured. 

I  understand  the  building  to  have  consisted  of  a  front 
part,  which  was  18  by  36,  and  which  stood  on  a  stone 
foundation  and  had  a  cellar  under  it.  This  ran  back,  as  I 
gather  from  the  evidence,  from  the  street  to  the  brow  of  a 
hill  which  sloped  rapidly  down  to  the  river.  The  rear 
part  of  the  house,  which  was  18  by  34,  was  over  this  de- 
clivity, being  supported  and  kept  up  to  the  level  of  the 
front  part  by  posts.  This  part  may  or  may  not  have  been 
built  at  the  same  time  as  the  front.  The  evidence  does  not 
shew  how  this  was,  but  it  all  was  one  house.  The  descrip- 
tion, 18  X  36,  was  only  correct  as  applied  to  that  part 
which  could  be  m^easured  on  the  ground,  or  that  which 
had  the  stone  foundation,  and  of  course  it  did  not  correctly 
give  the  dimensions  of  the  whole  house.  But  that  fcdsa 
demonstratio  is  by  no  means  conclusive  that  only  the 
half  of  the  house  was  insured.  It  is  clear  that  the  plain- 
tiff sent  young  Mills  to  look  at  the  whole  house  and  to 
describe  it  all,  and  supposed  that  it  was  all  described.  I 
think  he  was  correct  in  that  supposition.  The  description 
in  the  policy  is,  "  A  two  story  rough-cast  building,  18  by 
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36,  occupied  as  a  dwelling,  marked  No.  1  on  diagram."  It 
was  not  half  a  house,  but  a  whole  house — one  occupied  as 
a  dwelling,  not  as  half  a  dwelling.  The  diagram  referred 
to  is  on  the  application ;  and  turning  to  the  application 
all  question  is  removed  by  an  answer  to  question  11 — 
"  External  exposure  ?"  "  North,  8  feet  from  brick  store. 
East,  isolated  by  river.  South,  joins  brick  hotel.  West, 
street  66  feet." 

What  is  isolated  by  the  river  ?  Not  half  the  house,  but 
the  whole  house.  That  is  what  the  application  described, 
and  wdiat  the  senior  agent  personally  inspected,  as  he  cer- 
tified on  the  back  of  the  application,  and  the  risk  on 
which  he  recommended. 

There  remains  only  the  question  of  damages.  No  wit- 
ness has  been  called  by  the  defendants  to  throw  doubt  on 
the  valuations  made  for  the  plaintiff  or  to  afford  me  any 
data  for  reducing  their  valuations  because  the  building 
was  originally  put  up  a  good  many  years  ago.  The 
valuation  in  the  policy,  on  which  the  agent  after  personal 
inspection  recommended  the  risk,  was  Si, 200,  a  smaller 
sum  than  it  is  valued  at  by  the  witnesses.  I  think  the 
plaintiff  is  entitled  according  to  that  valuation,  and  to 
have  a  verdict  for  $800  and  eleven  and  a  half  months' 
interest,  $46.    Verdict  for  $846. 

November  19th,  1878.  Osier,  Q.  C,  obtained  a  rule  nisi 
to  enter  a  verdict  for  defendants,  upon  the  ground  that 
the  defendants'  second  and  third  pleas,  or  one  of  them 
was  proved. 

December  5th,  1878.  Hardy,  Q.  C,  shewed  cause.  The 
third  plea  was  not  proved,  and  the  Judge  so  found. 
There  was  no  misrepresentation,  for  he  used  the  premises 
for  a  dwelling  as  well  as  for  a  saloon,  the  latter  use  to 
cease  in  about  three  weeks,  as  the  Dunkin  Act  had  passed 
and  would  then  be  in  force.  The  agent,  too,  was  aware  of 
this.  He  filled  up  the  application  and  the  existence  of  the 
saloon  was  discussed  between  plaintiff  and  him  :  Benson  v. 
Ottawa  Agricultural  Ins.  Co.,  42  U.  C.  R.  282 ;  Naughter 
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V.  NaugJiter,  43  U.  C.  K.  121 ;  Johnston  v.  Canada  Farmers 
Mutual  Ins.  Co.,  28  C.  P.  211.  The  CWt  will  not  inter- 
fere with  the  finding  of  the  Judge  who  tried  the  case, 
when  it  is  a  mere  matter  of  costs  which  is  at  stake. 

F.  Osier,  contra.  "  Misrepresentation  "  covers  just  such 
a  case  as  this.  The  application  forms  the  basis  of  the  con- 
tract, and  the  applicant  is  bound  by  it,  especially  where,  as 
here,  he  is  an  intelligent  man.  At  the  foot  of  the  appli- 
cation is  a  contract  that  "  the  foregoing  "  is  a  true  exposi- 
tion of  all  the  facts  relating  to  the  property  sought  to  be 
insured.  It  will  not  do  to  say  that  the  agent  was  aware  of 
the  saloon,  and  in  fact  filled  up  the  application :  that  does 
not  relieve  the  applicant,  for  if  he  concurs  in  a  misrepre- 
sentation, he  must  take  the  consequences  of  it :  "two  wrongs 
cannot  make  a  right."  And,  because  the  agent  arranged 
with  the  applicant  a  rate  based  upon  the  intended  discon- 
tinuance of  the  saloon  after  a  certain  date,  does  it  follow 
that  the  company  are  thereby  disentitled  to  be  informed 
as  to  the  then  actual  user  of  the  property  ?  Surely  not, 
and  reference  is  directed  to  Shannon  v.  Hastings  Mutual 
Ins.  Co.,  2  App.  R.  81 ;  Billington  v.  Provincial  Ins.  Co., 
2  App.  R.  158  ;  Williams  v.  Canada  Farmers  Mutual  Ins. 
Co.,  27  C.  P.  119. 

December  28,  1878.  Hagarty,  C.  J.— On  the  whole 
case  we  feel  inclined  to  adopt  the  views  so  clearly  expressed 
by  the  learned  J udge. 

He  finds  that  the  flourish  or  figure  after  the  word 
"  dwelling,"  means  "  &;c."  "We  do  not  dissent  from  that 
conclusion.  Then  the  question  stands  :  For  what  purpose 
are  the  premises  occupied  ?  Answer,  "  Dwelling,  et  cetera," 
occupied  for  the  purpose  of  a  dwelling  and  other  purposes. 

We  agree  that  to  describe  the  place  as  a  dwelling  house, 
and  omitting  to  add  that  a  drinking  saloon  was  in  it,  and 
inducing  the  defendants  to  accept  it  for  insurance  simply 
as  an  ordinary  dwelling  house,  would  bring  it  within  the 
statutory  conditions. 

But  the  plaintiff,  in  a(fding  the  "  &c.,"  gave  notice  that 
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there  was  another  purpose  for  the  occupation,  and  we  can- 
not omit  to  notice  that  in  using  that  description  he  was 
aware  that  the  agent,  acting  for  the  company,  had  the 
fullest  knowledge  and  notice  of  the  saloon  being  there ; 
so  that  he  and  the  agent,  as  their  joint  work,  produce  the 
application  and  diagram  as  the  result  of  their  personal 
knowledge  and  examination  of  the  premises,  and  the 
existence  of  the  saloon  is  a  subject  of  discussion  between 
them. 

It  is  difficult,  under  such  circumstances,  to  hold  that  the 
case  is  brought  within  either  the  letter  or  the  spirit  of  the 
statutable  conditions  relied  on  by  these  pleas. 

Plaintiff  did  not  either  insure  his  buildings  or  cause 
them  to  be  described  otherwise  than  as  they  really  were 
to  the  prejudice  of  the  company,  nor  did  he  misrepresent 
or  omit  to  communicate  any  circumstance  v/hich  was 
material  to  be  made  known  to  enable  them  to  judge  of  the 
risk.  Everything  was  frankly  communicated  and  shewn, 
and  the  written  statement,  under  the  circumstances,  must 
be  held  sufficient. 

As  the  learned  Judge  points  out,  the  chief  agent  (Mill's 
father),  certifies  on  the  back  of  the  application  that  he  had 
personally  inspected  the  premises  and  recommended  the 
risk. 

The  learned  Judge  was  also  of  opinion  that  the  rate  was 
fixed  as  high  as  it  was  in  order  to  cover  the  saloon  risk  for 
the  few  weeks  before  the  Temperance  Act  should  come 
into  force,  shewing  still  more  clearly  the  full  knowledge 
of  defendants,  and  that  nothing  was  really  concealed,  omit- 
ted, or  kept  back. 

Adopting,  as  we  do,  the  learned  Judge's  conclusions,  we 
do  not  feel  it  necessary  further  to  discuss  the  questions 
raised. 

Armour  and  Cameron,  J  J.,  concurred . 

Rule  discharged. 
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Hare  v.  Henderson. 

Innkeeper — Fire — Death  of  guest — Liability. 

Held,  on  demurrer  to  the  declaration  set  out  below,  that  an  innkeeper  is 
not  responsible  for  neglecting  to  warn  his  guest  of  the  breaking  out  of  a 
fire  in  the  building  so  as  to  enable  him  1o  escape,  and  therefore  that 
the  innkeeper  is  not  liable  in  an  action  by  the  guest's  personal  represen- 
tative for  damages  in  consequence  of  the  death  resulting  from  such 
fire. 

Declaration  by  Jane  Hare,  administratrix  of  J ohn  Hare» 

"  That  the  defendant  was  an  innkeeper,  and  kept  a  com- 
mon inn  for  the  accommodation  of  travellers,  and  the  said 
John  Hare  in  his  lifetime,  as  and  being  a  traveller,  was 
received  into  the  said  inn  by  the  defendant,  and  the  said 
John  Hare  thence,  and  until  and  at  the  time  of  receiving 
the  injuries  hereinafter  mentioned,  abided  as  a  traveller 
and  guest  in  the  said  inn,  and  while  the  said  John  Hare 
was  so  abiding  as  such  traveller  and  guest  at  the  said  inn, 
and  during  the  night  time,  and  while  the  said  John  Hare, 
as  such  guest  as  aforesaid,  was  sleeping  in  a  room  in  the 
said  inn,  the  said  inn  caught  and  became  on  fire,  and  there- 
upon it  became  the  duty  of  the  defendant  to  warn  the  said 
John  Hare  of  the  said  inn  being  on  fire,  and  to  assist  him 
in  escaping  out  of  the  said  inn,  and  there  was  sufficient 
time  from  the  breaking  out  of  the  said  fire  in  the  said  inn, 
and  from  the  time  the  defendant  had  notice  of  it,  and 
before  the  fire  reached  the  part  of  the  said  inn  where  the 
said  John  Hare  was  sleeping,  to  have  enabled  the  defen- 
dant to  warn  and  disturb  the  said  John  Hare,  so  as  to 
enable  him,  the  said  John  Hare,  to  escape  from  the  said 
inn,  yet  the  defendant  did  not  warn  the  said  John  Hare, 
nor  inform  him  of  the  said  fire,  but  so  negligently  con- 
ducted himself  in  that  behalf  that  the  said  John  Hare  was 
thereby  wounded,  injured  and  bruised  in  and  by  the  said 
fire,  and  in  consequence  thereof,  and  of  the  injuries  so 
received,  the  said  John  Hare  afterwards,  and  within  twelve 
calendar  months  next  before  this  suit,  died. 
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And  the  plaintiff,  as  administratrix  as  aforesaid,  for  the 
henefit  of  herself,  as  the  wife  of  the  said  John  Hare,  and 
of  William  Henry  Frederick  Hare,  Sarah  Jane  Hare,  Ann 
Elizabeth  Hare,  Robert  John  Hare,  Samuel  Albert  Hare, 
and  Mary  Adeline  Hare,  the  children  of  the  said  John 
Hare,  according  to  the  statute  in  such  case  made  and  pro- 
vided, claims  $10,000." 

Demurrer :  That  it  was  not  the  duty  of  the  defendant, 
as  in  the  declaration  mentioned,  to  warn  and  notify  the 
said  John  Hare  of  the  said  inn  being  on  fire,  and  to  assist 
him,  the  said  John  Hare,  in  escaping  out  of  the  said  inn. 

Lount,  Q.  C,  appeared  in  support  of  the  demurrer. 

McCarthy,  Q.  C,  contra. 

May  31st,  1878.  Gwynne,  J, — Judgment  in  this  case 
must  be  for  the  defendant  upon  the  demurrer.  The 
declaration  states  no  act  of  commission  which  is  relied 
upon  as  negligence,  and  that  seems  to  be  essential  to  entitle 
a  plaintiff  to  recover  in  an  action  of  this  kind :  SoutJicot  v. 
Stanley,  1  H.  &  N.  251.  Moreover,  whatever  moral  duty 
may  have  been  imposed  upon  the  defendant  to  call  the 
deceased,  if  the  defendant  himself  had  time,  and  was  in  a 
position  to  do  so,  I  don't  see  that  his  omitting  to  perform 
that  duty  was  the  causa  causans  of  the  deceased's  death. 
The  fire  is  admitted  to  have  been  purely  accidental,  and  it 
follows  that  the  death  from  an  accidental  fire  must  be 
regarded  as  being  itself  accidental. 

From  this  judgment  the  plaintiff  appealed  to  the  full 
Court. 

November  25,  1878.  McCarthy,  Q.C.,  for  the  plaintiffs- 
Though  a  landlord  may  not  be  responsible  for  the  breaking 
out  of  a  fire,  still  when  a  fire  has  broken  out  there  is  a  cer- 
tain responsibility  as  to  his  guests  cast  upon  him.  Here 
there  was  ample  time  after  the  discovery  of  the  fire  to 
warn  the  plaintiff  of  his  danger,  so  that  he  might  have 
escaped. 
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Loimt,  Q.C.,  contra.  The  fact  that  there  never  before 
has  been  such  an  action  is  the  best  answer  to  this :  Addison 
on  Torts,  4th  ed.,  249,  500 ;  Wharton  on  Negligence,  ed.  of 
1874,  sec.  678.  If  the  action  will  lie  at  all,  so  also  will  an 
indictment  for  criminal  negligence. 

December  28,  1878.  Hagarty,  C.  J.— We  think  the 
judgment  of  Gwynne,  J.,  against  the  declaration  must 
stand.  The  case  is  confessedly  one  of  first  impression, 
and  Mr.  McCarthy  frankly  admitted  he  could  produce  no 
authority. 

There  is  little  in  the  books  on  the  subject.  Bacon's 
Abridgment,  "  Innkeepers,"  C,  "  If  the  guest  be  assaulted 
and  beaten  in  the  inn,  he  shall  not  have  an  action  against 
his  host,"  citing  Calyes  Case,  8  Co.  32,  1  Sm.  L.  C.  108. 

That  case  discusses  the  point  a  little  at  page  206.  "The 
words  are  hospitihus  damnum  non  eveniat.  These  words 
are  general,  but  they  are  restrained  by  the  preceding  words, 
hj)na  et  catalla,  which  restrain  the  latter  words  only  to 
movables,  and  therefore  by  the  latter  words  if  the  guest 
be  beaten  in  the  inn  the  innkeeper  should  not  answer  for 
it,  for  the  injury  ought  to  be  done  to  his  movables  Avhich 
he  brings  with  him ;  and  by  the  words  of  the  writ  the 
innkeeper  ought  to  keep  the  goods  and  chattels  of  his 
guest,  and  not  his  person  ;  and  yet  in  such  case  of  battery 
Tiospiti  damnum  evenit,  but  that  is  restrained  by  the  former 
words." 

We  ought  to  be  very  careful  in  creating  a  new  liability, 
and  we  think  this  declaration  attempts  so  to  do.  Even  if 
the  duty  of  the  innkeeper  were  as  extensive  as  the  plain- 
tiff seeks  to  put  it,  it  would  be  quite  consistent  with  the 
pleading,  that  the  defendant  had  no  reason  to  believe,  and 
did  not  believe,  that  the  fire  would  reach  that  part  of  the 
house  where  Hare  was,  and  was  eno-ao^ed  all  the  time  in 
trying  to  extinguish  it,  believing  he  could  succeed  in  so 
doing. 

Any  pleading  seeking  to  fasten  such  a  liability  on  a 
mere  nonfeasance,  ought  to  shew  beyond  reasonable  doubt 
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a  clear  neglect  of  some  legal  duty.    Very  serious  difficulty 
also  exists  in  holding  that  the  alleged  breach  of  duty  by  ' 
the  defendant  was  the  proximate  cause  of  the  injury. 

It  would  be  easy  to  suggest  many  startling  illustrations 
of  the  possible  effect  of  establishing  the  principle  urged 
by  the  plaintiff.  It  is  sufficient  now  to  say  that  we  think 
the  count  discloses  no  cause  of  action. 

Armour  and  Cameron,  JJ^,  concurred. 

J udgment  for  defendant  on  demurrer. 


Regina  v.  Stewart. 

Criminal  law — Larceny — Evidence. 

Meld,  Cameron,  J  dissenting,  that  the  prisoner  was  properly  convicted, 
on  the  evidence  set  out  below,  of  the  larceny  of  certain  articles  con- 
nected with  a  mill  which  he  had  rented  from  the  prosecutor,  and  that 
in  the  manner  in  which  the  case  was  reported,  the  only  question  for 
the  Court  was,  whether  in  any  view  of  the  evidence  the  prisoner  could 
have  been  found  guilty. 

This  was  a  case  reserved  for  the  opinion  of  this  Court, 
by  the  Junior  Judge  of  the  County  of  Simcoe,  at  the 
General  Sessions  of  the  Peace,  held  at  Barrie  on  the  12th 
of  June  last. 

The  indictment  charged  the  prisoner  with  stealing  two 
endless  chains,  one  shaft  about  twelve  feet  long,  three  shafts 
about  three  feet  long,  three  cog-wheels,  five  iron  boxes,  ten 
belts,  five  small  wheels,  one  foot  for  shaft,  one  balance 
wheel  for  drag  saw,  one  iron  pully  wheel  and  head  of  tumb- 
ling shaft,  the  property  of  John  H.  S.  Drinkwater. 

The  evidence  material  to  the  case,  with  the  objections 
taken  by  the  prisoner's  counsel,  appears  in  the  judgment  of 
Mr.  Justice  Cameron. 
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December  3,  1878.  McCarthy,  Q.  C,  for  the  prisoner. 
The  indictment  should  have  been  for  stealing  the  fixtures 
under  sec.  20  or  75  of  32-33  Vic.  ch.  21,  D.  instead  of  for 
larceny.  On  the  authority  of  the  case  of  Begina  v.  Martin, 
2  C.  &  K.  956,  it  was  quite  competent  for  the  Judge,  after 
the  conviction  of  the  prisoner,  to  have  reserved  the  points 
raised  for  the  opinion  of  this  Court.  Rose  v.  //ope. 
22  C.  P.  482,  has  no  application  where  they  are  tenant 
fixtures.  The  legal  estate  in  the  fixtures  was  in  the 
mortgagee  (Drink water)  and  the  equity  of  redemption  in 
the  prisoner.  The  evidence  does  not  sustain  this  indict- 
ment, which  ought  to  have  been  in  a  special  form,  under 
sec.  20  or  75  of  the  Act  already  cited,  and  not  for  simple 
larceny,  of  which  he  could  not  be  guilty,  as  he  Avas  in 
possession.  There  could  be  no  amendment,  the  powers  as 
to  which  are  under  sec.  71  of  ch.  29,  32-33  Vic.  On  the 
question  of  fixtures  see  Grant  v.  Wilson,  17  U.  C.  R.  144*. 

J.  G.  Scott,  Q.C.,  contra,  contended  that  the  question 
simply  was  whether  there  was  legal  evidence  to  support  the 
<iharge,  which  he  submitted  there  was,  citing  Regina  v. 
Gooch,  8  C.  &  P.  293. 

December  28,  1878.  Cameron,  J. — The  prisoner's  con- 
viction on  the  indictment  as  framed,  namely,  for  simple 
larceny,  can  only  be  sustained  in  one  of  three  ways.  1st.  If 
there  was  evidence  for  the  jury  that  the  prisoner  had  com- 
mitted simple  larceny.  2nd.  If  the  evidence  established 
that  the  prisoner  was  a  bailee  of  the  goods,  and  had  fraud- 
ulently taken  or  converted  them  to  his  own  use  or  the  use  of 
some  other  person,  bringing  the  case  within  section  3  of  chap. 
21, 32-33  Vic.  D.  Or,  3rd.  If  the  goods  alleged  to  have  been 
stolen  were  let  to  the  prisoner  to  be  used  by  him  in  or 
with  any  house  or  lodging,  and  were  not  fixtures  under 
sec.  75  of  the  above  Act.  The  point  or  points  intended  to 
be  reserved  are  not  very  clearly  defined,  but  the  whole 
evidence  is  returned,  and  the  objections  of  law  to  the  right 
of  the  Crown  to  secure  a  conviction  are  stated,  and  the 
learned  Judge  then  proceeds  to  say:  "  These  questions  of 
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law  I  then  decided  to  reserve  for  the  opinion  of  the  Court 
of  Queen's  Bench,  in  order  that  the  prisoner  should  get  the 
benefit  of  them  if  the  objections  should  be  decided  in  his 
favour."  These  objections  are,  as  I  understand  the  inten- 
tion of  the  learned  Judge  in  reserving  the  points,  those 
taken  by  Mr.  Pepler,  the  prisoner's  counsel,  at  the  close  of 
the  case  for  the  Crown,  and  those  taken  by  Mr.  McCarthy, 
also  counsel  for  the  prisoner,  when  the  judgment  and  sen- 
tence of  the  Court  were  moved  for  after  the  verdict. 
Mr.  Pepler 's  objections  were  : — 

1.  There  was  no  case  to  go  to  the  jury,  because  the 
prosecutor  admits  he  was  only  a  mortgagee  of  the  goods. 

2.  The  mill  was  rented  for  ten  years,  and  as  a  tenant  the 
prisoner  had  a  right  to  do  what  he  liked  with  the  property, 
so  long  as  he  did  not  make  away  with  it. 

3.  The  Crown  cannot  succeed  under  sec.  3,  ch.  21,  Act  of 
1869,  unless  the  time  has  elapsed  for  which  the  bailment 
took  place,  and  no  expiration  of  the  bailment  is  shewn. 

Mr.  McCarthy's  objections  were  : — 

1.  The  indictment  is  for  larceny.  On  the  evidence  the 
prisoner  (if  liable  to  a  criminal  prosecution  at  all)  can  only 
be  so  liable  under  the  75th  sec.  of  ch.  21,  32-33  Vic, 
1869,  as  a  tenant,  for  stealing  fixtures,  and  in  that  case  the 
indictment  should  have  been  prepared  under  and  in  accord- 
ance with  that  section,  and  the  case  brought  within  its 
terms  at  the  trial. 

2.  That  although  the  parties  (prosecutor  and  prisoner) 
apparently  bore  to  each  other  the  additional  relation  of 
mortgagor  and  mortgagee  as  to  all  or  some  of  the  property, 
alleged  to  have  been  stolen,  as  far  as  compatible  with 
the  relation  of  landlord  and  tenant,  yet  the  whole  case 
shewed  that  it  was  a  mere  question  of  account  with  such 
mortgagee,  and  that  the  prisoner  had  endeavoured  to  so 
arrive  at  a  settlement,  and  that  he  regarded  the  property 
as  his  own  subject  to  settlement,  and  so  claimed  under 
colour  of  right  at  the  least. 

Upon  the  whole  case  it  appears  the  goods  mentioned  in 
the  indictment  were  at  first  the  property  of  the  prisoner  : 
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that  they  were  placed  hj  him  in  a  saw  mill  which  he  had 
leased  from  the  prosecutor,  John  H.  S.  Drinkwater :  that 
the  latter  claimed  to  own  them  in  all  or  in  one  or  more  of 
three  ways;  first,  by  their  having  been  placed  in  the 
mill,  by  which  I  understand  is  meant  having  become  affixed 
thereto.  The  prosecutor's  evidence  as  to  this  is,  "  I  con- 
sider the  property  mine  when  it  was  put  up  in  the  mill." 
Secondly,  through  a  chattel  mortgage  made  by  the  prisoner 
to  the  prosecutor,  to  secure  the  latter's  claim  against  the 
prisoner ;  and  thirdly,  by  an  assignment  from  Mr.  Alport, 
an  official  assignee,  to  whom,  under  the  Insolvency  Law, 
the  prisoner  had  made  an  assignment  of  his  estate  and 
effects  for  the  benefit  of  his  creditors. 

The  only  evidence  of  importance  relating  to  the  owner- 
ship and  possession  of  the  property,  is  that  of  the  prose- 
cutor, the  said  John  H.  S.  Drinkwater,  which,  as  far  as 
material,  was  as  follows  :  "  The  prisoner  lives  on  the  same 
lot  as  I  do.  I  own  a  saw  mill.  Eented  it  to  prisoner,  in 
1874,  I  think,  for  ten  years,  under  verbal  lease.  $300  a 
year,  taxes  and  repair.  He  paid  me  $50  for  the  first  and 
two  quarters  after  that.  He  continued  under  this  arrange- 
ment till  he  failed  two  years  ago.  He  made  an  assignment 
in  insolvency  to  Mr.  Alport,  and  asked  me  to  become  his 
security.  I  had  taken  a  chattel  mortgage  for  my  claim 
on  the  2nd  of  April.  In  it  were  included  some  of  the 
articles  he  is  now  charged  with  stealing — the  trimmers, 
shafting,  drag  saw,  and  shafting.  Since  the  chattel  mort- 
gage none  has  been  put  in  the  mill.  I  became  his  security 
on  the  composition  notes.  I  have  paid  part  of  them.  I 
recognize  the  assignment  produced  as  the  one  made  to  me 
by  Mr.  Alport,  of  the  property  in  the  mill.  I  allowed  the 
prisoner  to  go  in  the  mill,  he  to  pay  me  rent.  In  Novem- 
ber last  I  observed  the  trimmers  were  out  of  order,  and 
were  in  a  corner.  He  said  the  men  had  broken  them.  A 
short  time  after  I  went  again,  and  they  were  gone.  He 
said  he  had  sent  them  to  the  founder."  (Note,  the  trimmers 
are  not  included  in  the  indictment.)  "  Afterwards  I  noticed 
some  of  the  machinery,  a  wheel  of  the  drag  saw,  was  gone. 
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I  went  to  a  new  mill  he  was  building  and  found  the  wheel 
of  the  drag  saw,  chains  and  some  irons  close  to  the  house 
adjoining.  I  went  in,  and  they  shewed  me  some  more  ma- 
chinery up  stairs,  belts,  &c.,  which  had  come  from  my  mill. 
This  was  on  the  16th  of  April.  Next  day  but  one  I  went 
to  take  possession  of  them,  but  they  were  gone.  *  *  *  The 
things  mentioned  in  the  indictment  were  found,  some  in 
the  loft,  some  in  the  milk-house.  They  were  the  same  I 
had  seen  at  prisoner's  house  and  mill  previously,  my  pro- 
perty. If  the  prisoner  had  paid  me  the  amount  of  the  com- 
position notes,  I  would  have  given  him  back  the  property, 
but  I  was  not  bound  to.  I  took  the  assignment  as  security. 
Since  the  prisoner  went  on  with  the  business,  I  received 
some  money  from  Robert  Thompson,  for  lumber  sent  him 
by  prisoner.  I  drew  on  him,  prisoner  told  me  to.  I  drew 
several  times.  I  would  then  pay  prisoner's  debts  incurred 
about  the  mill.  I  handed  him  the  money.  He  was  to  give 
me  $2  a  thousand  for  my  timber.  I  received  orders  on 
Quinn  for  $200,  out  of  which  I  applied  $150  for  rent  and 
the  rest  on  account  of  timber.  I  had  to  pay  Mr.  Alport 
for  expenses  connected  with  the  insolvency.  I  received  S3 
for  shingle  belts.  I  am  on  the  wrong  side  of  the  books. 
Never  have  had  a  settlement.  I  considered  the  property 
mine  when  it  was  put  up  in  the  mill.  *  *  *  The  pro- 
perty received  from  the  assignee  was  not  more  than  the 
amount  he  owed  me.  I  consented  to  allow  the  prisoner  to 
go  on  for  the  rest  of  the  term  of  ten  years,  provided  he 
paid  me  my  rent." 

Mr.  A  Iport,  the  official  assignee,  said :  "  Prisoner  made  the 
assignment  shewn  me.  The  assets  are  represented  as 
worth  $1,800  ;  the  property  appeared  to  be  at  the  mill 
rented  from  Mr.  Drinkwater.  After  deed  of  composition  and 
discharge  was  confirmed,  under  authority  from  prisoner  I 
assigned  the  property  to  Mr.  Drinkwater.  I  had  my  son 
in  possession  up  to  confirmation  of  deed  of  composition 
and  discharge,  when  the  assignment  was  executed  by  me 
to  Mr.  Drinkwater." 

Richard  Drinkwatev  said  :  "  The  articles  charged  in  the 
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indictment  were  in  the  mill  at  the  time  of  the  chattel 
mortgage  to  my  father,  and  at  the  time  of  the  assignment 
to  Mr.  Alport.  I  have  seen  them  since  they  were  found 
in  Connor's  custody :  they  are  the  same  as  were  taken  out 
of  the  mill.  A  day  or  two  afterwards  I  saw  prisoner  and 
told  him  a  few  things  were  missing.  He  said  he  would 
bring  them  back,  and  he  showed  me  where  they  ought  to 
go.  Any  thing  missing  he  said  he  would  bring  back,  as 
he  had  them." 

Other  evidence  was  given  to  show  mala  fides  in  the 
prisoner  in  concealing  the  property. 

To  me  all  this  evidence  clearly  shows  the  actual  posses- 
sion of  the  articles  mentioned  in  the  indictment  was  in  the 
prisoner  ;  and  if  so,  upon  the  authorities,  I  think  it  clear 
an  indictment  as  for  simple  larceny  could  not  be  sustained, 
as  to  constitute  the  offence  there  must  be  a  taking  with 
felonious  intent  from  the  possession  of  the  owner  or  some 
one  else  intrusted  with  the  possession,  other  than  the 
prisoner  himself,  for  the  benefit  of  the  owner.  If  a 
third  party  has  the  right  to  the  immediate  possession 
as  against  the  owner,  in  an  indictment  for  the  larceny 
the  property  must  be  laid  in  such  person  and  not  in 
the  owner. 

Then,secondly,  wastheprisonera  bailee  of  the  goods  within 
the  meaning  of  section  8,  ch.  21,  32-33  Vic  ?  I  think  not. 
The  prisoner  must,  on  the  evidence,  be  held  to  have  received 
the  goods,  if  it  can  be  held  that  he  was  ever  actually  out 
of  possession  of  them,  either  as  his  own,  subject  to  the  pay- 
ment of  any  sum  the  prosecutor  might  be  called  on  to  pay 
for  the  prisoner  on  account  of  the  composition  notes,  or  as 
mortgagor  under  the  original  mortgage,  or  with  the  mill 
to  be  used  by  him  for  the  balance  of  the  ten  years,  and  he 
would  not  in  any  of  these  cases  be  a  bailee  within  the 
meaning  ot  that  clause.  A  bailee  under  that  clause  is  one 
to  whom  is  delivered,  or  who  has  received  for  the  bailor 
goods  to  be  specifically  delivered  to  the  bailor  in  specie : 
per  Cockburn,  C.  J.,  in  Reg.  v.  Hassal,  1  L.  &  C.  58  ;  but  the 
prisoner  received  the  goods  as  one  having  an  independent 
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right  to  the  immediate  possession  of  them,  and  to  hold 
them  against  the  prosecutor  subject  to  the  determination 
of  the  said  term  and  the  prosecutor's  rights  as  mortgagee. 

Thirdly,  were  the  goods  let  to  be  used  by  the  prisoner 
in  or  with  any  house  or  lodging,  within  the  meaning  of 
section  75  ?  The  evidence  establishes  that  the  property 
had  been  the  prisoner's :  that  he  had  been  tenant  of  the 
mill  of  the  prosecutor  under  a  verbal  lease  for  ten  years  : 
that  during  this  term,  and  before  its  expiration,  and  before 
his  insolvency,  he  had  put  the  property  up  in  the  mill 
where  it  may  or  may  not  have  been  in  law  a  fixture,  and 
while  it  was  so  in  the  mill  he  mortgaged  it  to  the  prose- 
cutor, after  which  he  became  insolvent,  assigned  to  Alport, 
the  official  assignee,  made  a  composition  with  his  creditors, 
was  to  get  back  his  property,  and  had  it  conveyed  to  the 
prosecutor  as  security  for  his  liability  on  account  of  en- 
dorsing the  composition  notes  made  by  the  prisoner.  It 
does  not  appear  that  the  prisoner  was  ever  excluded  from 
the  actual  possession  of  the  demised  premises,  though  the 
assignee  entered  and  held  till  the  deed  of  composition  and 
discharge  was  confirmed,  when  with  the  prisoner's  assent 
he  assigned  them  to  the  prosecutor.  Now  the  prosecutor 
had  no  better  title  or  larger  claim  than  he  would  have  had 
if  the  assignee  had  assigned  the  property  back  to  the 
prisoner,  and  he  had  assigned  it  to  the  prosecutor.  In  that 
case  the  latter  would  have  been  only  a  mortgagee. 

In  Eeginav. Pratt,!  Dears. C.C.  860,  the  prisoner  assigned 
goods  by  deed  to  trustees  for  the  benefit  of  creditors,  remain- 
ing in  actual  possession  thereof,  and  he  removed  them  in 
order  to  deprive  the  creditors  of  them  :  Held,  that  he  was 
not  guilty  of  larceny,  because  he  was  in  lawful  possession 
of  the  goods. 

Here  the  prosecutor  allowed  the  prisoner  to  go  on  for  the 
rest  of  the  term  of  ten  years,  received  rent  and  other  money 
from  him.  There  is  not  one  word  in  the  evidence  about  his 
taking  possession  himself  of  either  the  land  or  the  chattels, 
and  certainly  nothing  said  about  his  letting  the  chattels  in 
or  with  the  house  or  lodging  to  the  prisoner;  and  if  they 
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were  let  it  was  simply  under  the  permission  to  continue 
on  as  before  for  the  residue  of  the  term,  in  which  event 
they  could  only  have  passed  as  fixtures,  and  so  part  of  the 
realty  ;  or  they  continued  to  be  held  by  him  as  mortgagor, 
in  which  relationship  he  stood  in  respect  to  them  before 
the  insolvency. 

If  there  had  been  a  taking  by  the  prisoner  of  the  articles 
mentioned  in  the  indictment,  or  any  of  them,outof  the  prose- 
cutor's possession,  it  would  have  been  a  question  for  the 
jury  whether,  under  the  circumstaDces,  he  did  so  under  a 
claim  of  right ;  but  the  possession  being  in  himself  there 
was  no  taking,  and  so  as  matter  of  law  no  larceny.  Treat- 
ing the  goods  as  let  to  the  prisoner  with  the  mill,  a  further 
question  arises.  Is  a  mill  a  house  or  lodging  within  the 
meaning  of  section  75  ?  I  think  it  is  not.  The  word 
"  house,"  in  Criminal  Statutes  and  at  Common  Law,  means 
a  dwelling-house :  Elsmore  v.  The  Hundred  of  St.  Briavelly, 
8  B.  &  C.  461 ;  and  there  is  nothing  in  the  evidence  to  shew 
the  mill  was  a  dv^elling-house,  and  the  name  does  not  im- 
port it.  The  prisoner  may  have  acted  very  improperly  or 
dishonestly :  that  would  much  depend  upon  the  state  of 
accounts  between  him  and  the  prosecutor,  which  could  not 
be  properly  enquired  into  on  an  indictment  for  larceny,  and 
under  such  indictment  he  cannot  be  found  guilty  on  ac- 
count of  any  moral  delinquency  or  turpitude  not  amount- 
ing to  larceny. 

I  am  therefore  of  opinion  the  conviction  of  the  prisoner 
on  the  present  indictment  was  wrong,  and  should  be  re- 
versed. 

Hagarty,  C.  J. — I  do  not  see  anything  we  can  do  except 
to  affirm  the  conviction.  We  cannot  see  in  the  evidence 
whether  the  articles  in  question  were  or  were  not  fixtures ; 
nor  can  we  but  conjecture  when,  if  ever,  they  were 
severed. 

One  of  the  points  taken  and  submitted  is,  as  to  the 
motives  of  the  prisoner,  that  it  was  done  to  obtain  a  settle- 
ment of  accounts  :  that  it  was  a  matter  between  morto-aofor 
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and  mortgagee,  and  that  he  regarded  the  property  as  his 
own.  This  was  matter  of  fact  for  the  jury,  whether  the 
articles  were  taken  under  claim  or  colour  of  right,  or  as  a 
mere  civil  trespass,  or  animo  fur  audi. 

We  cannot  adopt  the  argument  of  his  counsel  without 
importing  into  the  case  matters  not  reported  to  us. 

If  the  felonious  intent  be  found,  as  we  must  presume 
it  was  by  the  jury,  we  cannot  say  the  evidence  at  law 
does  not  support  an  ordinary  indictment  for  simple 
larceny.  If  the  evidence  shewed  that  the  prisoner  was 
the  tenant,  he  might  be  guilty  of  stealing  either  fixtures 
or  mere  chattels  held  under  the  letting.  We  cannot, 
as  already  noticed,  say  that  these  articles  were  not  mere 
chattels. 

It  seems  to  me  to  be  very  clear  that,  unless  I  can  see 
there  was  no  legal  evidence  for  the  jury  on  which,  in  any 
view  they  can  take  of  such  evidence,  the  prisoner  could 
be  convicted,  I  must  affirm  the  conviction.  It  is  not  for 
me  to  say  to  which  of  several  views  in  which  the  evidence 
is  capable  of  being  regarded,  the  weight  of  evidence  in- 
clines, or  which  view  I  adopt.  The  facts  have  not  been 
found  on  which  we  can  say  in  what  relation  as  to  the 
possession  or  ownership  of  these  goods  the  prosecutor  and 
the  prisoner  stood.  The  evidence,  I  think,  is  sufficient  to 
submit  to  a  jury,  and  it  seems  to  me  that  I  cannot  say  that 
on  that  evidence  the  jury  cannot  legally  find  that  a  larceny 
was  committed.  If  I  adopt  the  arguments  of  prisoner's 
counsel,  I  am  ti-eating  the  case  as  if  it  were  a  motion  for  a 
new  trial  on  the  weight  of  evidence.  The  jury  may  have 
concluded  from  the  evidence  that  the  goods  were  the  pro- 
perty of  the  prosecutor ;  that  he  had  had  both  the  property 
and  the  possession  of  them  from  the  assignee ;  that  with 
the  prosecutor's  license  and  assent  they  were  used  by  or 
bailed  to  the  prisoner,  who  then  feloniously  stole  them. 

I  cannot  say  such  a  conclusion  is  unsupported  by  legal 
evidence. 

A  reference  to  such  a  case  as  Regina  v.  Pratt,  1  Dear. 
C.  C,  360,  will  shew  how  the  legal  questions  reserved  for 
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the  Court  should  have  been  stated  on  questions  duly- 
submitted  to  and  found  by  the  jury. 
See  Begina  v.  Reed,  lb.  168,  257. 

Armour,  J.,  concurred. 

Conviction  affirmed. 


Regina  v.  Wilson. 

Libel — Criminal  information. 

The  Court,  following  recent  English  decisions,  confining  the  granting  of 
criminal  informations  for  libel  to  the  case  of  persons  occupying  aa 
official  or  judicial  position,  and  filling  some  office  which  gives  the 
public  an  interest  in  the  speedy  vindication  of  their  character,  or  to 
the  case  of  a  charge  of  a  very  grave  or  atrocious  nature,  refused 
leave  to  the  manager  of  a  large  railway  company  to  file  a  criminal 
information  for  libel,  on  the  ground  that  he  did  not  come  within  the 
description  of  persons  referred  to. 

November  21,  1878.  K  Martin,  Q.  C,  obtained  a  rule 
oiisi,  on  behalf  of  Frederick  Broughton,  Esquire,  general 
manager  of  the  Great  Western  Railway  Company  of  Canada, 
calling  upon  the  defendant  to  shew  cause  why  a  criminal 
information  should  not  be  filed  against  him  for  libel. 

The  libellous  matter  complained  of  was  contained  in  two 
issues  of  a  newspaper  called  "  The  New  Dominion,"  pub- 
lished in  the  city  of  Toronto  by  the  defendant,  and  dated 
respectively  the  2nd  and  16th  days  of  November,  1878. 
The  material  part  of  the  first  article  was  as  follows : 

Great  Corporation." 
"  Some  strange  and  ugly  rumours  are  afloat  concerning 
the  management  of  a  great  corporation,  having  its  head 
quarters  in  the  '  Ambitious  City.'  The  Neiv  Dominion 
never  makes  a  statement  unless  it  can  be  backed  up  by 
facts.  Certain  documentary  evidence  is  at  this  moment  in 
our  possession.  *  *  *  Then  some  one  carrying  his 
head  high  now,  and  riding  rough-shod  over  his  subordinates. 
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as  he  has  done  ever  since  he  came  to  this  '  blawsted  country,' 
will  creep  off  into  the  dark.    *    *  * 

We  expect  by  next  week,  or  at  furthest  by  the  week 
following,  to  be  in  full  possession  of  an  unbroken  chain  of 
evidence  that  will  make  innocent  and  confiding  sharehold- 
ers, both  in  this  country  and  '  at  home,'  curse  the  day  when 
they  gave  into  such  hands  the  reins  of  power. 

He  imagines  he  has  covered  up  his  tracks  well.    *    *  * 

Commissions  on  coal  contracts,  amounting  to  thousands 
of  dollars  annually,  commissions  on  various  other  impor- 
tant contracts,  amounting  to  very  large  sums,  are  a  few  of 
the  irregularities  practised.    *    *    *  " 

Tha  second  article  read  thus: 

"  Official  Delinquencies." 
•    "In  a  recent  number  we  referred  to  some  very  discredit- 
able transactions  on  the  part  of  a  prominent  ofiicial  of  an 
important  business  corporation,  having  its  headquarters  in 
Hamilton." 

The  writer  then  went  on  to  explain  why  the  disclosures 
promised  in  the  former  article  did  not  appear  in  this,  but 
stated  they  should  do  so  before  long. 

December  6,  1878.  McCarthy,  Q.  C,  and  Watson,  shewed 
cause.  The  applicant  is  not  libelled;  but  even  if  he  is,  it 
is  not  a  matter  in  which  the  Court  will  interfere.  He  is 
not  named,  and  any  one  else  may  be  the  party  alluded  to. 
layloT,  on  Evidence,  7th  edition,  sec.  1414. 

If  the  applicant  be  the  person  meant,  he  should  be  left 
to  his  remedy  by  indictment.  For  spoken  slander  a 
criminal  information  will  not  lie,  as  recent  decisions  shew: 
Ex  parte  Duke  of  Marlborough,  5  Q.  B.  955. 

Under  the  recent  cases  the  applicant  is  not  in  a  position 
entitling  him  to  a  criminal  information.  He  does  not  oc- 
cupy a  public  position;  nor  is  the  charge  such  as  to  induce 
the  Court  to  grant  the  application :  Stephens  Bl,  Com.  7th  ed., 
375;  Regina  v.  Aunger,  28  L.  T.  N.  S.  633;  Regina  v. 
Plimsoll,  12  U.  C.  L.  J.  Is.  S.  227;  Regina  v.  Wilkinson, 
41  U.  C.  R.  29;  Folkard  on  Slander  and  Libel,  4th  ed.,  680; 
Ex  parte  Davidson,  "  Times  "  of  2nd  August,  1878. 
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C.  Robinson,  Q.  C,  and  E.  Martin,  Q.  C,  contra.  These 
informations  have  been  granted  to  persons  occupying  no 
public  position  at  all :  Folkard,  4th  ed.,  684, 

Railway  corporations  are  something  beyond  those  of  a 
private  nature.  They  discharge  a  very  important  duty  in 
connection  with  the  public,  carrying  the  mails,  and  being 
subject  on  any  emergency  to  be  turned  into  means  of 
military  transport;  and  those  in  their  employment  are  on 
this  ground  subject  to  special  legislation,  and  to  exceptional 
penalties  for  breaches  of  their  contracts  of  service:  40 
Vic.  ch.  35  D.  The  general  manager,  therefore,  such  as 
the  applicant  here  is,  of  an  important  concern  like  these, 
cannot  be  regarded  as  a  mere  ordinar;/  individual,  such  as  a 
bank  manager,  or  the  manager  of  a  building  society,  who 
have  no  such  duties  cast  upon  them  as  those  alluded  to, 
and  he  is  consequently  entitled  to  be  treated  with  higher 
consideration,  and  to  be  classed  with  persons  such  as  those 
upon  whose  application  it  is  said  in  England  the  remedy 
will  alone  be  granted :  Hodges  on  Railways,  last  ed.,  474 ; 
Cox  V.  Feeney,  4  F.  &  F.  13. 

This  is  a  matter  wholly  in  the  discretion  of  the  Court. 
Rex  V.  Knut,  2  Barnd.  114,  may  be  referred  to  as  to  what 
shall  be  said  to  be  a  libel  upon  a  Company.  Regina  v. 
Thompson,  24  C.  P.  254,  and  per  Hagarty,  C.  J.  257,  was  a 
matter  of  a  purely  domestic  character,  and  yet  the  applica- 
tion was  granted.  Besides,  the  exercise  of  this  jurisdiction 
is  in  many  cases  most  useful,  and  has  a  deterrent  effect. 
In  England,  to-day,  the  information  is  granted  in  a  grave 
case,  and  this  is  a  grave  case  :  it  is  a  criminal  charge 
which  is  in  fact  made.  32,  33  Vic.  ch.  21,  sees.  83,  84  ; 
Regina  v.  Christian,  L.  R.  2  C.  C.  94 ;  Harrington  v. 
Victoria  Graving  Dock  Co.,  L.  R.  3  Q.  B.  D.  549 ;  Folkard^ 
166,  167. 

28th  December,  1878.  Hagarty,  C.  J. — This  is  an  appli- 
cation for  a  rule  for  leave  to  file  a  criminal  information. 

I  am  quite  satisfied  with  the  primd  facie  jDroof  offered 
by  the  applicant  as  to  the  character  of  the  charge  made 
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against  him  in  gravity  and  tendency  to  injure  him  person- 
ally and  in  the  office  which  he  fills,  and  of  its  application 
to  him,  although  not  personally  named. 

On  cause  being  shewn,  affidavits  were  filed  on  defen-  ' 
dant's  behalf.  No  attempt  was  made  by  him  to  deny 
either  the  publication,  or  that  it  was  not  intended  to  apply 
to  the  applicant,  or  of  any  ground  of  justification.  Some 
of  the  affidavits  are  framed  in  an  equivocal  style,  which 
we  must  regret  to  see  used  in  any  proceeding  in  this  Court. 
The  intention  could  hardly  be  to  throw  light  upon  the 
points  in  issue,  but  to  obscure  them. 

We  should,  I  think,  make  the  rule  absolute  but  for  one 
consideration.  Is  this  a  case  in  which  the  gentleman 
applying  is  properly  within  the  description  of  persons  to 
whom  this  extraordinary  remedy  should  be  granted  on  a 
charge  of  this  nature  ? 

We  find  in  the  London  Times  of  August  2ncl  the  report 
of  a  case.  Ex  parte  Davidson,  an  application  for  a  criminal 
information  against  a  newspaper  publisher  for  libel.  The 
Court  was  composed  of  Mr.  Justice  Mellor  and  Baron 
Huddlestone. 

Mellor,  J.,  says  :  ''The  libel  was  one  that  might  well  war- 
rant an  indictment  or  an  action,  but  it  did  not  follow  that 
it  was  the  fit  subject  of  a  criminal  information.  That  was 
an  exercise  of  the  extraordinary  jurisdiction  of  the  Court 
which,  as  a  general  rule,  was  reserved  for  cases  of  libel 
upon  persons. in  an  official  or  judicial  position,  and  filling 
some  office  or  post  which  made  it  for  the  public  interest 
necessary  that  such  jurisdiction  should  be  exercised  for  the 
refutation  of  the  libellous  charges  made.  That  was  not  so 
in  the  present  case,  for  though  the  applicant  filled  a  highly 
useful  office  or  employment  (musical  critic  to  the  Times), 
it  was  not  of  a  public  nature,  nor  did  he  occupy  any  public 
office  which  required  the  prompt  and  summary  interposi- 
tion of  the  Court  for  his  protection  *  *  Upon  that 
ground,  and  upon  that  ground  alone,  the  libels  being  of  a 
most  discreditable  character,  the  present  application  must 
be  refused." 
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Baron  Huddleston  adds:  "As  a  general  rule  this  juris- 
diction is  only  exercised  on  behalf  of  persons  who  fill  an 
official  position  or  occupy  some  post  or  office  which  gives 
the  public  an  interest  in  the  speedy  vindication  of  their 
character,  as  a  magistrate  or  a  member  of  the  House  of 
Commons,  for  a  libel  respecting  anything  said  or  done  by 
them  in  such  character  or  capacity,  or  in  the  case  of  a 
private  individual,  where  the  imputation  (as  in  the  case  of 
the  Whitehall  Gazette)  is  of  a  very  grave  character,  in  that 
case  an  imputation  of  murder." 

Now,  I  am  prepared  to  admit  that  the  objections  to  the 
position  occupied  by  the  applicant,  as  here  enumerated,  do 
not  seem  to  have  been  applied  so  strictly  in  other  cases 
before  the  English  Courts  and  in  Canada.  We  do  not  find 
such  objections  formally  stated,  or  any  argument  based 
thereon,  but  we  certainly  do  find  cases  in  which  criminal 
informations  have  been  granted  at  the  instance  of  persons 
not  coming  within  the  characters  here  described.  See  a 
summary  of  cases  in  Cole,  p.  15. 

But  there  is  no  doubt  whatever  that  the  granting  of  any 
such  application  is  a  matter  wholly  in  the  discretion  of  the 
Court. 

The  law,  as  stated  by  Blachstone,  is  constantly  referred 
to :  "  The  Court  will  not,  in  the  exercise  of  a  sound  discre- 
tion, permit  such  informations  to  be  filed  except  in  serious 
cases,  as  for  gross  and  notorious  misdemeanours,  riots, 
batteries,  libels,  and  other  immoralities  of  an  atrocious 
kind,  not  peculiarly  tending  to  disturb  the  Government 
(for  those  are  left  to  the  care  of  the  Attorney-General), 
but  which,  on  account  of  their  magnitude  or  pernicious 
example,  deserve  the  most  public  animadversion." 

Regiiia  v.  Aunger,  28  L.  T.  N.  S.  633,  is  frequently 
referred  to.  Lord  Blackburn  said :  "  The  Court  will  not 
grant  it  unless  the  circumstances  are  such  as  to  shew  that 
the  relator  not  only  has  the  "object  in  view  of  clearing  his 
character,  but  that  he  is  also  a  proper  person  to  be  entrusted 
with  it,  aiid  that  the  circibmstances  are  such  as  to  render 
the  ijroceedings  a  ind^lic  benefit.'" 
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In  jRegina  v.  PlimsoU,  12  U.  C.  L.  J.  N.  S.  227,  from  the 
Times,  June  16,  1873,  in  the  Queen's  Bench,  the  same 
learned  Judge  delivers  an  elaborate  judgment.  The  appli- 
cant was  a  member  of  Parliament  and  a  ship  owner,  the 
defendant  also  a  member  of  Parliament  and  publisher  of 
heavy  charges  against  ship  owners  for  overloading  vessels, 
and  pointing  to  certain  ship  owners  then  in  Parliament. 

The  point  before  us  did  not  arise.  Speaking  of  the  charges 
principally  to  be  considered  in  dealing  with  the  application, 
he  says,  "  The  other  thing  is  to  see  whether  the  offence  is 
of  such  a  magnitude  that  it  would  be  proper  for  the  Court 
to  interfere  and  grant  a  rule." 

The  applicant  here  is  the  manager  of  one  of  our  great 
railway  companies — the  Great  Western  Railway — a  position 
doubtless  of  great  respectability,  influence  and  importance, 
but  we  hardly  think  it  comes  within  the  limited  rule 
apparently  adopted  by  the  English  Court  of  Queen's  Bench. 
We  do  not  feel  pressed  with  the  suggestion  that  these  com- 
panies may  have  large  dealings  wifch  the  government  of 
the  country  and  certain  statutable  duties  imposed  on  them 
for  public  benefit  or  advantage.  The  same  may  be  said  of 
numerous  other  trading  corporations. 

Such  corporations  as  the  Great  Western  and  the  Grand 
Trunk  Companies  have,  doubtless,  bound  up  in  their  con- 
duct of  business  a  large  amount  of  public  interest.  But 
we  do  not  see  how  we '  can  apply  a  rule  to  their  managers 
or  officers,  which  must  not  necessarily  be  applicable  to  every 
railway,  and  to  every  trading  corporation,  and,  being  only 
a  question  of  magnitude  and  degree,  to  every  business  firm 
dealing  with  the  public. 

It  will  hardly  be  a  wise  discretion  to  grant  a  rule  to  the 
chief  agent  of  a  great  corporation,  and  to  refuse  it  to  a 
member  of  a  large  or  small  business  firm  charged  with  dis- 
honesty or  trickery  in  the  conduct  of  business. 

Once  it  becomes  a  question  of  degree,  the  granting  or  re- 
fusing it  by  the  Court  assumes  an  unp  leasant  and  possibly 
invidious  character.  Lord  Blackburn  s  ays,  in  the  last  case 
cited,  "  We  have  no  fixed  rules  to  go  by  her  e,  and  we  do 
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not  like  it;  nevertheless  we  are  obliged  to  exercise  our  dis- 
cretion, and  to  exercise  it  with  considerable  latitude,  other- 
wise the  system  of  having  criminal  information  would 
produce  no  good  at  all." 

If  we  have  to  grant  or  refuse  the  rule  according  to  the 
higher  or  lower,  larger  or  smaller  position  or  business 
transactions  of  each  applicant,  I  think  we  would  like  it  still 
less  than  Lord  Blackburn  appears  to  have  done. 

We  think  we  may  best  exercise  our  discretion  by  adopting 
the  limitation  suggested  by  the  recent  English  decision. 
It  commends  itself,  we  think,  to  our  approval. 

In  this  country  there  need  be  no  delay  in  promptly  seek- 
ing the  vindication  of  character,  either  by  action  or 
indictment,  the  latter  of  course  preceded  by  a  prompt  appli- 
cation to  a  Police  Court,  or  ordinary  magistrate's  Court. 

We  feel  that  we  are,  perhaps  for  the  first  time  in  this 
Province,  expressing  an  opinion  which  limits  the  facilities 
heretofore  allowed  for  this  proceeding. 

In  the  case  before  us,  we  think  we  should  follow  the 
course  adopted  in  Regina  v.  Plimsoll,  and  discharge  the 
rule,  without  costs. 

Aemouk,  J. — I  agree  in  the  result  of  the  judgment  of 
the  Chief  Justice,  but  I  desire  to  guard  against  its  being 
thereby  assumed  that  I  would  ever  concur  in  granting- 
leave  to  file  a  criminal  information. 

I  think  the  practice  of  granting  leave  to  file  criminal 
informations  in  this  country,  having  regard  to  the  social 
condition  of  its  inhabitants  and  the  liberties  which  they 
enjoy,  is,  to  say  the  least  of  it,  of  very  doubtful  expe- 
diency, and  should,  in  my  opinion,  be  discontinued  and,  if 
necessary,  abolished  by  legislative  enactment. 

The  very  rule  adopted  in  England,  that  it  will  only  be 
granted  to  what  I  may  call  a  "superior  person,"  is  the 
strongest  reason,  to  my  mind,  why  in  this  country  it  should 
never  be  granted  at  all. 

Whatever  may  be  deemed  desirable  in  England,  I  do  not 
think  it  desirable  that  in  this  country  there  should  exist 
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a,  remedy  for  the  saperior  person  which  is  denied  to  the 
inferior. 

Cameron,  J. — The  granting  or  denying  to  a  private 
individual  leave  to  file  a  criminal  information  is  a  matter 
of  discretion,  and  it  ought  not  to  be  exercised  in  favour  of 
the  application  except  for  strong  reasons  shewing  necessity 
for  such  a  remedy. 

It  appears  to  me  very  undesirable  that  any  distinction  of 
persons  should  exist.  Our  Courts  ought  to  be  open  to  all 
alike,  high  and  low,  and  it  is  invidious  to  have  it  said  that 
one  man  may  secure  a  remedy  for  a  wrong,  criminal  or  civil, 
in  a  way  denied  to  another.  Yet  there  is  no  doubt  it  has 
been  the  practice  in  England,  in  the  case  of  persons  holding 
positions  connected  with  the  Administration  of  Justice,  and 
official  positions,  and  sometimes  in  the  case  of  private  indi- 
viduals, to  grant  criminal  informations,  while  the  privilege 
has  been  denied  to  others.  There  is  no  reason  for  perpetu- 
ating these  distinctions  in  this  country,  and  therefore  in  the 
present  instance  I  think  the  application  should  be  denied. 

Conceding  the  highly  respectable  and  very  important 
position  held  by  the  applicant,  there  are  many  other  like 
officers  of  private,  or  perhaps  it  would  not  be  very  wrong  to 
call  them  public  corporations,  who  might  equally  well  seek 
this  peculiar  remedy  for  redress  in  cases  of  defamatory 
libel,  and  one  of  them  could  not  be  otherwise  than  chagrined 
and  humiliated  if  he  were  denied  the  privilege  sought  in 
the  present  instance,  by  reason  of  the  railway  or  other 
enterprise  which  he  managed  being  less  extensive  or 
wealthy  than  another,  whose  manager  had  made  a  suc- 
cessful application. 

There  is  no  real  necessity,  as  far  as  I  am  aware,  for  any 
one  seeking  this  remedy.  Any  person  libelled  has  a  right 
to  lay  an  information  before  a  magistrate  charging  any  one 
who  may  have  libelled  him  with  the  offence,  and  may  then, 
by  his  oath,  deny  the  truth  of  the  slanderous  charges  or 
imputations.  This,  except  where  the  libel  is  published 
during  the  sitting  of  the  Superior  Courts,  would  furnish  a 


REGINA  V.  WILSON. 


591 


more  speedy  means  to  the  person  injured  of  vindicating 
himself  than  the  remedy  by  criminal  information  under 
leave  of  the  Court,  and  in  all  probability  he  would  be  able 
to  bring  the  offender  to  trial  earlier,  as  the  forms  of  pro- 
cedure through  this  Court  are  intricate  and  tedious.  There 
is  therefore  no  denial  of  justice  in  the  denial  of  the  appli- 
cation, and  Mr.  Broughton  will  have  ample  opportunity  of 
bringing  the  defendant  to  justice,  and  relieving  himself  from 
the  grave  charges  made  against  him,  if  he  is  in  fact  the 
person  intended  by  the  article  complained  of. 

It  is  a  matter  very  much  to  be  regretted  that  the  editor 
of  any  newspaper  should  by  any  possibility  think  himself 
warranted  in  giving  publicity  to  an  article  of  the  kind,  and 
had  Mr.  Broughton  no  other  means  of  having  the  matter 
investigated,  and  the  defendant  punished,  if  guilty,  the 
peculiar  remedy  he  seeks  would  not  be  denied  to  him. 

The  rule  should  be  discharged,  but  without  costs. 

Rule  discharged,  (a) 


(a)  The  Chief  Justice  added  that  it  was  not  to  be  understood  that  the 
Court  laid  down  any  absolute  rule  as  to  future  applications  for  criminal 
informations,  or  that  they  meant  to  fetter  their  discretion  in  dealing 
therewith. — Rep. 
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Davidson  v.  House. 

Insolvency — Fraudulent  preference. 

An  insolvent,  within  thirty  days  of  his  insolvency,  executed  a  mortgage 
to  the  defendant  for  alleged  money  advances.  A  composition  v/as 
agreed  upon,  and  as  collateral  security  therefor,  defendant  assigned 
this  mortgage  to  the  assignee  The  composition  was  apparently  not 
carried  out,  and  the  plaintiff,  the  assignee,  brought  ejectment  to  re- 
cover the  mortgaged  premises,  claiming  both  under  the  assignment  in 
insolvency,  and  that  the  mortgage  was  fraudulent  against  creditors : 
Held,  upon  the  evidence  set  out  in  the  case,  that  the  mortgage  was 
rightly  found  to  be  fraudulent  as  against  creditors,  and  that  the  plaintiff 
was  entitled  to  recover. 

Ejectment  for  an  acre  and  a  quarter,  part  of  lot  No.  12, 
in  11th  concession  of  the  Township  of  Bertie,  tried  at  the 
Haldimand  Fall  Assizes,  1878,  before  Burton,  J.  A.,  with- 
out a  jury. 

Plaintiff  claimed  title — 1st.  By  indenture  of  mortgage 
dated  22nd  March,  1875,  made  by  William  Taylor  House 
to  the  defendant,  and  by  him  assigned  to  the  plaintiff,  by 
deed,  dated  13th  August,  1875.  2nd.  As  assignee  in  insol- 
vency of  the  estate  of  the  mortgagor,  under  assignment 
made  by  the  mortgagor  to  James  McGlashan,  official  assignee, 
as  interim  assignee,  dated  29th  March,  1875,  and  deed  of 
transfer  from  McGlashan  to  the  plaintiff,  appointed  assignee 
by  resolution  at  a  meeting  of  creditors  on  the  21st  April,  1875. 

The  defendant,  besides  denying  the  plaintiff's  title,  for  de- 
fence on  equitable  grounds,  all'eged  that  the  above  mortgage 
was  assigned  to  the  plaintiff  for  the  purpose  of  a  proposed 
composition  between  the  mortgagor  and  his  creditors  under 
the  provision  of  the  Insolvent  Acts,  and  to  be  held  simply 
as  collateral  security  for  certain  promissory  notes  to  be  given 
by  the  mortgagor  to  the  plaintiff,  and  for  no  other  purpose, 
and  which  said  notes  were  never  given,  and  such  composi- 
tion was  never  effected,  and  the  plaintiff  should  have 
reassigned  the  mortgage  to  the  defendant. 

Possession  in  the  mortgagor  at  the  time  of  the  execution 
of  the  mortgage  and  the  mortgage  and  assignment  were 
put  in  and  proved.    This  was  the  plaintiff's  case. 
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For  the  defence  the  defendant  was  called,  and  swore  that 
the  mortgage  was  given  in  accordance  with  an  agreement 
entered  into  between  him  and  the  mortgagor  in  the  month  of 
October  before  to  secure  certain  loans  or  advances  to  be  made 
by  the  defendant  to  the  mortgagor  :  that  he  made  advances 
from  time  to  time  between  the  6th  of  October,  1874,  and 
the  2nd  of  February,  1875,  to  the  amount  of  $1049.79  : 
that  he  often  asked  for  the  mortgage,  but  did  not  get  it 
till  the  time  of  its  date :  that  he  was  then  a  clerk  in  the 
store  of  the  mortgagor,  but  did  not  know  he  was  then 
about  going  into  insolvency :  that  after  the  insolvency 
the  creditors  disputed  the  validity  of  the  mortgage,  on  the 
ground  it  was  made  so  short  a  time  before  the  insolvency  : 
that  a  composition  of  seventy-eight  cents  in  the  dollar  was 
proposed,  and  a  deed  of  composition  was  executed — the 
deed  was  put  in,  bearing  date  1st  June,  1875 — and  it  was 
agreed  the  defendant  should  assign  the  mortgage  as  collateral 
security  for  the  payment  of  the  composition :  that  the 
mortgagor  was  allowed  to  go  on  with  the  business,  and 
purchased  other  goods  :  that  the  arrangement  fell  through, 
but  no  reason  was  assigned  therefor,  and  plaintiff,  as  assignee, 
sold  the  stock  and  proceeded  to  wind  up  the  estate. 

The  deed  of  composition  was  expressed  to  be  made  by  and 
between  the  creditors  of  William  Taylor  House,  the  mort- 
gagor and  insolvent,  of  the  first  part,  and  the  said  William 
T.  House,  of  the  other  part,  and  it  was  thereby  agreed  by 
the  parties  of  the  first  part,  that  in  consideration  of  a  com- 
position of  sevent}^- eight  cents  on  the  dollar  on  their 
respective  claims,  expenses  of  assignees,  &c.,  the  said  parties- 
would  discharge  the  insolvent;  and  it  was  thereby  declared 
that  it  was  a  condition  of  the  said  deed  of  composition  and 
discharge,  to  which  the  plaintiff  was  thereby  required  to 
conform  himself  and  to  carry  out,  that  upon  the  insol- 
vent procuring  the  deed  of  composition  and  discharge  to 
be  executed,  and  depositing  it  with  the  assignee,  and 
depositing  with  the  said  assignee  three  promissory  notes 
made  by  the  insolvent,  and  payable  respectively  at  the 
Bank  of  British  North  America  in  Hamilton,  at  one,  tw^o,. 
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and  three  months,  from  the  7th  day  of  June,  1875,  each 
for  the  sum  of  $500,  and  upon  depositing  with  the  said 
assignee  three  promissory  notes  of  the  insolvent,  payable 
respectively  at  the  said  bank  in  four,  five,  six,  seven,  eighty 
nine,  ten,  eleven,  and  twelve  months  from  the  said  7th  of 
June,  for  equal  amounts,  the  whole  with  the  three  former 
notes  to  make  an  amount  equal  to  the  said  composition  of 
seventy-eight  cents  on  the  dollar,  the  last  three  of  the 
composition  notes  to  be  endorsed  by  some  person  or  persons 
to  be  approved  of  by  the  inspectors  of  the  estate,  and  upon 
the  said  insolvent  procuring  a  certain  indenture  of  mort- 
gage made  by  him  to  Lewis  House,  the  defendant,  the 
mortgage  in  question,  to  be  duly  transferred  and  assigned 
to  the  plaintiif,  who  would  hold  the  same,  together  with 
the  notes  held  by  the  plaintiff  as  part  of  the  insolvent 
estate,  and  some  other  claims,  as  collateral  security  for  the 
due  payment  of  the  said  composition  of  seventy-eight 
cents  on  the  dollar — then,  in  consideration  thereof,  with- 
out further  delay,  the  plaintiff,  on  payment  of  his  expenses, 
was  to  execute  to  the  insolvent  a  reconveyance  of  all  his 
real  and  personal'  property,  except  the  portion  above  men- 
tioned, to  remain  as  collateral  security. 

The  assignment  of  mortgage  from  the  defendant  to  the 
plaintiff  bore  date  the  13th  day  of  August,  1875,  and 
recited  the  composition  deed  and  the  agreement  to  sign  as 
collateral  security  for  payment  of  the  composition. 

No  evidence  was  given  in  reply.  The  learned  Judge 
entered  a  verdict  for  the  plaintiff,  and  found  that  the  mort- 
gage was  given  in  contemplation  of  insolvency,  and  was 
fraudulent  and  void  as  against  creditors. 

The  evidence  is  more  fully  stated  in  the  judgment  of 
Cameron,  J. 

November  27,  1878,  J.  K.  Kerr,  Q.  C,  obtained  a  rule 
on  behalf  of  the  defendant  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  verdict  for  the  defendant 
entered,  pursuant  to  the  Common  Law  Procedure  Act. 

November  27, 1878.    Walker  shewed  cause.    The  mort- 
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gage  having  been  executed  within  thirty  days  after  the 
assignment,  was,  under  the  Insolvent  Act  of  1869,  void. 
The  presumption  of  its  being  fraudulent  and  void  was 
absolute  and  not  rebuttable,  but  if  the  presumption  was 
rebuttable,  the  finding  of  the  learned  Judge,  who  saw  the 
witness,  should  not  be  disturbed.  The  assignment  of 
the  mortgage  by  the  defendant  put  the  legal  title  in  the 
plaintiff,  and  at  most  the  defendant  could  only  claim  in 
equity  to  have  a  reference  to  ascertain  the  amount  realized 
from  the  mortgagor's  estate,  and  the  amount  due  on  the 
mortgage. 

Kerr,  Q.  C,  contra.  The  plaintiff  having  accepted  an 
assignment  of  the  mortgage  as  collateral  security  for  the 
amount  of  composition,  cannot  now  be  heard  to  say  the 
mortgage  was  void  under  the  insolvent  law ;  and  having 
taken  possession  of  the  mortgagor's  stock,  new  and  old, 
contrary  to  the  terms  of  the  composition,  after  allowing 
him  to  proceed  with  the  business  upon  the  terms  of  the 
composition,  and  the  composition  having  fallen  through,  the 
defendant  is  entitled  in  equity  to  a  reassignment  of  the 
mortgage  and  to  retain  possession  of  the  land. 

December  28, 1878.  Cameron,  J. — By  the  documentory 
evidence  the  legal  estate  is  in  the  plaintiff,  and  he  is  there- 
fore entitled  to  recover  unless  the  defendant  has  made  out 
a  good  equitable  defence,  leaving  out  of  question  the  right 
of  the  plaintiff,  as  representing  the  creditors,  to  impeach 
the  original  mortgage  as  fraudulent  and  void  under  the 
Insolvent  Acts. 

The  allegation  of  the  defendant  in  his  equitable  defence 
is,  that  the  plaintiff  held  the  mortgage  simply  as  collateral 
security  for  certain  promissory  notes  to  be  given  by  the 
mortgagor  to  the  plaintiff,  and  for  no  other  purpose  :  that 
such  notes  were  never  given  and  the  composition  never 
effected. 

The  composition  deed  shews  that  the  principal  object  of 
the  deed  was  a  composition  of  seventy-eight  cents  on  the 
dollar,  payable  by  instalments,  for  which  instalments  the 
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insolvent  was  to  give  his  promissory  notes,  and  for  the  last 
three  was  to  obtain  an  approved  endorser;  and  the  mort- 
gage, by  the  terms  of  the  composition  deed,  was  to  be 
assigned  for  the  due  payment  of  the  composition  of  seventy- 
eight  cents;  and  though  the  assignment  of  the  mortgage 
recites  that  it  was  agreed  by  the  mortgagor  that  he  should 
procure  the  assignment  to  be  executed  as  collateral  security 
for  the  due  payment  of  certain  promissory  notes  set  forth 
in  the  deed  of  composition,  the  effect  of  the  deed  was  to 
secure  the  composition,  whether  notes  were  given  or  not, 
and  if  not  given  it  was  the  fault  of  the  mortgagor  himself 
The  defendant  in  his  evidence  says,  in  reference  to  the 
deed  of  composition :  "  This  is  the  deed  which  I  understood 
contained  the  terms  by  (on  ?)  which  I  handed  over  my 
mortgage.  It  was  on  the  terms  of  the  composition  that  I 
assented  to  the  mortgage  being  handed  over.  I  think  that 
was  not  carried  out.  I  understand  it  was  not  carried  out. 
William  Taylor  House  went  to  California.  He  was  arrested, 
but  the  jury  found  no  bill  against  him.  Taylor  House 
continued  in  the  same  house.  They  gave  him  liberty  to  go 
on  and  sell  the  goods.  He  went  on  in  business.  He  got 
some  new  stock  in  his  business,  but  not  a  great  deal.  The 
creditors  took  possession,  not  of  the  old  stock  only  but  of 
whatever  was  there.  I  think  it  was  Davidson  took  posses- 
sion. The  stock  was  advertised  for  sale,  and  it  wasn't  sold 
on  the  day  of  the  sale,  but  it  was  sold  afterwards.  I  only 
saw  the  advertisement,  and  I  only  suppose  there  was  a  sale. 
I  don't  really  know  about  the  stock  being  sold.  I  know 
the  goods  were  taken  away  after  they  were  advertised  by 
the  assignee." 

This  is  not  sufficient,  as  against  the  plaintiff,  to  shew  that 
the  arrangement  never  went  into  effect,  and  certainly  does 
not  prove  a  payment  of  the  composition. 

Then,  the  mortgage  is  impeached  by  the  plaintiff  on  the 
ground  that  it  is  fraudulent  and  void  as  against  the  credi- 
tors of  the  mortgagor,  having  been  executed  within  thirty 
days  before  the  assignment  in  insolvency,  and  this  is  clearly 
so  unless  it  was  given  in  pursuance  of  a  previous  agree- 
ment, in  respect  of  which  the  defendant  made  advances. 
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On  this  head  the  defendant  swears :  "  Sometime  in 
October,  before  the  mortgage  was  given,  I  called  at  his 
(morto^agor's)  place.  He  saw  me  using  some  money  and 
said  he  would  like  to  have  some  from  me.  I  told  him  I 
would  let  him  have  some  if  he  would  secure  me.  I  told 
him  I  would  let  him  have  it  if  he  gave  me  a  mortgage  on 
his  place.  I  then  collected  some  money  and  gave  him  $300. 
I  advanced  him  more  till  I  had  given  him  $1049.79.  I 
advanced  these  sums  at  different  times  between  the  6th  of 
October  and  the  2nd  of  February.  These  moneys  were 
advanced  to  him  as  collected  by  me.  I  didn't  get  the 
mortgage  till  a  short  time  before  the  assignment.  I  had 
demanded  it  from  him  several  times.  He  had  agreed  to 
give  the  mortgage  before  I  gave  him  a  dollar." 

On  cross-examination :  "  There  was  no  amount  men- 
tioned as  to  what  the  mortgage  would  be." 

The  learned  Judge,  who  saw  the  defendant  and  heard 
him  givejiis  evidence,  formed  an  unfavourable  impression 
of  him,  and  found  that  the  mortgage  was  fraudulent  and 
void;  and  certainly  it  is  scarcely  probable  that  there  was  a 
positive  agreement  to  give  a  mortgage  without  the  amount 
to  be  advanced  being  agreed  on  or  mentioned,  and  it  can 
not  be  said  that  the  finding  of  the  learned  Judge  is  wrong. 

It  then  remains  to  be  considered  whether  the  plaintiff  is 
estopped,  by  taking  the  assignment,  from  disputing  the  bona 
fides  of  the  mortgage.  If  the  defendant's  contention  is 
right,  that  the  assignment  of  the  mortgage  never  in  fact 
became  a  security  to  the  plaintiff"  by  reason  of  the  compo- 
sition arrangement  having  fallen  through,  the  parties 
would  be  restored  to  their  original  position,  and  the  plain- 
tiff would  be  at  liberty  to  attack  the  mortgage  as  fraudulent 
and  void  under  the  insolvent  law;  but  I  incline  to  the  view 
that  having  taken  the  assignment  as  collateral  security  for 
the  composition  and  retained  it,  and  thereby  having  changed 
the  position  of  the  defendant  by  depriving  him  of  his 
apparent  title,  the  possession  of  the  mortgage,  and  placing 
him  in  a  worse  position  to  maintain  his  right,  the  plaintiff 
cannot  now  dispute  the  bona  fides  of  the  transaction,  and 
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if  he  has  realized  the  composition,  he  would  be  bound  to 
re-convey,  and  can  only  hold  the  security  for  such  amount  as 
may  yet  be  unpaid. 

The  defendant  does  not  rest  his  defence  on  this  ground, 
but  on  the  fact  that  the  composition  fell  through ;  and 
moreover,  he  did  not  give  any  evidence  from  which  it  could 
be  inferred  the  plaintiff  had  been  paid  the  full  composition, 
and  so  disentitled  to  the  possession  of  the  mortgaged  pre- 
mises. The  plaintiff  should  therefore  be  allowed  to  retain 
his  verdict,  and  the  defendant  can  take  the  necessary  pro- 
ceedings, if  so  advised,  to  have  an  account  taken  of  the 
amount  due,  with  reference  to  which  we  do  not  now  deem 
it  advisable,  on  the  facts  before  the  Court,  to  make  any 
order. 

Hagarty,  C.  J. — I  see  no  reason  for  differing  from  the 
opinion  expressed  by  the  learned  Judge,  that  this  mortgage 
security  was,  on  the  evidence,  fraudulent  and  void  as 
against  creditors. 

The  utmost  the  defendant  can  urge  is,  that  by  the  result 
of  the  dealing  with  the  assignee  his  mortgage  has  been 
accepted  as  a  valid  security  for  the  due  payment  of  the 
composition  agreed  upon.  It  was  accepted  merely  for  the 
purpose  of  such  security. 

If  therefore  such  purpose  has  wholly  failed  and  the 
composition  fallen  through,  the  transfer  to  the  assignee 
has  equally  fallen  through,  and  the  parties  are  all  remitted 
to  their  original  rights. 

In  either  view  the  plaintiff  has  the  right  to  recover  the 
land,  and  the  defence  fails. 

Armour,  J.,  concurred. 


Rule  discharged. 
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Cross  v.  Currie  et  al. 

Promissory  note — Accommodation  indorser — Innocent  holder. 

Defendant  B.  indorsed  a  promissory  note  made  by  defendant  C,  for  the 
purpose  of  renewing  a  former  note  also  indorsed  by  him  for  C.'s  accom- 
modation. C,  instead  of  retiring  the  tormer  note,  parted  with  the  re- 
newal to  plaintiff,  a  creditor  of  his,  who  was  at  the  time  aware  that  B. 
had  been  assisting  C.  in  money  matters.  After  the  note  had  been  in- 
dorsed by  C.  to  plaintiflP,  C.  procured  B.'s  indorsement  of  anothernote 
at  a  shorter  date,  stating  that  the  holders  of  the  original  note  would 
not  accept  the  first  renewal,  and  promising  to  return  the  latter  with  the 
original  note.  It  was  found  that  there  was  no  bad  faith  on  plaintiff's 
part  in  taking  the  note  :  Held,  that  C.  had  B.'s  authority  to  indorse  the 
note  to  the  plaintiff,  and  that  the  only  notice  the  law  would  impute  to 
plaintiff  taking  the  note  from  C,  the  maker,  was  that  B.  was  surety  for 
him,  and  perhaps  an  indorser  without  value  for  his  accommodation^  and 
therefore  Held,  that  plaintiff  was  entitled  to  recover  against  B. 

The  plaintiff  sued  as  endorsee  of  a  promissory  note  made 
by  Currie  to  Brown  or  order,  and  endorsed  by  Brown, 
Currie  allowed  judgment  to  go  by  default,  and  Brown 
pleaded  tljiat  he  did  not  indorse  to  plaintiff  as  alleged. 

The  case  was  tiied  at  the  last  Fall  Assizes,  at  Welland, 
before  Burton,  J.  A.,  without  a  jury. 

The  facts  were  very  short :  To  accommodate  Currie,  Brown 
had  endorsed  a  note  discounted  by  the  former.  It  was 
protested,  and  to  renew  it  Brown  endorsed  the  note  now 
in  suit,  and  gave  it  to  Currie  to  give  to  the  bank.  Currie 
owed  the  plaintiff,  who  was  pressing  him  for  payment. 

This  note  was  dated  the  15th  of  May,  1S77,  the  day  on 
which  the  previous  note  matured.    It  was  at  three  months. 

On  the  24th  of  May  plaintiff,  pressing  Currie  for  pay- 
ment, received  this  note  from  him  and  a  due  bill  for  the 
balance  of  his  claim.  Plaintiff  said  he  had  been  told  that 
Brown  Avas  assisting  Currie,  who  was  in  very  embarrassed 
circumstances. 

Brown  stated  that  he  endorsed  the  note  for  Currie  ex- 
pressly to  renew  the  note  then  due  :  that  he  asked  Currie 
for  the  preceding  note,  and  he  promised  to  bring  it  to  him , 

Some  time  after,  on  the  5th  of  June,  Currie  told  Brown 
that  the  bank  would  not  renew  for  three  months,  or  for 
over  one  month,  and  Brown  endorsed  another  note  of 
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Carrie's  at  one  month  for  the  same  amount,  which  was 
discounted  and  ultimately  paid  by  Brown.  Currie  again 
promised  to  return  both  notes  to  Brown,  but  failed  so  to  do. 

At  the  time  of  Brown's  endorsing  the  note  for  one 
month,  the  note  in  suit  had  been  discounted  by  plaintiff, 
and  was  in  the  hands  of  the  Bank  of  Commerce,  the  holders 
of  the  first  protested  note. 

The  learned  Judge  was  of  opinion  that  there  was  no  bad 
faith  on  plaintifl"s  part,  but  he  considered  that  he  could 
not  look  upon  the  plaintiff  as  an  innocent  holder  for  value  : 
that  his  finding  the  note  in  the  possession  of  the  maker 
ought  to  have  been  sufhcient  to  put  him  on  inquiry  where 
he  could  have  ascertained  the  truth.  He  considered  the 
defendant  entitled  to  succeed  on  the  issue  on  the  plea  that 
he  did  not  endorse  to  plaintiff  as  alleged,  and  entered  a 
verdict  accordingly,  assessing  damages  against  Currie  for 
$585. 

18th  November,  1878.  J.  A.  Miller  obtained  a  rule 
nisi  to  set  aside  the  verdict  for  defendant  Brown,  and  to 
enter  a  verdict  for  the  same  damages  as  were  assessed 
aofainst  defendant  Currie,  on  the  law  and  evidence. 

November  29th,  1878.  BetJmne,  Q.  C,  shewed  cause. 
Cross's  position  was  not  altered.  From  the  form  of  the 
note  defendant  would  know  that  it  was  accommodation 
paper.  Any  person  taking  a  note  from  the  maker  takes  it, 
as  against  the  indorser,  at  his  risk,  and  subject  to  all  the 
equities  between  the  parties.  He  cited  Bell  v.  Lord  In- 
gestre,  12  Q.  B.  317;  Lloyd  v.  Howard,  15  Q.  B.  995; 
Austin  V.  Farmev,  30  U.  C.  R.  10;  Adains  v.  Jones,  12 
A.  &  E.  445  ;  Marston  v.  Allen,  8  M.  &  W.  494  ;  Foster  v. 
McKinnon,  L.  B.  4  C.  P.  704  ;  Gooderhara  v.  Hutchison, 
5  C.  P.  241. 

J.  A.  Miller,  contra.  An  antecedent  debt  is  a  good  con- 
sideration for  a  note,  and  the  plaintiff  is  therefore  entitled 
to  recover.  There  was  no  negligence  on  plaintiff's  part.  He 
referred  to  Swift  v.  Tyson,  IG  Peters  1  ;  Byles  on  Bills,  Am. 
ed.,  249 ;  Goodman  v.  Harvey,  4  A.  &  E.  870 ;  Wookey  v. 
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Fole,  14  B.  &  A.  1 ;  Bleaden  v.  Charles,  7  Bing.  246  ; 
{jorgier  v.  Mieville,  3  B.  &  C.  45. 

28th  December,  1878.  Hagarty,  C.  J. — On  the  argument 

of  the  rule  it  was  conceded  that  plaintiff  on  the  authorities 
was  a  holder  for  value.  On  the  other  point,  in  the  absence 
of  bad  faith,  it  would  seem  to  us  that  the  plaintiff  is  en- 
titled to  recover. 

It  is  doubtless  a  very  unfortunate  practice  that  seems  to 
prevail  in  this  country  for  bankers  and  others  to  take 
negotiable  paper  except  from  the  last  parties  thereto. 
Here  everything  seems  to  be  done  by  promissory  notes,  and 
parties  desiring  to  accommodate  otliers  almost  invariably 
do  so  by  endorsing  a  note,  where,  in  England,  the  same 
would  be  done  in  the  form  of  an  accommodation  acceptance. 
But  the  practice  here  seems  to  be  inveterate,  and  nothing 
is  more  common  than  for  a  bank  or  any  creditor  to  take  a 
note,  or  a  renewal,  from  the  maker  with  an  endorser's  name 
on  it. 

In  the  nature  of  such  a  transaction  the  creditor  may  be 
assumed  to  know  that  such  an  endorser  is  in  fact  merely 
a  surety  for  the  debt. 

In  the  case  of  an  accommodation  acceptance  or  making 
of  a  note  no  such  notice  could  be  assumed. 

Now,  in  this  case,  we  of  course  assume  that  the  plaintiff 
knew  when  he  got  the  note  that  Brown  was  merely 
security  for  Currie ;  but  are  we  to  assume  any  further 
knowledge  or  notice? 

Brown  unquestionably  authorized  Currie  to  make  some 
use  of  the  note ;  it  was  to  be  handed  to  the  bank  to  retire 
the  overdue  note.  It  was  not  in  any  way  in  the  position 
of  a  stolen  note,  or  the  writing  of  Brown's  name  on  apiece 
of  paper,  afterwards  turned  into  a  negotiable  instrument 
against  the  will  and  without  any  such  intention  on  the 
part  of  the  writer.  It  was  endorsed  as  a  note  of  Currie's, 
and  to  be  used  by  him.  The  object  was  to  retire  the  over- 
due note  in  the  bank. 

Had  the  bank  declined  wholly  to  renew,  and  Currie 
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obtained  the  proceeds  of  the  note  by  discount  from  a  friend^ 
and  therewith  paid  the  overdue  note  to  the  bank,  we  think 
it  beyond  question  that  Brown  could  have  no  defence 
against  the  holder. 

The  learned  Judge  seems  to  have  thought  that  all  au- 
thority from  Brown  to  Currie  to  use  this  note  for  any  pur- 
pose whatever  was  at  an  end  when  the  new  note  at  a 
month  was  given,  and  he  says  that  "  Currie  had  no  more 
power  to  complete  the  endorsement  by  delivery  to  a  third 
person,  than  a  stranger  or  a  thief,"  and  that  his  original 
authority  had  ceased.  But,  as  we  read  the  evidence, 
Currie  had  endorsed  it  to  the  plaintiff  while  in  his  hands 
to  be  handed  to  the  bank,  and  some  days  before  Brown 
endorsed  the  note  at  one  month.  This  is  noticed  by  the 
learned  Judge  in  a  note  to  his  judgment. 

We  therefore  think  that  Currie  had  Brown's  authority 
to  endorse  the  note  to  a  third  person,  although  such  en- 
dorsement was  in  fraud  of  the  original  purpose  of  the  en- 
dorsement, so  long  as  such  third  person  held  the  position 
of  an  innocent  holder  for  value  of  a  current  note. 

We  think  the  only  notice  that  the  law  would  infer  to  the 
plaintiff  taking  the  note  from  the  maker  was,  that  Brown 
was  a  surety  for  him,  and  perhaps  endorsing  without  value 
for  his  accommodation. 

The  law  is  well  discussed  and  the  distinctions  pointed  out 
in  the  late  case,  cited  by  the  learned  Judge,  of  Baxendale 
V.  Bennett,  L.  R.  3  Q.  B.  Div.  525.  See  also  Foster  v.  Mc- 
Kinnon,  L.  R.  4  C.  P.  704. 

It  seems  unnecessary  for  us  to  refer  to  the  numerous 
other  authorities  that  might  be  cited. 

Armour  and  Cameron,  J  J.,  concurred. 


Rule  absolute. 
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Parsons  v.  Standard  Insurance  Company. 

Insurance — Prior  insurance — Substitution. 

Held,  that  an  unintentional  error  on  the  part  of  the  applicant  for  insur- 
ance in  the  name  of  one  of  the  companies  in  which  he  was  already 
insured,  where  the  true  amount  of  the  prior  insurance  was  given,  did 
not  vitiate  the  policy. 

Held,  also,  that  the  true  amount  already  upon  the  property  being  given, 
the  fact  that  one  policy  was  allowed  to  drop  or  be  cancelled,  and 
another  for  a  like  amount  to  take  its  place  in  a  different  company,  did 
not  avoid  the  contract  of  iusurance  because  of  the  noncommunicatioa 
to  the  insurers  of  the  substituted  policy,  but  that  the  statutory  condition 
had  been  substantially  complied  with,  it  being  really  directed  against, 
the  increase  of  the  risk  without  the  consent  of  the  insurer. 

Action  on  a  fire  policy,  dated  28th  April,  1877,  covering 
$2000  on  stock  of  hardware,  and  in  a  hardware  store,  in 
Orange ville,  for  one  year,  averring  loss,  &c. 

There  were  also  the  common  money  counts. 

Many  pleas  were  pleaded  denying:  1.  The  policy.  2.  The 
loss.  8.  Plaintiff's  interest.  4.  Fraud.  5.  Misrepresentation 
as  to  value  in  the  application.  6.  Untrue  representation 
in  the  application  and  in  a  diagram  as  to  the  situation  of 
the  property,  representing  that  no  other  buildings  were 
within  100  feet  of  the  building  in  which  the  insured  pro- 
perty was  situated,  whereas  there  were  other  buildings 
within  100  feet  of  the  building  within  which  the  insured 
property  was,  the  same  being  matters  material  to  the  risk. 

7.  That  by  the  application  and  diagram  plaintiff  warranted 
that  there  were  no  other  buildings  within  100  feet 
than  those  shewn  in  the  diagram,  alleging  a  breach,  &c. 

8.  Breach  of  condition,  in  omitting  statement  of  coal  oil 
and  gunpowder  kept  on  the  premises.  9.  The  same  plea  as 
to  petroleum  and  gunpowder,  contrary  to  conditions  of 
policy.  10.  As  to  particulars  not  being  sent  in,  and  omis- 
sion of  statutory  declarations,  &c.,  &c.,  and  non-disclosure  of 
amount  of  other  insurances.  11.  The  non-fnrnishing  of 
books  of  account,  invoices,  &c.  12.  False  and  fraudulent 
statement  of  loss  as  to  value,  and  that  there  were  no 
other  insurances  than  those  mentioned  in  statements  of 
loss,  contrary  to  the  conditions.    13.  Setting  out  a  con- 
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dition  that  if  there  were  any  prior  insurances  without 
defendants'  assent  endorsed  or  appearing  on  the  policy,  or 
subsequent  insurances  unassented  to  in  writing,  defendants 
were  not  to  be  liable  ;  and  alleging  that  at  the  time  of  insur- 
ance there  was  an  insurance  in  the  Lancashire  Insurance 
Company  of  $2000,  in  the  Western  of  S2000,  and  in  the  Pro- 
vincial of  S2000,  subsisting  without  defendants'  knowledge 
or  assent,  and  without  their  assent  appearing  in  the  policy  or 
endorsed  thereon.  14.  Setting  out  the  same  conditions,  and 
that  after  the  making  of  the  policy  the  plaintiff  made  further 
and  subsequent  insurances,  viz.,  $2000  in  the  Queen's,  $2000 
in  the  Scottish  Commercial,  $900  in  the  Canada  Farmers; 
also,  a  further  assurance  in  the  Queen's  of  $2000,  all  without 
defendants'  assent  in  writing.  15.  To  common  counts, 
never  indebted. 
Issue. 

The  case  was  tried  at  the  last  Fall  Assizes,  at  Guelph, 
before  Gait,  J.,  without, a  jury. 

The  fire  took  place  on  the  3rd  August,  1877. 

The  facts  are  sufiicientl}^  stated  in  the  judgment. 

The  learned  Judge  entered  a  verdict  for  the  plaintiff  for 
-$2,142.50,  subject  to  several  objections  taken  by  defendants. 

21st  November,  1878,  Bethune,  Q.  C,  obtained  a  rule 
nisi  to  set  aside  the  verdict  and  enter  it  for  the  defendants 
on  the  grounds : 

1.  That  plaintiff  did  not  disclose  at  the  time  of  making 
his  application  the  existence  of  the  policy  in  the  Provincial 
Insurance  Company. 

2.  That  there  was  a  breach  of  warranty  in  not  disclosing 
the  fact  that  buildings  were  within  100  feet  of  the  risk. 

3.  That  there  was  no  notice  to  defendants  of  the  sub- 
sequent insurance  in  the  Queen's  Insurance  Company. 

December  6,  1878.    McCarthy,  Q.  C,  shewed  cause. 

The  policy  and  condition  must  be  read  together,  and  the 
meaning  is,  that  there  must  be  no  further  insurance  beyond 
the  $8000,  of  which  plaintiff  did  apprise  defendants.  There 
was  no  bad  faith,  and  the  conditions  have  been  substantially 
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complied  with.  They  are  to  be  read  most  strongly  against 
the  Company.  He  referred  to  Bunyon  on  Fire  Insurance, 
53,  114,  115;  May  on  Insurance,  448;  Mercantile  Marine 
Ins.  Co.  V.  Titherington,  5  B.  &;  S.  765;  Foiukes  v.  Man- 
chester i^c.,  Co.,  3  B.  &  S.  917;  Osser  v.  Provincial  Ins.  Co., 
12  C.  P.  133. 

Bethune,  Q.  C,  contra.  The  company  can,  on  notice, 
cancel  the  contract.  They  bring  themselves  within  the  8th 
statutory  condition,  which  has  been  broken  by  the  plain- 
tiff. An  endorsement  on  the  policy  of  the  then  existing 
insurance  is  a  compliance  with  the  condition.  This  the 
plaintiff  should  have  procured  to  be  done,  but  he  did  not, 
and  therefore  the  company  is  released  from  liability. 

28th  December,  1878.  Hagarty,  C.  J.— As  to  the  first, 
objection,  the  learned  Judge  has  not  found  specifically  as 
to  the  Provincial  Insurance. 

The  policy  states  generally,  "  Further  insurance  $8000." 

The  interim  receipt  given  to  the  plaintiff*  by  Allan,  defen- 
dants' agent  at  Orange ville,  is  dated  27th  April,  1877,  on 
property  described  in  his  application  of  27th  April,  for  one 
year. 

Plaintiff  stated  that  he  had  an  insurance  in  the  Pro- 
vincial at  the  time  of  the  application,  but  it  was  cancelled 
before  the  fire.  A  postal  card  was  produced,  which  he  sent 
to  that  company  29th  June,  directing  the  cancellation,  to 
which  they  assented. 

The  policy  was  not  produced  b}^  defendants,  but  plaintiff's 
application  was.  The  application  was  for  S2000,  from  1st 
August,  1876,  to  1st  August,  1877.  Plaintiff "'.s  explanation 
seems  to  be  that  there  was  a  mistake  in  the  application 
produced  as  to  the  names  of  the  companies  in  which  he  was 
insured.  It  stated  $8000  in  all,  which  was  correct,  buf  82000, 
stated  to  be  in  Canada  Fire  and  Marine,  was  wronof,  as 
their  policy  did  not  cover  this  property.  This  was  after- 
wards admitted  as  to  the  Canada  Fire  and  Marine  policy. 
This  seems  to  be  the  explanation  as  to  this  Provincial  policy. 
As  to  the  second  objection,  the  misdescription  as  to  distance. 
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The  application  produced  by  defendants  as  that  on  which 
the  policy  was  issued,  is  certain!}^  wrong  in  the  diagram  at 
foot;  but  the  plaintiff  swears  very  positively  that  there  was 
another  application  previously  signed  by  him  with  the 
distances  correctly  given  on  a  diagram  at  foot,  after  ex- 
amining the  distances :  that  some  time  after  Allan,  the 
agent,  came  to  him  and  said  the  company  had  objected  to 
the  lowness  of  the  rate,  and  asked  him  to  sign  another  appli- 
cation, which  he  did  in  blank,  leaving  it  to  Allan  to  do  as 
he  pleased  with,  and  he  signed  it  merely  for  the  purpose,  as 
he  understood,  of  having  the  rate  increased.  He  paid  the 
extra  rate  asked.  He  said  there  was  no  diagram  filled  in 
this  second  form  that  he  signed. 

The  agent,  Allan,  corroborates  plaintiff's  statement  that 
there  was  a  prior  application,  and  that  the  second  differs 
from  it.  He  is  not  very  clear  ^s  to  the  state  of  the  diagram 
in  the  first,  but  we  cannot  read  his  evidence  without  feel- 
ing that  it  substantially  confirms  plaintiff's  account,  and 
that  the  fair  inference  is,  that  the  mistake  in  marking  the 
position  and  distance  in  the  second  application  was  his 
mistake,  and  the  first  was  correct. 

The  interim  receipt,  dated  April  27,  speaks  of  the  appli- 
cation as  being  dated  27th,  for  one  year.  The  application 
produced  by  defendant  is  for  insurance  from  28th  April. 
This  favours  the  assertion  of  there  being  two  applications. 

The  learned  Judge  finds  on  this  in  favour  of  the  plaintiff's 
contention,  that  the  original  application  contained  a  diagram 
shewing  the  situation  of  the  adjoining  houses;  that  this 
Was  returned  for  some  purpose  to  the  local  agent ;  that  the 
/latter  induced  plaintiff  to  sign  another  application  in  blank 
.representing  that  the  company  required  a  higher  rate; 
that  he  put  the  higher  rate  in  the  application,  all  the  rest 
being  in  blank;  that  the  agent,  without  reference  to  or 
knowledge  of  the  plaintiff,  filled  up  the  blanks  and  made  the 
diagram,  acting  strictly  therein  as  defendants'  agent. 

A  perusal  of  the  evidence  affords  no  ground  for  our 
questioning  the  correctness  of  this  finding.  We  agree  in  it 
as  the  proper  conclusion. 
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As  to  the  third  objection,  on  the  insurance  in  the  Queen 
Insurance  Company.  It  appeared  that  the  plaintiff  had  an 
insurance  for  $2000  in  the  Western  Insurance  Company, 
and  having  agreed  with  the  agent  to  cancel  it,  he  arranged 
with  him,  being  also  agent  for  the  Queen  Company,  to  effect 
an  insurance  for  the  same  sum  with  the  latter.  This  was 
done,  and  on  July  30,  three  days  before  the  fire,  plain- 
tiff mailed  a  post  card  addressed  to  the  manager  of  defen- 
dants'company,  at  Toronto;  their  head  quarters  were  Hamil- 
ton, and  they  did  not  receive  it  till  after  the  fire. 

The  learned  Judge  found  that  notice  was  not  given ;  that 
at  the  time  of  the  application  notice  was  given  that  he  had 
additional  insurances  to  the  extent  of  $8000,  and  that  the 
$2000  in  the  Queen  was  in  substitution  of  the  $2000  in- 
sured in  the  Western  at  the  date  of  the  application. 

It  is  contended  for  the  plaintifl:'  that  the  substance  of  the 
contract  has  been  complied  with.  The  8th  statutory  con- 
dition is :  "The  company  is  not  liable  for  loss,  if  there  is 
any  prior  insurance  in  any  other  company,  unless  the  com- 
pany's assent  thereto  appears  herein,  or  is  endorsed  hereon ; 
nor  if  any  subsequent  insurance  is  effected  in  any  other 
company,  unless  and  until  the  company  assent  thereto  in 
writing  signed  by  a  duly  authorized  agent." 

We  must  look  on  the  substance  of  the  contract,  and  of 
the  statements  and  representations  on  which  it  is  based, 
and  when  we  find  them  made  in  good  faith,  and  nothing- 
concealed  that  was  really  material  to  be  communicated, 
we  must  not  look  too  closely  at  some  unintentional  error 
of  form. 

I  cannot  bring  myself  to  hold  that  to  an  answer  asking 
what  other  insurances  affect  the  property,  and  in  what 
companies,  an  unintentional  error  in  the  name  of  one  com- 
.pany,  where  the  true  amount  of  insurance  is  given,  shall 
vitiate  the  whole  contract.  So  when  the  contract  is  based 
upon  the  statement  that  $8000  of  insurance  is  already  on 
the  property,  and  one  policy  of  $2000  is  allowed  to  drop  or 
be  cancelled,  and  another  to  a  like  amount  substituted 
therefor  in  another  company,  that  the  non- communication 
of  the  new  insurance  must  necessarily  destroy  the  contract. 
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The  statutable  condition,  just  cited,  requires  a  subsequent 
insuirance  to  be  communicated.  The  meaning  is  plain,  and 
:  the  provision  is  mosfreasonable,  that  if  the  assured  increase 
the  insurance,  the  prior  insurer  must  be  consulted. 

But  I  do  not  feel  myself  bound  to  the  mere  letter  of  the 
words  used,  when  their  spirit  and  substance  point  to  a 
fairer  and  more  liberal  construction.  The  statutable  con- 
dition was  framed  to  prevent  a  substantial  mischief — the- 
construction  asked  by  these  defendants  will  simply  cause 
it  to  work  a  great  injustice  in  a  case  where  no  mischief 
was  occasioned. 

The  man  who  pays  his  money  on  an  interim  receipt  sees 
nothing  of  these  conditions,  and  until  he  receives  his  policy 
has  no  means  of  seeing  them.  They  are  prepared  by  the 
underwriters,  and  the  language  of  Sir  A.  Cockburn,  in 
Fowhes  V.  Manchester  Ins.  Co.,  3  B.  &  S.  925,  is  in  point: 
"  In  construing  an  instrument  prepared  by  the  company,  and 
submitted  by  them  to  the  party  effecting  the  insurance,  for 
his  signature,"  (or,  as  here,  as  the  binding  agreement,)  "it 
ought  to  be  read  most  strongly  contra  proferentes." 

I  think  the  statutable  condition  has  been  complied  with 
in  substance  and  in  spirit. 

We  discharge  the  rule,  and  the  verdict  stands  for  the 
plaint  ifil 

Armour  and  Cameron,  J.J.,  concurred,  Cameron,  J., 
however  stating  that  if  he  did  not  consider  himself  con- 
cluded by  the  decision  of  the  Court  of  Common  Pleas  in  a 
similar  case,  Parsons  v.  Victoria  Montreal  Fire  Ins.  Co., 
29  C.  P.  22,  he  should  have  felt  great  doubt  in  holding  that 
a  subsequent  insurance  not  notified,  would  not  avoid  the 
policy,  though  the  subsequent  insurance  did  not  increase 
the  whole  amount  of  insurance  beyond  the  amount  notified, 
his  idea  being,  that  a  change  in  the  insurance  should  be 
notified ;  but  that  on  this  point  only  had  he  any  doubt. 

Rule  dAscharged. 
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Hughes  et  al.  v.  Brooke. 

Devise  in  trust — Refusal  to  accept — Nonjoinder — Continuance  of  tenancy — 
Right  of  devisees  in  trust  to  recover  rent. 

One  of  the  devisees  in  trust  under  a  will  refused  to  accept  the  trust : 
Held,  that  -he  was  not  a  necessary  party  plaintifif  in  an  action  for 
rent  of  the  premises  devised,  although  his  formal  renunciation  in  writ- 
ing was  not  made  until  after  the  rent  in  question  had  accrued  due. 

Defendant  was  tenant  from  year  to  year  of  the  premises  in  respect  of 
which  the  rent  in  question  was  sought  to  be  recovered,  being  for  three 
quarters  accruing  due  after  the  death  of  the  lessor.  No  notice  to  quit 
was  given,  nor  was  the  tenancy  determined  by  the  consent  of  the  parties 
entitled  ;  on  the  contrary,  the  defendant  recognized  the  continuance  of 
the  tenancy  by  the  payment  of  rent  falling  due  after  the  lessor's  death : 
Held,  that  the  tenancy  was  not  determined  by  the  death  of  the  lessor, 
and  that  the  plaintiffs,  the  devisees  in  trust  under  the  lessor's  will,  were 
entitled  to  recover  the  three  quarters'  rent  in  use  and  occupation : 

Held,  also,  that  it  was  no  answer  for  the  defendant  that  he  had  ceased  to 
occupy,  for  he  still  held  by  the  plaintiffs'  permission  and  might  have 
occupied  had  he  so  pleased. 

Declaration: 

1st  count:  For  that  the  plaintiffs  let  to  the  defendant  a 
house  on  King  street  west,  in  the  city  of  Toronto,  at  four 
hundred  dollars  a  year,  payable  quarterly,  of  which  rent 
three  quarters  were  due  and  unpaid. 

2nd  count:  For  money  payable  by  the  defendant  to  the 
plaintiffs  for  the  defendant's  use  by  the  plaintiffs'  permission 
of  messuages  and  land  of  the  plaintiffs. 

Pleas ; 

To  1st  count.  That  the  plaintiffs  did  not  let  to  the  de- 
fendant the  said  house  upon  the  terms  alleged. 

To  2nd  count.  Never  indebted.  And  to  the  whole  decla- 
ration, payment. 

The  cause  was  tried  at  the  last  Fall  Assizes  for  the  city 
of  Toronto,  before  Patterson,  J.  A.,  without  a  jury. 

It  was  shewn  at  the  trial  that  Anne  Hughes,  the  owner 
of  the  premises,  in  respect  of  the  rent  of  which  this  action 
was  brought,  died  on  the  24th  August,  1877,  and  by  her  will 
devised  the  said  premises  to  her  executors,  the  plaintiffs 
Hughes  and  one  Smith,  in  trust  for  certain  purposes  therein 
set  forth:  that  the  plaintiffs  Hughes  accepted  the  trust,  but 
that  Smith  refused  to  do  so :  that  by  an  instrument  dated 
77 — vol.  xliii  u.c.r. 
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June  21st,  1878,  the  plaintiffs  Hughes,  under  a  power  con- 
tained in  the  will,  appointed  the  plaintiff  McCrosson  their 
co-trustee  in  the  room  of  Smith  :  that  Anne  Hughes  let  the 
said  premises  to  the  defendant  in  1873,  to  hold  from  the 
1st  of  March,  of  that  year,  at  the  yearly  rent  of  four  hun- 
dred dollars,  payable  quarterly  on  the  first  days  of  June, 
September,  December,  and  March,  in  each  year :  that  at  the 
time  of  her  death  he  was  her  tenant,  from  year  to  year,  of 
the  said  premises,  on  the  said  terms:  that  he  continued  to 
occupy  them  until  some  time  in  August  or  September,  1877: 
that  in  February,  1878,  he  sent  the  key  to  the  plaintiffs 
Hughes,  who  refused  to  receive  it,  and  it  was  brought 
back:  that  on  August  28th,  1877,  he  paid  to  the  plaintiffs 
Hughes  $400,  which  paid  the  rent  due  in  respect  of  the 
premises  up  to  and  including  the  first  day  of  March,  1877, 
and  that  on  the  15th  January,  1878,  he  paid  to  the  same 
plaintiffs  $200,  which  paid  the  rent  due  up  to  and  includ- 
ing the  first  day  of  September,  1877:  that  the  rent  sued 
for  vfas  that  falling  due  on  the  first  day  of  December,  1877, 
and  on  the  first  days  of  March  and  June,  1878,  and  that 
no  notice  determining  the  tenancy  had  been  given  by  any 
party. 

It  was  objected  at  the  close  of  the  case  that  McCrosson 
was  improperly  joined  as  a  plaintiff,  and  the  learned  Judge 
allowed  his  name  to  be  struck  out,  in  case  the  plaintiffs, 
without  him,  should  be  entitled  to  recover,  otherwise  his  name 
to  remain  for  the  purpose  of  his  being  liable  for  costs.  It 
was  then  objected  that  Smith  ought  to  have  been  joined  as 
a  plaintiff,  and  that  as  the  plaintiffs  were  assignees  of  the 
reversion  there  was  no  privity  of  contract  between  them 
and  defendant,  onlyprivity  of  estate;  and  therefore  defendant 
had  a  right  to  leave,  and  would  not  be  liable  on  either 
count  for  rent  after  he  left,  notwithstanding  his  having 
paid  two  quarters'  rent  after  testatrix's  death. 

The  learned  Judge  overruled  these  objections,  and  entered 
a  verdict  for  the  plaintiffs  Hughes,  for  $300,  with  leave  to 
defendant  to  move  as  advised,  the  Court  to  draw  inferences 
of  fact  as  a  jury. 
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On  20th  November,  1878,  McMichael,  Q.  C,  obtained  a 
rule  nisi  to  set  aside  the  verdict,  and  enter  a  nonsuit  or 
verdict  for  defendant  pursuant  to  leave,  or  for  a  new  trial 
on  the  law  and  evidence,  there  being  no  evidence  of  a  de- 
mise by  plaintiffs  to  defendant,  plaintiffs,  having  no  right, 
as  devisees  and  assignees  of  the  reversion,  to  sue  upon 
any  contract  made  with  the  original  lessor,  Mrs.  Hughes: 
that  during  all  the  time  defendant  was  in  possession 
after  the  death  of  Mrs.  Hughes,  if  holding  under  any 
contract  of  tenancy,  it  must  have  been  with  the  three 
original  devisees,  as  the  renunciation  of  the  trustee  Smith 
did  not  take  place  till  long  after  defendant  left  the 
premises,  and  Smith  should  have  been  a  party:  that  the 
fact  that  defendant  was  in  possession  for  some  months, 
for  which  time  he  paid,  cannot  make  him  a  tenant  under 
a  contract  upon  which  he  could  be  sued  after  he  left  the 
premises,  and  if  no  contract,  he  could  not  be  sued  as  for 
use  and  occupation,  for  the  time  he  was  not  in  possession 
after  he  had  left  the  premises. 

Read,  Q.  C,  shewed  cause. 

The  testatrix  gave  power  to  her  trustees  to  appoint 
another  trustee  in  case  any  one  of  them  refused  to  act,  but 
did  not  in  the  same  terms  give  such  power  to  a  majority  of 
them.  The  refusal  of  a  trustee  to  act  is  just  the  same  as 
if  he  had  never  been  named  trustee :  Adams  v.  Tauntorij 
5  Madd.  435;  Smith  v.  Wheeler,  1  Yent.  128;  Xiclo- 
son  V.  Wordivorth,  2  Swans.  865.  The  plaintiffs  Patrick 
and  Bernard  Hughes  had  then  the  power  to  appoint  Mc- 
Crosson  their  co-trustee,  but  McCrosson  was  not  appointed 
till  after  the  rent  sued  for  had  accrued.  Striking  his  name 
out  as  plaintiff  places  the  record  in  proper  shape.  The  rent 
had  accrued,  and  Patrick  and  Bernard  Huo-hes  had  a  rio-ht 
to  sue  for  it,  the  former  appointee,  Smith,  having  refused 
to  act  as  trustee,  and  McCrosson,  although  not  appointed 
when  the  rent  accrued,  had  a  right  also  to  sue.  The  pay- 
ment of  rent  to  them  after  the  testatrix's  death,  was  a  con- 
tinuation of  the  tenancy  on  the  same  terms  as  the  tenancy 
subsisting  under  the  testatrix. 
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The  plaintiffs  were  also  entitled  to  recover  under  the 
count  for  use  and  occupation.  The  rent  sued  for  is  for 
the  three  quarters  from  1st  September,  1877,  to  1st  June, 
1878.  The  defendant  in  February,  1878,  sent  the  key  of 
the  dwelling  to  the  plaintiffs,  having  removed  to  another 
house,  but  the  plaintiffs  refused  to  accept  the  key.  There 
was  no  notice  of  intention  to  leave  given  by  the  defendant^ 
and  no  surrender  of  the  premises  in  law  or  in  fact.  The 
defendant  is  not  in  actual  but  constructive  possession,  and 
so  the  plaintiffs  are  entitled  to  recover  for  use  and  occupa- 
tion: Pinero  v.  Judson,  6  Bing.  206;  Sullivan  v.  Jones,  S 
C.  &  P.  579;  IzouY.  Gorton,  5  Bing.  N.  C.  501. 

McMichael,  Q.  C,  contra.  The  original  lease  was  from 
year  to  year  with  the  lessor,  Mrs.  Hughes.  This  term  was 
not  put  an  end  to  by  notice,  and  was  therefore  in  full  exist- 
ence as  a  contract  at  the  time  of  the  death  of  Mrs.  Hughes. 
The  estate  passed  to  the  plaintiffs  as  devisees,  and  they 
thereby  became  the  assignees  of  the  reversion;  but,  although 
this  created  privity  of  estate,  it  did  not  create  privity  of 
contract:  the  Statute  of  Henry  VIII.  only  applies  to  leases 
under  seal,  and  as  the  term  was  still  in  existence,  the  pri- 
vity of  contract  was  between  the  defendant  and  the  heir, 
and  not  the  plaintiffs :  Standen  v.  Chrismas,  10  Q.  B. 
135,  138.  While  this  contract  was  in  existence,  all  pay- 
ments of  reuL  must  be  in  respect  of  the  lease  still  in 
existence ;  and  no  new  contract  with  the  plaintiffs  can  be 
inferred  from  payment  of  rent,  nor  would  payment  of  rent 
under  that  contract  be  inferred  as  attornment;  in  fact,  there 
conld  be  no  attornment  to  them,  for  they  were  not  assignees 
of  the  term.  If  anything,  it  could  only  be  the  creation  of  a 
new  term,  which  could  not  be  while  the  original  contract 
was  in  existence;  and  payment  of  rent  to  a  stranger  does 
not  create  a  term.  Then,  although,  while  defendant  was  in 
occupation  the}^  could  distrain,  they  could  not  hold  him  as 
in  occupation  by  virtue  of  the  contract,  when  with  them 
there  was  no  contract. 

28th  December,  1878.  Armour,  J.— We  think  there 
is  nothing  in  the  objection  that  Smith  was  not  made  a 
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plaintiff.  The  evidence  shews  that  he  always  refused 
to  accept  the  trust,  although  his  formal  renunciation  in 
writino-  was  not  made  till  after  the  rent  sued  for  accrued 
due:  Thomson  Y.  Leach,  2  Yent  19S;  Toiunson  v.  TicJceU,S 
B.  &  Aid.  31. 

We  think  the  rent  sued  for  recoverable  by  the  plaintiffs 
Hughes  from  the  defendant,  under  the  count  for  use  and 
occupation. 

The  tenancy  of  the  defendant  from  year  to  year,  subsist- 
ing at  the  time  of  the  death  of  Anne  Hughes,  w^as  not  put 
an  end  to  by  her  death,  but  would  be  held  to  continue 
until  determined  by  the  consent  of  the  parties  entitled,  or 
by  a  regular  notice  to  quit.  No  such  consent  or  notice 
was  ever  given,  but,  on  the  contrary,  the  defendant  expressly 
recognized  the  same  tenancy  as  still  subsisting,  by  paying, 
in  January,  1878,  the  rent  falling  due  on  September  1, 1877. 

It  is  no  answer  for  the  defendant  to  say  that  he  ceased  to 
occupy,  for  he  still  held  by  the  permission  of  the  plaintiffs, 
and  might  have  occupied  if  he  thought  fit:  see  Buvroivs  v. 
Graden,  1  D.  &  L.,  213;  Lumley  v.  Hodgson,  16  East  99; 
Buchworth  V.  Simpson,  1  C.  M.  &  R.  834. 

We  think  the  rule  shonld  be  discharged. 

Hagarty,  C.  J. — I  agree  in  the  result,  on  this  short 
ground,  that  I  infer  from  the  evidence  that  defendant 
was  a  yearly  tenant  of  Mrs.  Hughes,  paying  rent  quarterly; 
that  after  her  decease,  in  April,  1877,  he  continued  in 
occupation,  and  paid  rent  on  the  same  terms  for  two 
quarters  falling  due  after  her  decease.  I  therefore  think 
he  continued  as  yearly  tenant  to  the  present  plaintiffs, 
who  are  the  devisees.  I  think  the  striking  out  of  Mc- 
Crosson's  name  removes  any  technical  objection. 

On  the  main  point,  as  to  a  yearly  tenancy  continuing,  I 
refer  to  Kelly  v.  Patterson,  L.  R,  9  C.  ?.  686;  Humphries 
V.  Franks,  18  C.  B.  323;  Buchivorth  \.Simioson,  1  C.  M.  & 
R.,  at  p.  844,  per  Parke,  B. 

Cameron,  J.,  took  no  part  in  the  judgment,  having  been 
concerned  in  the  case  at  the  Bar. 

Bide  discliarged. 
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John  Haldan,  Plaintiff,  v.  Margaret  Beatty,  Defendant 

AND 

John  O'Donohoe  and  James  Wilson,  Claimants, 

AND 

In  Chancery. 

Between  Mary  Ellen  Wilson,  Plaintiff, 

AND 

Catherine  Wilson,  Margaret  Beatty,  and  Charles 
Beatty,  Defendants. 

AND 

John  O'Donohoe  and  James  Wilson,  Claimants. 

Interpleader — Common  laiv  and  Chancer!/  writs — Jurisdiction — Estoppel — 
R.  S.  0.  ch.  54,  sees.  11,  12,  13. 

After  tlie  issue  of  an  interpleader  summons  founded  on  two  writs  of^.  fa. 
issued  respectively  out  of  this  Court  and  the  Court  of  Chancery,  the 
writ  from  this  Court  was  set  aside  :  Held,  that  the  Judge  in  Chambers 
had  jurisdiction,  notwithstanding,  to  continue  the  proceedings  and  make 
the  interpleader  order  as  to  the  latter  writ ;  but  quaere,  even  if  the 
want  of  jurisdiction  had  been  clear,  whether  a  party  could  avail  himself 
of  it  after  having  agreed  to  the  order,  accepted  the  issue,  defended  it 
at  the  trial,  and  moved  against  the  verdict,  &c. 

The  sheriff  of  the  county  of  York  having  had  delivered 
to  him  to  be  executed  a  writ  of fi.  fa.  against  the  goods  of 
the  defendant  in  the  suit  firstly  above  mentioned,  and  also 
a  writ  of  Ji.  fa.  against  the  goods  of  the  defendant  in  the 
suit  secondly  above  mentioned,  and  having  seized,  under 
and  by  virtue  of  the  said  writs,  certain  goods  and  chattels, 
and  the  same  having  been  claimed  by  the  said  John 
O'Donohoe  and  James  Wilson  under  chattel  mortgages 
held  by  them  respectively,  on  the  3rd  day  of  May,  1877, 
applied  to  the  Judge  in  Chambers  for  and  obtained  the 
usual  interpleader  summons,  entitled  as  above,  calling  upon 
the  plaintiffs  and  claimants  to  shew  cause  why  they  should 
not  appear  and  state  the  nature  and  particulars  of  their 
respective  claims,  and  maintain  or  relinquish  the  same,  and 
abide  by  such  order  as  might  be  made  therein.  On  the  same 
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day  the  defendant  in  the  suit  firstly  above  mentioned 
obtained  a  summons  to  set  aside  the  writ  of  ji.  fa.  issued 
therein.  Both  the  said  summonses  were  returnable  on  the 
following  day,  when  all  parties  attended  in  obedience 
thereto,  and  the  same  were  enlarged  until  the  next  follow- 
ing day,  when  the  last  mentioned  summons  was  argued 
and  judgment  thereon  was  reserved,  and  the  first  men- 
tioned summons  was  enlarged  until  the  last  mentioned 
summons  should  be  disposed  of. 

On  the  7th  of  May,  1877,  an  order  was  made  on  the  last 
mentioned  summons,  setting  aside  the  said  writ,  and  on  the 
9th  of  May,  1877,  an  interpleader  order  was  made  upon  the 
first  mentioned  summons,  entitled  as  above,  by  which,  after 
stating  therein  that  the  writ  of  fi.  fa.  in  the  first  above 
named  suit  had  been  set  aside,  and  that  the  claim  of  James 
Wilson  was  not  disputed,  an  issue  was  directed  as  to  the 
claim  of  the  said  John  O'Donohoe,  in  which  he  was  to  be 
plaintiff  an,d  the  said  Mary  Ellen  Wilson  was  to  be  defen- 
dant, and  the  usual  directions  v/ere  given  respecting  the 
same.  The  issue  so  directed  was  tried  at  the  assizes  at  the 
city  of  Toronto,  in  June,  1877,  when  a  verdict  was  ren- 
dered for  the  claimant,  and  a  rule  was  subsequently 
obtained  in  this  Court  to  enter  the  verdict  for  the  defen- 
dant, which  rule  was  afterwards  discharged  (a).  Thereafter, 
on  the  ovd  of  January,  1878,  a  summons  was  obtained  by 
the  said  O'Donohoe  calling  upon  the  said  Mary  Ellen 
Wilson  to  shew  cause  Avhy  the  money,  the  proceeds  of  the 
sale  of  the  goods  seized  and  then  in  the  sheriii's  hands, 
should  not  be  paid  over  to  him,  and  why  she  should  not 
pay  all  the  costs  of  the  interpleader  proceedings ;  and  on 
the  following  da}^  an  order  was  made  directing  the  sheriff 
to  pay  over  to  the  said  O'Donohoe  the  said  money,  and 
directing  the  payment  by  the  said  Mary  Ellen  Wilson  to 
the  said  O'Donohoe  of  all  costs,  including  the  costs  reserved 
by  the  said  interpleader,  the  costs  of  the  said  issue,  the  costs 
of  the  sheriff  and  of  that  application. 

The  said  costs  were  subsequently  taxed  by  the  jn-oper 


{a)  42  U.  C.  E.  329. 
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officer  at  the  sum  of  $88.85,  and  what  purported  to  be  a 
judgment  upon  the  said  issue  was  signed  on  the  fifth  day 
of  January,  1878 ;  and  on  the  24th  day  of  January,  1878, 
a  writ  of  fieri  facias  against  the  goods  of  the  said  Mary 
Ellen  Wilson  was  issued  thereon  for  the  said  costs. 

On  the  first  day  of  February,  1878,  the  said  Mary  Ellen 
Wilson,  on  the  affidavit  of  her  attorney,  verifying  a  copy  of 
the  said  judgment,  and  of  the  said  writ  of  fieri  facias,  and 
affirming  that  the  claimant  never  served  upon  the  execu- 
tion creditor,  nor  upon  her  attorney,  any  notice  of  the 
taxation  and  amount  of  said  costs,  in  pursuance  of  the 
requirements  of  the  statute  in  that  behalf,  applied  for  and 
obtained  a  summons  calling  upon  the  said  O'Donohoe  to 
shew  cause  why  the  said  judgment,  and  the  writ  of  fieri 
facias  issued  thereon,  and  an  order  for  the  examination  of 
the  said  Mary  Ellen  Wilson  thereon,  should  not  be  set  aside 
for  irregularity,  with  costs,  on  numerous  grounds,  being  in 
effect  that  the  said  notice  of  taxation  and  amount  of  said 
costs  had  not  been  served,  and  that  the  said  judgment  was 
not  a  proper  "  entry  of  record,"  within  the  E.  S.  0.,  ch.  54,  s. 
19,  and  that  the  said  writ  was  defective  in  form;  and 
thereupon,  on  the  7th  day  of  February,  1878,  an  order  was 
made  setting  aside  the  order  for  examination,  and  directing 
the  amendment  of  the  said  judgment,  or  entry  of  record,'' 
and  writ,  to  meet  the  defects  alles^ed  therein. 

In  Hilary  term  last,  Donovan,  for  Mary  Ellen  Wilson, 
obtained  a  rule  nisi  calling  upon  the  said  O'Donohoe  to 
shew  cause  why  the  interpleader  order  of  9th  May  pre- 
viously ;  the  issue  tried ;  the  rule  respecting  the  verdict  on 
such  issue;  the  order  of  4th  January,  1878;  the  pretended 
record  of  proceedings  entered  in  this  Court  on  5th  January, 
1878  ;  the  fi.  fa.  issued  thereon ;  the  order  of  7th  February, 
1878 ;  and  all  other  proceedings  respecting  the  fi.fa.  goods 
of  said  Mary  Ellen  Wilson,  issued  out  of  the  Court  of 
Chancery  in  the  above  suit,  wherein  she  was  plaintiff, 
should  not  be  set  aside  with  costs,  as  being  null  and  void. 
1.  Because  on  3rd  May,  1877,  the  sheriff  of  York  had  no 
valid  fi.  fa,,  in  the  above  suit  and  action  in  his  hands,  save 
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the  writ  of  ji.  fa.  goods  of  Mary  Ellen  Wilson,  in  said 
Chancery  suit  of  Wilson  v.  Wilson,  and  the  claim  of  said 
claimant  John  O'Donohoe  to  the  goods  could  only  be 
adjudicated  upon  by  the  Court  of  Chancery,  which  Court 
alone  had  cognizance  of  said  suit  of  Wilson  v.  Wilson,  and 
the  said  sheriff  should  have  applied  to  the  Court  of  Chan- 
cery and  not  to  this  Court  for  relief.  2.  Because  the 
authority  of  the  above-named  John  Haldan  as  administra- 
tor was  determined  on  16th  March,  1877,  by  proof  of  the 
will  of  Thomas  Wilson,  and  the  granting  of  probate  to 
Charles  Beatty  and  James  Wilson,  the  executors,  and  the 
said  action  of  Haldan  v.  Beatty  on  that  day  abated ;  and 
the  said  Haldan  had  no  right  to  issue  a  fi.  fa.  goods 
therein,  and  the  said  writ  was  irregular  and  void,  and 
any  seizure  by  said  sheriff  thereunder  was  of  no  effect ; 
and  the  judgment  in  said  action  having  been  released  on 
the  said  3rd  May,  1877,  with  the  knowledge  of  said 
claimant,  s^tid  fi.  fa.  could  not  authorize  said  sheriff  to 
apply  to  this  Court  for  relief,  and  said  claimant  ought  to 
have  so  informed  this  Court  or  said  sheriff.  3.  Because 
the  fi.  fa.  issued  in  said  action  of  Haldan  v.  Beatty  having 
been  set  aside  on  7th  May,  1877,  this  Court  had  no  juris- 
diction to  make  the  order  of  9th  May,  1877,  requiring  the 
plaintiff  in  said  Chancery  suit  to  interplead  with  said 
claimant  in  this  Court  respecting  the  goods  seized  by  virtue 
of  said  fi.  fa.  in  said  suit  of  Wilson  v.  Wilson,  there  being 
on  the  said  9th  of  May  no  fi.  fa.  issued  from  this  Court  in 
respect  of  any  action  or  proceeding  in  this  Court,  which 
alone  could  give  this  Court  jurisdiction.  4.  Because  the 
above-named  John  Haldan  not  having  appeared  on  the 
interpleader  summons,  and  not  asserting  any  claim  to  the 
goods  seized,  was  not  a  party  to  the  interpleader  order  of 
9th  May,  1877,  and  his  name,  and  the  style  of  cause  in 
said  action  of  Haldan  v.  Beatty,  ought  not  to  have  been 
retained  upon  said  order ;  and  the  only  cause  in  which  an 
interpleader  took  place  was  in  the  Chancery  suit  of  Wilson 
V.  Wilson,  of  which  this  Court  had  no  cognizance,  and 
wherein  it  could  not  adjudicate.    5.  Because  the  goods 
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seized  by  the  sheriff  of  York  belonged  jointly  to  Margaret 
Beatty  and  Catharine  Wilson,  of  which  the  claimant  was 
well  aware,  the  rights  of  the  defendant  Margaret  Beatty 
therein  being  equitable,  and  on  that  account  could  not 
have  been  adjudicated  upon  in  this  Court.  6.  Because 
there  was  no  record  of  the  suit  of  Wilson  v.  Wilson,  in  this 
Court,  this  Court  had  no  cognizance  thereof,  and  the  pro- 
ceedings had  herein  could  not  be  entered  in  this  Court  for 
default  of  such  record.  7.  Because  the  entry  of  the  pro- 
ceedings in  interpleader  herein  were  a  nullity,  and  did  not 
comply  with  the  requirements  in  that  behalf.  8.  Because 
no  notice  of  taxation,  and  the  amount  thereof,  was  given, 
as  required  by  the  statute  in  that  behalf,  and  said  preten- 
ded record  of  proceedings  was  entered  fifteen  clays  too  soon. 
9.  Because  the  said  pretended  entry  of  proceedings  of 
record  was  in  fact  a  pretended  entry  of  judgment  on  a 
feigned  issue,  and  was  not  authorized  under  the  statute  in 
that  behalf  10.  Because  the  writ  of  fi.  fa.  issued  by  virtue 
of  said  pretended  record,  or  judgment,  did  not  follow  said 
record  or  judgment,  and  was  wholly  unauthorized  and  void. 
11.  Because  the  Court  bad  no  power  to  order  an  entry 
nunc  iJTO  tunc  of  proceedings  on  record,  and  the  order  in 
that  behalf  of  7th  February,  1878,  was  wrong,  and  not 
warranted  by  the  statute  respecting  the  entry  of  inter- 
pleader proceedings  of  record. 

In  E?oster  Term  last,  upon  objection  taken,  this  rule  was 
allowed  to  be  amended,  upon  payment  of  costs,  by  calling 
upon  Wilson  and  the  sheriff,  in  addition  to  O'Donolioe,  to 
shew  cause. 

December  2,  1878.  F.  Osier  for  the  sheriff.  It  is  admitted 
that  the  order  was  made  without  authority,  yet  no  motion 
is  made  against  it  till  Hilary  Term,  1878,  a  delay  that  has 
clearly  cured  all  objection  to  the  order,  or  at  any  rate 
waived  it.  He  cited  K.  S.,  0.,  ch.  54,  s.  13  ;  Richardson 
V.  Shaw,  G  P.  K.  296  :  Hemming%vay  v.  Buffalo  and  Lake 
Huron  11  IF.  Co.,  22  U.  C.  R.  562 ;  Be  Denton  v.  Marshall,. 
1  H.  &  C.  654. 
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Campbell,  for  the  claimant  James  Wilson,  objected  that 
O'Donoboe  had  not  been  properly  brought  before  the  Court, 
referring  to  sec.  12  E.  S.  0.,  ch.  54.  The  execution  creditor 
is  estopped  after  the  lapse  of  three  terms.  Harrison  v. 
Wright,  13  M.  &  W.  816,  shews  that  the  order,  if  by  consent, 
is  binding,  though  the  Judge  had  no  jurisdiction.  If  a  nullity, 
there  is  no  need  to  move  against  it.  As  to  irregularities,  the 
Court  will  not  interfere  on  the  ground  that  there  were  such 
in  the  entry  of  the  judgment,  and  the  Clerk  of  the  Crown 
and  Pleas  gave  leave  to  amend  these,  and  his  order  should 
have  been  appealed  against  in  the  ordinary  way. 

Donovan  for  the  execution  plaintiff,  Mary  E.  Wilson. 
It  is  a  question  of  jurisdiction.  R.  S.  0.,  ch.  54,  sec.  10. 
The  Court  never  had  jurisdiction,  and  if  so  then  the  whole 
proceeding  is  a  nullity.  The  interpleader  is  a  part  of  the 
original  suit,  not  an  independent  one.  There  is  no  question 
of  assent,  for  if  there  was  no  jurisdiction  there  could  be  no 
assent.  [Aemour,  J. — Your  difficulty  is,  that  there  was 
jurisdiction  at  the  time  of  the  granting  of  the  summons.] 
It  is  the  writ  not  the  judgment  which  gives  jurisdiction. 
The  only  writ  was  that  in  Wilson  v.  Wilson  in  the  Chan- 
cery suit,  and  that  Court  alone  had  jurisdiction.  The 
Chambers  order  was  void,  because  there  could  be  no 
amendment,  and  the  Court  will  set  aside  proceedings  which 
are  void.  [The  Chief  Justice  referred  to  McLaughlin  v. 
McLaughlin,  15  C.  P.  182.]  He  also  cited  Wilson  v.  Thorm, 
6  M.  &  W.  728;  Lawrence  v.  Wilcoch,  11  A.  &  E.  941; 
Jacquet  v.  Bower,  7  DowL  331;  Macnamara  on  Nullities, 
p.  31;  Chambers  v.  Coleman,  9  Dowl.  588;  Garrett  v. 
Hooper,  1  DowL  28.  On  the  question  of  assent:  Macna- 
mara on  Nullities,  10.  As  to  the  form  of  entering  judg- 
ment: Mortimer  v.  Piggott,  2  Dowl.  5.  Pie  also  referred 
to  Doe  Tiirnbidl  v.  Broivn,  5  B.  &  C.  384.  In  an  inter- 
pleader, the  Court  cannot  direct  an  entry  to  be  made  nunc 
pro  tunc:  Lambirth  v.  Barrington,  4t  Do\\\.  126;  Mac- 
namara, 81,  82;  Dickinson  v.  Eyre,  7  DowL  721. 

Aemour,  J. — The  writ  of  fi.  fa.  issued  in  the  first  men- 
tioned suit  was  issued  upon  a  judgment  regularly  recovered 
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and  was  a  valid  writ,  and  if  irregularly  and  improperly 
issued  was  in  no  wise  void,  and  it  is  not  shewn  that  the 
sheriff  had  any  knowledge  or  notice  of  any  irregularity  or 
impropriety,  (if  such  there  was)  in  the  issue  thereof; 
so  that  at  the  time  the  sheriff  made  the  application  for 
and  obtained  the  summons  for  an  interpleader  herein,  both 
the  said  writs  were  in  his  hands  in  full  force,  and  the 
same  goods  had  been  seized  by  him  under  both  writs,  and 
his  application  was  therefore  properly  made  in  this  Court, 
and  the  Judge  in  Chambers  had  full  power  and  authority 
to  grant  the  said  summons. 

R.  S.  ch.  54,  sec.  11,  enacts  "  In  case  the  sheriff  has  more 
than  one  writ  at  the  suit  or  instance  of  different  persons 
against  the  same  property,  it  shall  not  be  necessary  for  the 
sheriff  to  make  a  separate  application  on  each  writ  or  in 
each  cause,  but  he  may  make  one  application,  and  may 
make  all  the  persons  who  are  execution  creditors  parties  to 
said  application,  and  the  Court  or  Judge  before  whom  the 
application  is  made  shall  take  such  proceedings  and  make 
such  order  thereon  and  therein  as  if  a  separate  application 
had  been  made  upon  and  in  respect  of  each  writ." 

And  section  12  provides,  that  "in  case  there  are  writs 
from  several  Courts,  including  one  or  more  of  the  Superior 
Courts,  or  two  or  more  County  Courts,  against  the  same 
goods,  and  whether  at  the  suit  or  instance  of  the  same 
plaintiff,  or  of  different  plaintiffs,  the  application  for  such 
interpleader  shall  be  made  to  the  Superior  Court,  or  to  one 
of  said  Superior  Courts,  or  to  one  of  the  J udges  thereof ; 
and  such  Court  or  Judge  shall  dispose  of  the  whole  matter 
as  if  all  the  writs  against  the  goods  had  been  issued  from 
the  said  Court;  and  in  such  case  the  County  Coui't  or  Di- 
vision Court  shall  have  no  cognizance  of  or  jurisdiction 
v/hatever  in  the  matter." 

It  was  contended,  however,  that,  admitting  the  J udge  in 
Chambers  had  jurisdiction  to  grant  the  summons,  yet,  inas- 
much as  after  granting  the  summons,  and  before  making 
the  order,  the  writ  of  fieri  facias  in  the  first  named  suit, 
the  existence  of  which  in  the  Sheriff's  hands  at  the  time 
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the  summons  was  granted  alone  gave  this  Court  jurisdic- 
tion, was  set  aside,  this  Court  ceased  to  have  any  jurisdic- 
tion, and  the  Judge  in  Chambers  had  thereupon  no  power 
to  make  the  order.    We  cannot  adopt  this  view  of  the  law. 

We  think  that  this  Court  having  had  jurisdiction  to 
receive  the  application  and  grant  the  summons,  and  being, 
as  it  were,  seised  of  the  subject  matter,  did  not  cease  to 
have  jurisdiction  by  what  afterwards  occurred,  viz.,  the 
setting  aside  of  the  writ,  but  that  its  jurisdiction  continued 
until  the  whole  matter  was  disposed  of.  See  Ex  jr)arte 
Cowan,  3  B.  &  Aid.  123. 

Had  we  come  to  a  different  conclusion,  we  should  have 
had  to  consider  whether  this  application  to  set  aside  the 
order  was  not  too  late:  Orchard  v.  Moxsy,  1  E.  &  B.  206; 
Collins  V.  Johnson,  16  C.  B.  588;  Hemmingway  v.  Buffalo 
&  Lake  Huron  R.  W.  Co.,  22  U.  C.  R.  562. 

On  referring  to  the  Judge  in  Chambers,  we  find  that  it 
clearly  appeared  to  him,  on  the  argument  of  the  summons 
of  the  1st  of  February,  1878,  that  the  attorney  for  Mary 
Ellen  Wilson  had  notice  of  the  taxation  and  amount  of 
costs  more  than  fifteen  days  before  the  issue  of  the  writ 
therein  referred  to,  and  we  think  the  order  of  the  7th  day 
of  February  was  rightly  made. 

We  think  that  all  the  proceedings  attacked  by  this  appli- 
cation were  duly  authorized,  and  rightly  had  and  taken  in 
this  Court,  and  that  the  rule  must  be  discharged  with  costs 

Hagarty,  C.  J. — I  am  also  of  opinion  that  the  rule 
should  be  discharged. 

It  is  a  case  in  which  nothino'  but  the  most  overwhelmino- 
sense  of  want  of  jurisdiction  should  induce  us  to  accede  to 
this  application.  As  there  were  suits  in  several  Courts  the 
parties  were  legally  brought,  on  the  sheriff's  application, 
before  the  Judge  of  one  of  these  Courts,  under  sec.  12,  who 
has  power  to  dispose  of  the  whole  matter  as  if  all  in  his 
Court. 

Sec.  13  then  empowers  the  Judge  to  make  such  order 
with  respect  to  staying  proceedings  on  the  several  writs,  or 
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with  respect  to  directing  a  sale  of  the  goods  or  property  in 
question,  as  may  be  necessary,  and  with  respect  to  the  final 
disposition  or  order  to  be  made  as  to  the  goods  or  the  pro- 
ceeds thereof,  and  in  all  other  matters  whatsoever,  as  fully 
as  if  all  the  writs  had  been  issued  from  the  said  Court. 

Sec.  10  gives  very  full  powers  to  the  Judge  for  the 
adjustment  of  claims  and  to  make  such  rules  and  orders  as 
appear  just.  It  seems  to  me  that  all  the  parties  being  law- 
fully before  the  Court  and  being  heard  by  the  Judge,  the 
result  of  his  enquiry  may  be,  that  one  plaintiff  may  agree 
to  abandon  his  whole  claim  against  the  defendant,  or  the 
latter  may  produce  some  receipt  or  writing  by  which  it 
may  appear  that  in  reality  the  whole  claim  is  paid  or  at  an 
end. 

It  may  then  be  admitted  and  agreed  that  such  claim  be 
wholly  given  up  and  the  suit  withdrawn.  I  see  no  reason 
why  the  fact  of  the  particular  suit  which  gave  the  Judge 
jurisdiction  over  the  suits  in  the  other  Courts  being  thus 
arranged  or  withdrawn  at  the  hearing,  must  necessarily 
divest  the  Judge  of  all  jurisdiction  to  direct  the  remaining 
parties  and  claimants,  with  their  apparent  full  consent,  to 
proceed  to  the  trial  of  an  interpleader  issue. 

We  are  told  by  recent  legislation  that  the  Courts  are  to 
be  ancillary  to  each  other.  I  think  it  would  be  clearly 
within  the  spirit  of  such  legislation  that  where  one  Court 
has  lawfully  initiated  certain  proceedings  and  entered  upon 
what,  in  some  cases,  might  be  an  expensive  enquiry  into 
the  position  and  claims  of  several  parties  and  claimants  in 
different  Courts,  that  such  Court  should  not  be  debarred 
from  making  the  order  for  the  final  adjustment  of  claims 
because  one  of  those  claims,  even  when  such  claim  was  the 
foundation  of  its  jurisdiction,  was  found  to  have  ceased  to 
exist  between  the  summons  and  the  order  made  thereon, 
no  party  objecting,  and  possibly  the  very  enquiry  before 
the  Judge  having  elicited  the  information  or  evidence 
which  disposed  of  such  settled  or  abandoned  claim. 

If  the  want  of  jurisdiction  had  been  clear,  I  think,  with 
my  brother  Armour,  that  a  very  serious  question  would 
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then  have  to  be  determined,  viz.,  whether  parties  can,  at 
any  time  and  under  all  circumstances,  claim  the  right  to 
ask  a  Court  to  stultify  all  its  proceedings  taken,  not  only 
without  objection  but  with  the  fullest  assent  of  the 
parties  now  seeking  to  avoid  them. 

The  applicant  here  agreed  to  the  rule  now  impeached, 
accepted  the  issue  under  it,  became  a  party  to  the  new  suit, 
defended  it  at  trial,  moved  for  new  trial,  &c. 

Nothing  but  the  most  undoubted  case  of  right  should 
induce  us  to  interfere  under  such  extraordinary  circum- 
stances. 

Cameron",  J,,  concurred. 

Rule  discharged. 


A  DIGEST 


ALL  THE  EEPORTED  CASES 

DECIDED  IN 

THE  COURT  OF  QUEEN'S  BENCH, 

FROM  HILARY  TERM,  41  VICTORIA,  TO  MICHAELMAS  TERM,  42  VICTORIA. 


AMENDMENT. 

Ejectment — Adding  co-plaintiff- — 
New  trial  for  discovery  of  neiv  evi- 
dence.']— In  ejectment  the  plaintiff 
claimed  as  grantee  of  one  S.,  but  the 
conveyance  was  not  executed  until 
after  the  commencement  of  the  suit. 
A  verdict  having  been  entered  for 
the  plaintiff,  the  plaintiff,  on  shew- 
ing cause  to  a  rule  for  a  new  trial, 
filed  the  consent  of  S.,  who  at  the 
commencement  of  the  suit  was  a  mere 
bare  trustee  for  the  plaintiff,  to  be 
added  as  a  plaintiff,  and  the  Court 
allowed  the  amendment. 

A  new  trial  was  refused  on  the 
ground  of  the  discovery  of  new  evi- 
dence, when  it  was  not  shewn  that 
the  evidence  could  not  have  been 
procured  before  the  trial ;  and  when 
such  evidence  went  to  prove,  not  that 
defendant  had  any  title,  which  was 
in  no  way  shewn,  but  that  a  third 
person,  with  whom  he  had  no  privity, 
was  entitled  to  a  moiety  of  the  land. 
^White  V.  McKay  et  al,  226. 

79 — VOL.  XLIII  U.C.R. 


Of  conviction  imposing  unautho- 
rized sentence,  on  motion  to  quash.\ 
— See  Ultra  Yires. 

See  Criminal  Law,  \. 

See  Insurance,  3. 


APPEAL. 

Ca.  sa. — Order  for — Reviewal  of 
in  Term — Application  for  discharge 
from  custody  — Property — Meaning 
q/!] — Held.,  on  an  application  by  way 
of  appeal  from  a  Judge's  order  for 
the  issue  of  a  writ  of  ca.  sa.,  that  the 
Court  in  term  has  power  to  review 
such  order ;  but  semhle  that  an  ap- 
plication made  after  the  lapse  of  the 
succeeding  term  is  too  late. 

Held,  on  the  merits,  that  the  order 
in  this  case  ought  not  to  be  inter- 
fered with,  as  it  sufficiently  appeared 
from  the  affidavits  before  the  Judge 
that  the  defendant  had  parted  with 
the  property  or  had  made  some  secret 
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or  fraudulent  disposal  thereof  to  pre- 
vent its  being  taken  in  execution  ; 
and  semhle,  that  the  ai£davits  also 
shewed  that  unless  immediately  ap- 
prehended defendant  was  about  to 
quit  Canada  with  intent  to  defraud 
his  creditors. 

Held,  also,  that  "  property "  in 
Consol.  Stat.  U.  C.  ch.  24,  sec.  12, 
refers  to  personal  as  well  as  real  pro- 
perty. 

Held,  also,  that  an  application  to 
discharge  a  defendant  from  custody 
under  section  31  of  the  Act,  lies 
only  when  the  arrest  is  under  mesne 
process,  and  not  where  he  is  in  cus- 
tody under  final  process. — Kidd  v. 
O'Connor,  193. 

See  Arbitration  and  Award,  3. 


AUBITRATIOIT  AND  AWARD. 

1.  Award — Rev.  Stat.  0.  ch.  174, 
sec.  456 — Delay  in  moving  against^ 
— Held,  that  an  application  to  set 
aside  an  award  made  under  sec.  456, 
K  S.  0.,  ch.  174,  and  published  be- 
fore Trinity  Term,  1877,  was  too  late 
on  the  26th  Nov.  following,  though 
the  full  Court  did  not  sit  in  Trinity 
Term. 

Such  an  award  having  been  set 
aside  by  a  single  J udge,  on  motion 
made  after  Trinity  Term,  the  Court 
gave  effect  to  this  objection  though 
first  taken  on  appeal  from  the  rule 
setting  aside  the  award. — Re  Moyle 
and  the  City  of  Kingston,  307. 

2.  Reference  hy  consent — Time  for 
moving  against. '\ — An  award  made 
under  sec.  160  Con.  Stat.  U.  C.  ch. 
22,  before  Trinity  Term,  must  be 
moved  against  within  the  first  four 
days  of  that  term,  even  though  the 
full  Court  may  not  sit,  as  the  motion 
can  be  made  to  a  single  Judge  within 
the  same  period. 


Held,  also,  that  the  reference  in 
this  case  could  not  be  treated  by  de- 
fendant as  compulsory,  being  ex- 
pressed to  be  by  consent  in  the  order 
of  reference,  which  on  his  motion  had 
been  made  a  rule  of  Court ;  and  that 
if  not  by  consent,  he  should  first  have 
had  the  order  amended. —  Wilson  v. 
Richardson,  365. 

3.  Award — Appeal  under  39  Vic. 
ch.  28,  sec.  7,  O.—R.  S.  0.,  ch.  50, 
sec.  192—41  Vic.  ch.  6,  sec.  3,  0— 
Construction.] — Sec.  3  of  41  Yic.  ch. 
6,  O.,  declares  that  the  Legislature 
is  not  by  that  Act  or  the  40  Yic.  ch. 
6,  O.,  to  be  deemed  to  have  adopted 
the  construction  which  may  by  judi- 
cial construction  or  otherwise  have 
been  placed  upon  the  language  of 
any  statutes  included  amongst  the 
Revised  Statutes. 

Held,  notwithstanding  this  enact- 
ment, that  sec.  192  of  ch.  50,  R.  S. 
0.,  being  not  only  in  words  but  in 
effect  the  same  as  sec.  7  of  39  Yic. 
ch.  28,  O.,  repealed,  but  reenacted 
by  it,  must  receive  the  same  fcon- 
struction  as  was  placed  upon  the  re- 
pealed enactment  by  the  Manufac- 
turers and  Merchants  Fire  Ins.  Co. 
V.  Atwood,  28  C.  P.  21,  and  there- 
fore that  there  could  be  no  re-hearing 
by  the  Court  by  way  of  appeal  from 
the  decision  on  an  award  made  by  a 
single  Judge  under  the  repealed  en- 
actment.— Crain  v.  Trustees  of  the 
Collegiate  Institute  of  the  City  of 
Ottawa,  498. 


ARSON. 
See  Insurance,  1. 


ASSESSMENT. 

Alteration — Validity  of — Court  of 
Revision — Sittings  of — Tender — Evi- 
dence.]— The  plaintiffs  were  entered 
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upon  the  assessment  roll  for  the  year 
1877,  which  was  duly  completed  and 
delivered  to  the  clerk  of  the  munici- 
pality, for  the  total  aggregate  value 
of  all  their  property  and  income  at 
$8,000,  aud  on  the  28th  of  April 
were  served  with  the  notice  in  accor- 
dance with  32  Vic.  ch.  36,  sec.  48, 
0.,  against  which  they  did  not  ap];)eal. 
At  the  first  meeting  of  the  Court  of 
Revision  on  the  19th  of  May,  a 
resolution  was  passed  instructing  the 
clerk  to  notify  the  plaintiffs,  amongst 
others,  that  they  were  assessed  too 
low,  but  it  did  not  appear  that  plain- 
tiffs were  ever  so  notified.  On  May 
26  the  Court  of  Revision  again  met, 
when  a  resolution  was  passed  that 
the  plaintiff's  assessment  be  laid  over 
until  the  next  meeting.  After  this 
second  meeting  the  assessor,  of  his 
own  motion,  and  without  any  au- 
thority therefor,  altered  the  assess- 
ment to  $10,000,  and  delivered  to 
the  plaintiffs  a  second  notice  notify- 
ing them  thereof.  The  plaintiffs' 
clerk  happened  to  be  present  at  the 
second  meeting  and  heard  plaintiffs' 
names  mentioned,  and  on  afterwards 
receiving  the  notice,  supposed  the 
matter  was  settled  and  thought  no 
more  about  it.  The  Court  of  Revi- 
sion, however,  held  a  third  meeting 
on  June  2nd,  and  without  any  notice 
to  plaintiffs,  acting  apparently  under 
the  belief  that  without  such  notice 
or  an  appeal  by  any  one,  they  had 
authority  to  do  so,  raised  the  assess- 
ment to  $12,000. 

Held,  that  under  the  circum- 
stances neither  the  assessor  nor  the 
Court  had  any  authority  to  alter  the 
assessment  roll,  and  therefore  the  in- 
crease was  illegal  and  void. 

By  37  Vic.  ch,  19,  sec.  11,  O,  the 
first  sittings  of  the  Court  of  Revi- 
sion is  directed  to  be  held  ten  days 
after  the  time  within  which  notice  of 
appeal  may  be  given  ;  and  section  1 2 


provides  that  the  notice  must  be 
given  within  fourteen  days  after  1st 
May,  &c.  Held,  therefore,  that  the 
sittings  on  the  19th  of  May  were 
illegal. 

Held,  also,  that  it  was  not  essen- 
tial that  there  should  be  a  plea  of 
tender  of  the  proper  sum,  and  evi- 
dence in  support  thereof;  but  even, 
if  necessary,  there  was  such  plea  and 
evidence. — Tohey  et  al.  v.  Wilson  et 
al,  230. 


ASSIGNEE. 

In  Insolvency]  —  See  Chattel 
Mortgage. 

See  Distress,  2. 


ATTACHMENT. 

Examination  of  party  to  cause — 
Refusal  to  answer — Ilotion  for  at- 
tachment— Certificate  of  examination 
— Special  report.'] — In  support  of  an 
application  for  a  writ  of  attachment 
against  a  party  for  contempt  in  re- 
fusing to  answer  certain  questions  on 
an  examination  under  the  C.  L.  P. 
Act,  R.  S.  O.  ch.  50,  or  for  his  at- 
tendance to  be  examined  at  his  own 
expense.  Semhle,  that  the  copy  pro- 
duced of  such  examination  should  be 
a  copy  thereof  certified  under  the 
hand  of  the  examiner,  and  that  a 
sworn  copy  is  not  sufficient. 

Semhle,  also,  that  before  a  witness 
can  be  rendered  liable  for  contempt, 
the  examiner  must  express  his  opin- 
ion as  to  the  propriety  of  the  wit- 
ness's answering. 

Under  the  Act  it  is  provided  :  1. 
If  the  party  under  examination  de- 
murs or  objects  to  any  question,  such 
question  and  objection  shall  be  taken 
down  by  the  examiner  and  transmit- 
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ted  to  the  Court,  who  shall  decide 
thereon.  2.  If  either  party  is  dis- 
satisfied with  the  conduct  of  any  wit- 
ness, he  may  require  the  examiner 
to  make  a  special  report  to  the  Court, 
who  shall  make  such  order  upon  such 
report  as  justice  may  require.  In 
this  case  neither  of  the  above  modes 
was  adopted,  and  the  writ  of  attach- 
ment was  therefore  refused. 

Held,  also,  that  in  the  absence  of 
such  special  report  no  order  can  be 
made  for  the  witness  attending  to  be 
re-examined  at  his  own  expense. — 
Clarh  V.  Allen,  2i2. 

Supersedes  an  execution  against  an 
insolvent.] — See  Chattel  Mortgage. 


AWAED. 

See  Arbitration-  and  Award,  1,2,3. 


BAERISTEK. 

barrister  and  attorney — Security 
for  future  services — Validity  of — 
Overdue  note — Fraud?^ — The  plain- 
tiff, who  was  a  barrister  and  attorney, 
having  refused  to  defend  one  H.,  who 
had  been  arrested  for  embezzlement, 
in  that  and  other  matters,  until  satis- 
fied as  to  his  remuneration,  agreed 
to  do  so  on  H.'s  wife  endorsing  over 
to  him  an  overdue  note  which  H. 
had  procured  defendants  to  make  to 
her,  and  on  F.,  one  of  the  defendants, 
admitting  it  to  be  all  right  and  agree- 
ing to  pay  it  to  plaintiff.  Subse- 
quently, and  after  plaintiff  had  per- 
formed some  trifling  services  for  H., 
defendants  discovered  that  no  value 
had  been  given  for  the  note,  but  that 
it  had  been  obtained  by  H.'s  fraud, 
of  which,  however,  the  wife  was 
ignorant,  and  they  then  notified  the 
plaintiff  that  they  did  not  acknow- 


ledge any  liability  thereon,  and  would 
not  pay  it.  In  an  action  by  plaintiff 
against  defendants  on  the  note  : 

Held,  that  he  could  not  recover, 
for  that  whether  the  note  was  re- 
ceived by  pJaintiff  as  security  or  as  a 
payment  in  full  for  future  services, 
the  transaction  was  void  as  against 
public  policy  ;  and  that  this  was  a 
good  defence  available  to  the  defen- 
dants under  the  plea  that  the  plain- 
tiff was  uot  the  lawful  holder. 

Held,  also,  that  the  plaintiff  hav- 
ing become  the  holder  after  maturity 
could  stand  in  no  better  position  than 
the  wife,  who  was  bound  by  the 
fraud  of  her  husband  who  acted  as 
her  agent  in  procuring  the  note  to 
be  made  to  her. — Robertson  v.  Fur- 
ness  et  al.,  143. 

See  Counsel  Fees. 


BILLS  AND  NOTES. 

L  Promissory  notes — American 
Currency  —  Evidence  of  experts — 
Stamps  — Double  duty — C ancellation 
— Knowledge,  when  first  acquired.] — 
Held,  that  a  president  of  a  bank,  in 
a  foreign  country,  whose  business  it 
is  to  deal  with  money  therein,  though 
not  a  lawyer,  is  an  admissible  wit- 
ness to  prove  the  law  of  that  country, 
as  to  what  is  money  there. 

Held,  also,  that  a  promissory  note 
made  in  Canada  and  payable  in  the 
United  States,  and  in  the  currency 
thereof,  without  the  words  "  and  not 
otherwise  or  elsewhere,"  was  a  good 
promissory  note,  for  that  it  was  pay- 
able generally  and  might  be  sued  on 
here. — Bettis  v.  Weller,  30  U.  C. 
R.  23,  overruled,  and  Greenwood  v. 
Foley,  22  C.  P.  352,  followed. 

Two  promissory  notes  made  in 
Canada,  payable  in  the  United  States, 
were  insufficiently  stamped ;  on  one 
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the  stamps  were  insufficient  in 
amount,  and  the  stamps  had  not 
been  cancelled  on  either  when  the 
note  was  made.  In  J une,  the  notes 
were  placed  for  collection  in  the 
hands  of  plain tiiis'  attorney  in  Can- 
ada, who,  on  August  29th,  wrote  to 
the  plaintiffs,  a  bank  in  the  United 
States,  who  were  the  holders  thereof 
and  ignorant  of  our  stamp  laws,  and 
requesting  them  to  affix  double  duty, 
which  was  immediately  done,  and  the 
stamps  cancelled  by  writing  thereon 
the  date  of  cancellation  and  the  ini- 
tials of  the  cashier,  v/ith  his  descrip- 
tion of  office  as  such. 

Held,  that  the  plaintiffs  first  ac- 
quired knowledge  of  the  defective 
stamping  on  the  receipt  of  the  letter 
of  August  29  th  :  that  the  knowledge 
of  the  attorney  in  June,  if  then  ac- 
quired, was  not  the  knowledge  of  the 
plaintiffs  ;  and  thaf  the  cancellation 
by  the  cashier  was  sufficient,  though 
the  initials  of  the  bank  were  not 
used,  nor  its  corporate  seal. 

Semble,  that  the  knowledge  in- 
tended by  the  statute  is  actual  know- 
ledge, and  that  constructive  notice 
will  not  suffice. — Water ous  v.  Mont- 
gomery, 36  U.  C.  K  I,  remarked 
upon. — The  Third  National  Bank  of 
Chicago  v.  Cosby  et  al.,  58. 

2.  Fromissory  note  —  Indorser — 
Alteration  without  notice — Promise 
to  After  the  making  of  a  pro- 

missory note,  it  was  altered  by  the 
maker  as  to  the  time  of  payment, 
without  the  consent  of  the  endorser, 
who,  however,  but  without  know- 
ledge of  the  alteration,  promised  to 
pay  it ;  Held,  in  an  action  against 
the  indorser,  that  the  alteration  hav- 
ing been  made  without  his  authority 
rendered  the  note  void,  and  that  no 
subsequent  promise  by  him  to  pay 
could  have  the  effect  of  ratifying  it. 

Heidi  also,  that  without  actual 


knowledge  of  the  alteration  the  pro- 
mise to  pay  amounted  to  nothing,  the 
means  of  knowledge  alone  being  in- 
sufficient.—  Westloh  V.  Brovm,  402. 

3.  Fromissory  note — Accovimoda- 
tion  indorser — Innocent  holder. '\ — 
Defendant  B.  indorsed  a  promissory 
note  made  by  defendant  C,  for  the 
purpose  of  renewing  a  former  note 
also  endorsed  by  him  for  CVs  accom- 
modation. C.  instead  of  retiring  the 
former  note,  parted  with  the  renewal 
to  plaintiff,  a  creditor  of  his,  who  was 
at  the  time  aware  that  B.  had  been 
assisting  C.  in  money  matters.  After 
the  note  had  been  indorsed  by  C.  to 
plaintiff,  C.  procured  B.'s  indorse- 
ment of  another  note  at  a  shorter 
date,  stating  that  the  holders  of  the 
original  note  would  not  accept  the 
first  renewal,  and  promising  to  return 
the  latter  with  the  original  note.  It 
was  found  that  there  was  no  bad 
faith  on  plaintiff's  part  in  talking  the 
note :  Held,  that  C.  had  B.  's  author- 
ity to  indorse  the  note  to  the  plain- 
tiff, and  that  the  only  notice  the  law 
would  impute  to  plaintiff  taking  the 
note  from  C,  the  maker,  was  that 
B.  was  surety  for  him,  and  perhaps 
an  indorser  without  value  for  his 
accommodation  ;  and  therefore  Held^ 
that  plaintiff  was  entitled  to  recover 
against  B. — Cross  v.  Currie  et  al.^ 
599. 

Overdue  note.] — See  Barrister. 

Liability  of  married  ivoman  as  in- 
dorser.]— See  Married  Woman,  1. 

Tm.proiDerly  stainped.^  —  See  Chat- 
tel Mortgage. 


CA.  SA. 

Fight  of  Court  to  revieio  order  for.] 
— /See  Appeal. 
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CHATTEL  MOETGAGE. 

Chattel  mortgage  to  secure  endorser 
of  notes — Assignee  in  insolvency — 
Notes  improperly  stamped — Execu- 
tion— Attachment.'] — Held,  1.  That  a 
chattel  mortgage,  given  to  secure  the 
mortgagee  against  his  indorsements 
for  a  mortgagor,  must  shew  on  its 
face  that  the  notes  endorsed,  or  any 
renewals  thereof,  will  fall  due  within 
the  year,  otherwise  the  mortgage  will 
be  void  against  creditors  or  pur- 
chasers, but  not  against  the  assignee 
in  insolvency. 

2.  That  notes  not  properly  stamp- 
ed, taken  by  a  bank,  are  invalid  if 
the  bank  does  not  attach  double 
stamps  and  properly  cancel  the  same 
when  it  first  receives  the  notes,  and 
will  not  support  a  chattel  mortgage. 

3.  That  an  execution  against  an 
insolvent  debtor  is  superseded  by  an 
attachment  in  insolvency,  and  a  chat- 
tel mortgage  void  against  an  execu- 
tion creditor,  but  good  against  an 
assignee  in  insolvency,  prevails  over 
an  execution  so  superseded. — On- 
tario Bank  v.  Wilcox,  460. 


CHRISTIANITY. 

Christianity  part  of  the  law  of  the 
country.'] — Held,  that  Christianity  in 
general,  and  not  simply  the  tenets  of 
particular  sects,  is  part  of  the  recog- 
nized law  of  this  Province,  and  there- 
fore that  to  an  action  for  breach  of 
contracL  to  let  a  public  hall,  a  plea 
setting  up  that  the  purpose  for  which 
said  hall  was  intended  to  be  used 
was  for  the  delivery  of  certain  lec- 
tures containing  an  attack  upon  the 
fundamental  doctrines  of  Christianity 
was  a  good  defence. — Pringle  v.  The 
Corjyoraiion  of  the  Toivn  of  Napanee, 
285. 


COMPENSATIOK 

Property  abutting  on  highway — 
Raising  of  highway — Compensation 
—36  Vic.  ch.  48,  sec.  373,  0.,  R.  S. 
0.  ch.  174,  sec,  456.] — The  owners 
of  property  abutting  upon  a  public- 
highway  were  held  tntitled  to  com- 
pensation from  the  municipality  un- 
der the  Municipal  Act  of  1873,  36 
Yic.  ch.  48,  sec.  373,  (R.  S.  O.  ch. 
174,  sec.  456),  for  injury  sustained 
by  reason  of  the  municipality  having, 
for  the  public  convenience,  raised  the 
highway  in  such  a  manner  as  to  cut 
off  the  ingress  and  regress  to  and 
from  their  property  abutting  upon 
the  highway,  which  they  had  former- 
ly enjoyed,  and  to  make  a  new  ap- 
proach necessary. 

A  mortgagor  in  possession  is  a 
proper  party  to  the  arbitration  in 
such  a  case,  and  as  owner  and  occu- 
pier and  interested  in  the  property 
is  entitled  to  compensation  under  the 
Act;  and  the  municipality  having 
gone  to  arbitration  under  the  statute 
with  the  mortgagor,  cannot  move  to 
set  aside  the  award  on  the  ground 
that  he  has  mortgaged  the  property 
to  persons  who  have  not  claimed  to 
be  parties  to  the  arbitration. 

Regina  v.  Municipal  Counsel  of 
Perth,  14  U.  C.  R.  156,  and  previ- 
ous cases,  distinguished,  as  decided 
under  the  Municipal  Act  before  the 
36  Yic.  ch.  48,  sec.  373,  which  first 
gave  compensation  for  lands  ^'  injuri- 
ously affected." — In  re  Yeomam  ei 
ux.  and  the  Corporation  of  the  Coun- 
ty of  Wellington,  522. 


CONDITIONS  PRECEDENT. 
See  Contract. 
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CONTEMPT. 

Before  witness  can  he  rendered 
liable  for,  examiner  must  express  his 
opinion  as  to  propriety  of  his  answer- 
ing — See  Attachment. 


CONTRACT. 

Conditions  precedent  —  Vessel — 
Depth  of  water.'] — Where  il  was 
agreed  that  defendant  was  to  send  his 
vessel  to  Kincardine  to  load  a  cargo 
of  salt  for  the  plaintiffs,  provided 
they  would  furnish  a  full  cargo,  at  a 
stated  price,  or  would  guarantee  Ill- 
feet  of  water  in  the  harbour.  Held, 
that  the  stipulations  as  to  a  full 
cargo  and  as  to  the  depth  of  water, 
were  conditions  precedent  to  the  per- 
formance of  the  contract,  and  not 
merely  collateral  or  independent  stip- 
ulations ;  and  that,  as  there  was  not 
the  depth  of  water  guaranteed,  nor 
such  depth  of  water  as  would  permit 
the  defendant  to  load  a  full  cargo, 
the  defendant  was  not  liable  for  not 
taking  the  plaintiff's  salt. — Grey  et 
at.  V.  Schooley,  209. 


CONTRIBUTOHY  NEGLI- 
GENCE. 

miere  left  to  jury  and  pronounced 
upon  by  them  ,  verdict  not  interfered 
with.]  —  See  Municipal  Corpora- 
riONS. 


CONYICTION. 

Under  the  Liquor  License  Act  for 
inducing  witness  to  absent  himself, 
d&c,  quashed.] — See  Ultra  Yires. 


J^or  selling  liquor  during  time  jjto- 
hibited  by  License  Act.]— See  Crimi- 
nal Law,  L 


For  selling  liquor  by  retail  without 
license,  in  contravention  of  Temper- 
ance Act] — See  Temperance  Act  of 
1864. 


CORROBOEATIYE  EYIDENCE 

See  Criminal  Law,  3. 


COUNSEL. 

Duty  of,  when  dissatisfied  with 
ruling  of  Judge  at  Nisi  Prius.] — See 
Insurance,  6. 


COUNSEL  FEES. 

Right  of  action  for — Agreement.] 
— H.,  a  barrister  and  attorney, 
agreed  with  D.,  an  attorney,  to  ren- 
der D.  his  services  at  D.'s  office, 
without  confining  himself  to  any 
particular  branch  of  the  business, 
at  a  weekly  salary.  During  such 
employment  he  acted  as  counsel 
at  the  hearing  of  two  Chancery  suits, 
and  in  a  common  law  suit,  and  some 
arbitrations ;  and  alter  his  employ- 
ment had  been  terminated  by  D.  he 
sued  him  for  the  counsel  fees  in  these 
matters. 

Held,  that  D.  was  not  liable,  the 
presumption  being  that  the  services 
sued  for  were  performed  under  H.'s 
employment.  —  Gordon  v.  Adarns, 
203. 


COUET  OF  HEYISION. 

Sittings  of] — See  Assessment. 


CEIMINAL  INFORMATION. 

Libel — Criminal  information.] — 
The  Court,  following  recent  English 
decisions,  confining  the  granting  of 
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criminal  informations  for  libel  to  the 
case  of  persons  occupjing  an  official 
or  judicial  position,  and  filling  some 
office  which  gives  the  public  an  in- 
terest in  the  speedy  vindication  of 
their  character,  or  to  the  case  of  a 
charge  of  a  very  grave  or  attrocious 
nature,  refused  leave  to  the  manager 
of  a  large  railway  company  to  file  a 
criminal  information  for  libel,  on  the 
ground  that  he  did  not  come  within 
the  description  of  persons  referred 
to. — Regina  v.  Wilson,  583. 


CRIMINAL  LAW. 

1 .  C onvic  tion — Second  o ffence-Im- 
position  of  fine  and  imprisonment  at 
hard  labour — Amendment — 37  Vic. 
ch.  32,  sec.  34,  0.,  40  Vic.  ch.  18, 
sec.  23,  0.] — A  conviction  for  selling- 
liquor  during  the  time  prohibited  by 
the  License  Act,  alleging  that  it  was 
for  a  second  offence,  imposed  upon 
the  defendant  a  penalty  of  $40,  and 
in  default  of  sufficient  distress  or- 
dered the  defendant  to  be  imprisoned 
in  the  county  jail  at  hard  labour  for 
ten  days. 

Held,  that  under  37  Vic.  ch.  32, 
sec.  34,  R.  S.  O.  ch.  181,  sec.  52, 
the  previous  offence  need  not  be 
against  the  same  license,  but  may  be 
against  a  license  granted  for  a  previ- 
ous year ;  but 

Held,  also,  that  the  conviction  was 
invalid,  as  the  Act  only  authorized 
the  alternative  of  fine  or  imprison- 
ment as  a  substantive  punishment 
for  the  second  offence,  but  gave  no 
power  to  imprison  at  hard  labour  for 
non-payment  of  the  fine. 

Held,  also,  that  the  Court  would 
not  amend  the  conviction  under  40 
Vic.  ch.  18,  sec.  23,  K  S.  O.  ch.  181, 
sec.  77,  as  it  could  not,  under  the 
circumstances,  say  that  any  other 


punishment  was  intended  by  the 
Justices. 

Quoire,  as  to  the  meaning  of  a 
power  to  fine    not  less  than  |40." 

Quaere,  also,  whether  under  B.  N. 
A.  Act,  sec.  92,  sub-sec.  14,  the 
Provincial  Legislature  has  power  to 
impose  imprisonment  at  hard  labour. 
— Regina  v.  James  Blach,  180. 

2.  Larceny  —  Evidence^  —  Held, 
Cameron,  J.,  dissenting,  that  the 
prisoner  was  properly  convicted,  on 
the  evidence  set  out  below,  of  the 
larceny  of  certain  articles  connected 
with  a  mill  which  he  had  rented  from 
the  prosecutor,  and  that  in  the  man- 
ner in  which  the  case  was  reported, 
the  only  question  for  the  Court  was, 
whether  in  any  view  of  the  evidence 
the  prisoner  could  have  been  found 
guilty. — Regina  v.  Stewart,  574. 

3.  Forgery— 7>%Z?>  Vic.  ch.  19,  sec- 
54,  B. — Corroborative  evidence.l — • 
On  an  indictment  for  forgery  of  the 
prosecutor's  name  as  endorser  of  a 
promissory  note,  the  prosecutor  swore 
that  he  had  not  endorsed  the  note ; 
that  it  was  not  his  writing  ;  that  he 
had  never  authorized  the  prisoner  to 
sign  his  name  to  the  note,  and  that 
he  was  himself  unable  to  write  his 
name,  being  in  fact  a  marksman ; 
and  a  son  of  his  also  swore  that  his 
father  was  unable  to  write  his  name, 
and  was  a  marksman.  The  prosecu- 
tor also  swore  that  on  other  occasions 
he  had  endorsed  for  the  prisoner, 
making  his  mark,  and  had  some- 
times authorized  the  prisoner  to  write 
his  name  : 

Held,  Cameron,  J.,  dissenting, 
that  a  sufficient  primd  facie  case  was 
thus  made  out ;  that  the  prosecutor's 
evidence  was  duly  corroborated  with- 
in the  meaning  of  32-33  Vic.  ch.  19, 
sec.  54,  D.,  and  that  the  onus  was 
then  on  the  prisoner  to  shew  that  he 
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was  authorized  to  use  or  write  the 
prosecutor's-  name. 

Per  Cameron,  J.,  that  the  part  of 
the  prosecutor's  evidence  which  re- 
quired to  be  corroborated  was  not 
that  he  could  not  write,  but  that  on 
this  occasion  he  was  not  authorized, 
and  on  this  point  there  was  no  cor- 
roboration.— Regina  v.  Bannerman, 
547. 

See  Forcible  Entry. 


CEOWN  GRANT. 

Ejectment — Letters  patent  for  ad- 
joining lots — Description  of  land — 
Estoppel — Adding  equitable  defence 
in  Term.'] — Ejectment  to  recover  a 
piece  of  land  claimed  by  plaintiff  as 
part  of  lot  3,  and  by  defenda,nt  as 
part  of  lot  4,  both  claiming  under 
the  letters  patent  for  the  respective 
lots.  The  plaintiff's  patent  issued 
on  2nd  January,  1874,  and  granted 
it  as  lot  3,  containing  85  acres,  with- 
out any  description  by  metes  and 
bounds.  The  defendant's  patent,  is- 
sued on  the  8th  December,  1875, 1 
granted  his  lot  as  lot  4,  containing 
23  acres,  without  any  specific  descrip- 
tion. It  appeared  that  the  piece  in 
question,  though  not  so  laid  out  on 
the  ground,  would,  according  to  the 
field  notes  and  plan  made  on  the 
original  survey,  have  formed  part  of 
lot  4  ;  but  that  the  Crown  Lands 
Department  had  subsequently  erased 
a  portion  of  the  division  line  between 
the  lots,  and  that  the  grants  were 
evidently  made  according  to  the  plan 
so  altered ;  and  that,  including  the 
land  in  question,  lot  3  would  just 
consist  of  85  acres,  while  lot  4,  ex- 
clusive of  the  piece,  would  consist 
of  23  acres.  Held,  that  the  piece  in 
dispute  was  granted  as  part  of  lot  3. 

It  appeared,  however,  that  the  de- 
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fendant,  though  his  patent  was  sub- 
sequent to  the  plaintiff's,  was  the  first 
to  purchase  from  the  Crown ;  and 
that  he  and  the  plaintiff  had  been 
occupying  the  respective  lots  for  some 
years  previous  to  the  issue  of  either 
patent :  that  the  piece  in  dispute  was 
sold  by  the  Crown  Land's  agent  to 
defendant  as  part  of  lot  4,  and  that 
he  then  took  possession  of  it  as  such, 
continued  to  occupy  it  without  any 
objection  from  plaintiff,  and  cleared 
a  large  portion  thereof,  and  erected 
a  house  and  barn  thereon  of  much 
greater  value  than  the  land  itself : 
that  plaintiff,  when  applying  for  his 
patent,  filed  an  application  made  by 
defendant  that  there  was  no  one  in 
adverse  possession  of  lot  3,  upon 
which  the  lot,  including  this  piece, 
was  granted  to  the  plaintiff. 

Held,  that  the  plaintiff  was  estop- 
ped in  equity  from  setting  up  title  to 
the  land  in  question  as  being  part  of 
lot  3  ;  and  an  equitable  defence,  set- 
ting out  these  facts,  was  directed  to 
be  added,  and  a  verdict  to  be  entered 
thereon  for  the  defendant. — George 
Wellington  Stevens  v.  Daniel  Buck,  1. 


DAMAGES. 

Measure  of.] — See  Distress,  1. 


DEDICATION. 
See  Ways. 


DESCRIPTION  OF  LAND. 

Ejectment — Possession — Statute  of 
Limitation^.] — In  a  deed  under  which 
defendant  claimed  in  ejectment  the 
description  was  "  The  east  side  of 
the  southerly  part  of  lot  34,  contain- 
ing ninety  acres." 
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Held,  tliat  this  was  a  good  descrip- 
tion of  the  east  ninety  acres  of  the 
southerly  part  of  the  lot,  and  that  it 
sufficiently  appeared  what  the  south- 
erly part  was,  for  the  patent  from 
the  Crown  was  for  the  rear  or  south- 
erly parts  of  lots  23  and  24  described 
by  metes  and  bounds,  and  the  deed 
to  the  defendant's  grantor  referred 
to  the  patent. 

Held,  also,  that  there  was  suffi- 
cient evidence  of  possession  of  the 
land  by  the  defendant  and  those 
through  whom  he  claimed  to  give  a 
good  title  under  the  statute,  and  this 
although  the  possession  of  a  portion 
thereof  had  been  that  of  the  owner 
of  the  adjoining  lot  25  under  the 
mistake  that  it  was  part  of  his  lot, 
for  on  its  being  ascertained  by  a  sur- 
vey to  be  part  of  lot  24,  it  was  im- 
mediately given  up  to  the  owner 
thereof,  to  whom  the  owner  of  lot  25 
also  subsequently  conveyed  it. — Mc- 
Grachen  et  al.  v.  Warnock,  214. 

See  Crown  Grant. 


DISTRESS. 

1 .  Notice —  Waiver — Damages^^ — 
Under  2  W.  Sc  M.  sess.  1,  ch.  5, 
goods  distrained  cannot  be  sold  until 
the  expiration  of  five  days  after  a 
written  notice  of  distress  with  the 
cause  of  the  taking,  shall  have  been 
given. 

In  this  case  the  only  notice  was 
one  given  on  the  8th  February,  and 
the  sale  took  place  on  the  12  th  : 
Held,  that  the  sale  was  invalid. 

After  the  distress  was  made,  on 
the  tenant  being  informed  by  the 
bailiff  that  he  had  eight  days  in 
which  to  redeem,  he  said  he  did  not 
require  an  inventory  of  the  goods  to 
be  given  him  :  Held^  that  this  did 


not  constitute  a  waiver  of  the  notice 
of  distress. 

In  an  action  for  an  illegal  sale  of 
goods  distrained,  the  measure  of 
damages  is  the  difference  between  the 
actual  value  of  the  goods  and  the 
amount  of  the  rent  in  arrear. 

Lucas  V.  Tarleton,  3  H.  &  N.  116,. 
27  L.  J.  Ex.  246,  distinguished.— 
Shultz  V.  Reddich,  155. 

2.  Where  the  landlord  distrained 
for  six  months'  rent  while  the  goods 
were  in  the  tenant's  possession,  and 
afterwards,  the  goods  being  in  the 
hands  of  the  bailiff,  an  attachment 
in  insolvency  issued  against  the 
tenant  :  Held,  that  the  assignee  was 
not  entitled  to  the  goods,  without 
paying  or  tendering  the  rent,  and 
that  not  having  done  so,  the  landlord 
was  entitled  to  proceed  and  sell. 

Mason  v.  Hamilton,  22  C.  P.  411, 
distinguished. — McEdwards  v.  Mc- 
Lean, 454. 


DOWEE. 

Action  against  three  defendants — 
Claim  of  damages  against  one — ■ 
Averment  of  seisin — Pleading. '\ — In 
a  declaration  in  dower  against  three 
defendants,  and  suggesting  that  while 
one  defendant  had  not,  another  had 
appeared  and  acknowledged  the  ten- 
ancy of  the  freehold,  and  consented 
to  the  demandant  having  judgment, 
and  going  on  to  declare  against  the 
third  defendant,  claiming  damages  for 
detention  of  dower,  the  third  defen- 
dant demurred,  on  the  ground  that 
as  the  action  was  against  three  defen- 
dants, the  plaintiff  could  not  recover 
damages  for  detention  of  dower 
against  him  alone. 

Held,  affirming  the  judgment  of 
GwYNNE,  J.,  that  the  declaration  was 
good,  and  that  the  objection  was  not 
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the  subject  of  demurrer,  but,  if  a 
good  objection,  only  a  ground  for 
moving  to  set  aside  the  declaration 
for  irregularity. 

Held,  also,  that  it  was  not  neces- 
sary to  allege  that  the  demandant's 
husband  had  died  seised. — Cameron 
V.  Qilchrist,  572. 


EJECTMENT. 

See  Crown  Grant — Description 
OP  Land — Amendment — Ways — 
Estoppel,  2, 

EQUITABLE  PLEAS. 

Adding  in  term.l  —  See  Crown 
Grant. 

ESTOPPEL. 

L  Trover  against  sheriff.'] — In 
trover  for  the  value  of  a  piano, 
sold  by  the  defendant,  as  sheriff, 
under  an  execution,  it  appeared 
that  an  interpleader  had  been  di- 
rected as  to  the  piano,  the  plaintiff 
to  give  the  usual  security  within 
tweuty  days  for  its  value,  to  be  ap- 
praised by  the  defendant.  The  de- 
fendant, though  applied  to,  neglected 
to  appraise  the  piano  until  it  was 
impossible  for  the  plaintiff  to  give 
security  within  the  required  time. 
Security  was,  however,  afterwards 
given,  but  the  defendant  nevertheless 
sold  the  piano,  contending  that  he 
was  justified  in  so  doing,  as  the  plain- 
tiff had  not  complied  with  the  terms 
of  the  order  :  Held,  that  the  plaintiff 
having  been  prevented  by  the  defen- 
dant's neglect  from  complying  with 
the  order,  defendant  was  estopped 
from  saying  that  plaintiff's  non-com- 
pliance therewith  justified  him  in 
selling. 


Held,  also,  that  the  effect  of  the 
defendant's  neglect  was  either  to  de- 
prive him  of  the  protection  of  the 
order  or  to  operate  as  a  waiver  of 
the  time  thereby  limited  for  giving 
security ;  that  if  the  former,  he  was 
not  justified  by  the  order  in  selling  ; 
if  the  latter,  he  was  not  justified, 
after  the  bond  was  allowed  and 
filed,  of  which  he  had  notice  ;  but 
whether  he  had  or  had  not  notice 
of  the  allowance  and  filing  of  the 
bond.  Held,  that  his  duty,  under  the 
circumstances,  was  to  have  ascer- 
tained whether  the  payment  had  been 
made  or  security  given  before  selling, 
and,  if  so,  to  have  v/ithdrawn  from 
possession. 

Observations  on  the  exorbitant 
charge  for  fees  and  possession  money 
made  by  the  sheriff. — Black  v.  Rey- 
nolds, 398. 

2.  Ejectment — Estopinl  in  'pais — 
Statute  of  Limitations.  ]  —  Plaintiff, 
intending  to  return  after  a  short  in- 
terval, left  his  wife  and  home  more 
than  thirty  years  ago,  and  went  to 
the  United  States,  where  he  remained 
until  a  short  time  before  this  action. 
He  had  never  communicated  with  his 
wife  or  friends  while  absent,  and  was, 
until  his  return,  two  or  three  years 
ago,  believed  to  be  dead.  Several 
years  since,  and  within  seven  years 
after  his  departure,  his  wife,  acting  on 
this  belief,  married  again,  and  lived 
with  her  new  husband  on  plaintiff's 
farm.  They  both  morgaged  the  fj\rm 
to  a  Building  Society,  which  sold  it 
under  a  power  of  sale  in  the  mort- 
gage. On  his  return,  the  plaintiff, 
brought  ejectment  against  the  pur- 
chaser from  the  company  : — Held 
that  he  was  entitled  to  recover,  and 
that,  however  culpable  he  might  ha\'e 
been  in  not  communicating  with  his 
wife,  his  negligence  diei  not,  even  as 
against  a  purchaser,  under  the  hond. 
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fide  belief  that  lie  was  dead,  estop 
him  from  claiming  the  land.  Held, 
also,  "WiLSOJf,  J.,  dissenting,  that  he 
was  not  barred  by  the  Statute  of 
Limitations,  for  the  possession  of  his 
wife  was  his  possession. — Mc Arthur 
V,  Eagleson,  406. 

This  case  has  been  afSrmed  in  Appeal. 

See  Crown  Grant— Interpleader 
—Insurance,  3 — Pleading,  2. 


EVIDENCE. 

C  orrohorative.']  —  See  Criminal 
Law,  3. 

Of  existence  of  wilL] — See  Will. 

Of  possession.^ — See  Description 
OF  Land. 

Admissibility  oj  married  woman! s 
admission,  signed  hy  her  in  another 
suitA — See  Married  Woman,  2. 

Of  allotment  of  railway  shares.'] — 
See  Railways  and  Railway  Com- 
panies. 

Of  incorporation.]  —  See  Joint 
Stock  Companies. 

See  Assessment — Municipal  Cor- 
porations-— Criminal  Law,  2. 


EXECUTION. 

Against  insolvent  superseded  hy 
atiarhment] — See  Chattel  Mort- 
gage. 

EIRE  INSURANCE. 
See  Insurance. 


FORCIBLE  ENTRY. 

JRestitution.]  —  Defendants,  em- 
ployees of  the  Great  Western  Rail- 


the  company,  went  upon  the  land  in 
question,  then  in  possession  of  the 
Stratford  and  Huron  Railway  Co., 
and  occupied  by  its  employees.  No 
actual  force  was  used,  but  the  latter 
had  good  reason  to  apprehend  that 
sufficient  force  would  be  used  to 
compel  them  to  leave,  and  they  left 
accordingly. 

Held,  that  this  was  a  forcible  entry 
within  the  Statutes  relating  thereto. 

The  Judge  at  the  trial  having 
granted  a  writ  of  Restitution  :  Held^ 
that  such  writ  is  in  the  discretion  of 
the  presiding  Judge,  which  had  been 
properly  exercised  here. 

Held,  also,  (1)  that  under  the 
special  facts  and  documents  set  out 
below,  the  Stratford  and  Huron  Rail- 
way Co.  had  power  to  acquire  the 
land  in  question,  and  accept  a  deed 
thereof.  (2.)  That  the  deed  in  ques- 
tion operated  as  a  grant  of  the  land, 
and  not  merely  as  a  grant  of  a  right 
of  way  over  it.  (3.)  That  the  defen- 
dants were  rightly  convicted  on  the 
first  count  of  the  indictment. 

Qucere,  whether  the  Great  Western 
Railway  Co.  had  any  legal  right  to 
enter  on  the  land  for  the  purpose  of 
building  a  switch,  or  for  any  other 
purpose,  as  against  the  Stratford  and 
Lake  Huron  Railway  Co.,  whose 
deed  of  the  land  was  first  registered. 
— Regina  v.  Smith  et  al.,  369. 


FOREIGN  CONTRACT. 

Breach  out  of  jurisdiction.] — De- 
fendants, merchants  in  New  York, 
telegraphed  to  the  plaintiff",  an  attor- 
ney practising  in  Toronto,  in  answer 
to  a  telegram  from  him  offering  his 
services,  to  represent  them  in  certain 
insolvency  proceedings  pending  in  the 
latter  place.  Plaintiff"  did  so,  and 
upon  rendering  his  bill  for  services, 
which  he  did  by  letter,  addressed  to 
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defendants  at  New  York,  defendants, 
by  letter  from  New  York,  addressed 
to  plaintiff  at  Toronto,  refused  pay- 
ment. Heldj  that  the  plaintiff  could 
not  recover,  as  both  contract  and 
breach  arose  out  of  the  jurisdiction. 

Held,  also,  following  Jackson  v. 
Spittal,  L.  R.  5  C.  P.  542,  that  the 
words  "cause  of  action"  (E,.  S.  O., 
ch.  20.  sec.  49),  do  not  mean  the 
whole  cause  of  action — i.  e.  breach 
and  contract,  but  breach  alone. — 
O'JDonohoeY.  Wiley  et  al., 360. 


FORGERY. 
See  Criminal  Law,  3. 


FRAUDULENT  PREFERENCE 
See  Insolvency,  2. 


HIGHWAY. 

Kingston  road — Liability  of  Coun- 
ty for  repair — Con.  Stat.^  C,  ch.  28, 
Schedule  ^.]— Con.  Stat.,  C,  ch.  28, 
Schedule  A,  declares  that  the  King- 
ston Road  east  of  the  river  Don, 
shall  not  be  held  to  be  within  the 
city  of  Toronto  or  liberties  thereof, 
but  shall  remain  under  the  control 
of  the  Commissioner  of  Public  Works, 
or  of  any  party  to  whom  it  may  be 
transferred  by  order  of  Governor  in 
Council.  The  defendants  purchased 
this  road  from  the  Government,  and 
with  their  permission,  express  or  im- 
plied, the  city  put  down  a  sidewalk 
upon  it. 

Reld,  that  defendants  were  liable 
for  the  state  of  the  road  and  sidewalk, 
and  a  verdict  having  been  rendered 
in  favour  of  the  plaintiffs  in  conse- 
quence of  an  injury  sustained  by  the 


way  Co.,  in  obedience  to  orders  from 
female  plaintiff  in  falling  on  the  side- 
walk, which  was  out  of  repair,  the 
Court  refused  to  interfere. — Bennett 
et  ux.  V.  Corporation  of  County  of 
York,  542. 

Evidence  of  non-repair  o/!] — See 
Municipal  Corporations. 

Raising  of,  so  as  injuriously  to 
affect  property  abutting  on.] — See 
Compensation. 


INFANT. 

Limitation  of  action — R.  S.  0.  ch. 
135,  sec.  5.] — Held,  that  under  21 
Jac.  I.  ch.  16,  sec.  7,  an  infant  has 
six  years  after  attaining  his  majority 
to  bring  an  action  for  work  and  la- 
bour performed  by  him  during  his 
infancy  ;  and  that  section  5  of  R.  S. 
0.  ch.  135,  in  no  way  interferes  with 
such  right. — Taylor  v.  Farnell,  239. 


INNKEEPER. 

Fire — Heath  of  guest — Liability.] 
— Held,  on  demurrer  to  the  declara- 
tion, that  an  innkeeper  is  not  respon- 
sible for  neglecting  to  warn  his  guest 
of  the  breaking  out  of  a  nre  in  the 
building  so  as  to  enable  him  to  escape, 
and  therefore  that  the  iimkeeper  is 
not  liable  in  an  action  by  the  guest's 
personal  representative  for  damages 
in  consequence  of  the  death  resulting 
from  such  fire. — Hare  v.  Henderson^ 
571. 


INSOLVENCY. 

1.  Insolvent  laio — Sale  of  goods — 
Action  by  assignee — Pleading.'] — In 
an  action  by  plaintiff,  describing  him- 
self as    the  official  assignee  of  the 
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estate  and  effects  of  M.  according  to 
the  statute  in  force  concerning  in- 
solvents," against  defendant,  for  a 
wrongful  sale  of  goods  seized  by  Mm 
under  a  distress  warrant :  Held,  that 
a  plea  denying  the  goods  to  be  the 
goods  of  the  plaintiff  as  such  assignee, 
did  not  put  in  issue  the  plaintiff  s 
official  character  as  assignee. — McEd- 
wards  v.  McLean,  4l54:. 

2.  Fraudulent  preference..]  —  An 
insolvent,  within  thir  ty  days  of  his 
solvency,  executed  a  mortgage  to  the 
defendant  for  alleged  money  ad- 
vances. A  composition  was  agreed 
upon,  and  as  collateral  security  there- 
for, the  defendant  assigned  the  mort- 
gage to  the  assignee.  The  composi- 
tion was  apparently  not  carried  out, 
and  the  plaintifi,the  assignee, brought 
ejectment  to  recover  the  mortgaged 
premites,  claiming  both  under  the 
assignment  in  insolvency,  and  the 
mortgage  was  fraudulent  against 
creditors .:  Reld,  ^,upon  the  evidence 
set  out  in  the  case,  that  the  mortgage 
was  rightly  found  to  be  fraudulent 
as  against  creditors,  and  that  the 
plaintiff  was  entitled  to  recover. — 
Davidson  v.  House,  592. 

See  Warehouse  Keceipts — Pro- 
perty Passing — Distress,  2. 


INSURANCE. 

Arson — JVew  trial — Statutory  con- 
ditions— Premium  note — A ssig nment 
— Notice — 36  Vic.  ch.  44,  sec.  52, 
0.,  39  Vic.  ch.  24,  0.]— Where,  in 
an  action  on  a  fire  insurance  policy, 
the  jury  find  against  the  defendants 
on  a  plea  of  arson,  the  Court  will 
not,  in  its  discretion,  grant  a  new 
trial,  unless  the  evidence  so  prepon- 
derates in  favour  of  the  truth  of  the 
charge  as  to  evince,  as  it  were,  a  de- 


termination on  the  part  of  the  jury 
not  to  give  effect  to  the  law. 

A  resolution  was  passed  by  the 
defendants,  a  Mutual  Insurance  Com- 
pany, for  an  assessment  for  the  year 
"on  policies  in  force  during  the 
whole  or  any  part  of  the  year  ending 
31st  December,  1876,"  not  stating 
in  words  that  it  was  on  the  premium 
notes,  and  was  based  on  a  scale  of 
rates  varying  according  to  the  period 
of  the  year  when  the  policy  was 
taken.  The  rate  on  this  policy  was 
three  per  cent.,  but  in  the  only  no- 
tice proved  the  rate  charged  was  six 
per  cent. 

Held,  that  the  assessment  was 
valid,  but  the  notice  insufficient ; 
and  that  the  non-payment  of  such 
assessment  therefore  formed  no  de- 
fence. 

Held,  also,  that  an  insurance  com- 
pany cannot  set  up  against  the  in- 
sured statutory  conditions  contained 
in  the  schedule  to  39  Vie.  ch.  24,  i 
O.,  unless  such  conditions  are  printed 
on  the  policy  as  directed  by  the  Act. 
The  company,  therefore,  were  not 
allowed  to  set  up  one  of  these  con- 
ditions, No.  10  {g),  exempting  the 
defendants  from  liability  where  more 
than  five  gallons  of  coal  oil  are  kept 
on  the  insured  premises  without  their 
permission. 

Held,  that  where  there  are  condi- 
tions on  the  policy,  other  than  the 
statutory  conditions,  which  are  not 
printed  thereon,  the  policy  as  against 
the  insured  must  be  read  as  if  with- 
out conditions.  Held,  therefore,  that 
the  company  could  not  set  up  a  con- 
dition on  the  policy  which  provided 
that  the  loss  should  not  be  deemed 
payable  until  three  months  after  the 
receipt  of  the  proofs  of  loss. 

No.  16  of  the  statutory  conditions 
provided  that  the  loss  should  not  be 
payable  until  thirty  days  after  com- 
pletion of  the  proofs,  unless  other- 
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wise  provided  by  statute  or  the 
agreement  of  the  parties  ;  and  it  was 
argued  that  the  contrary  was  here 
provided  both  by  statute  and  agree- 
ment ;  but  held,  otherwise,  the  sta- 
tutory conditions  not  being  printed 
on  the  policy. 

Under  the  terms  of  this  policy,  a 
mutual  insurance  one,  the  losses 
were  only  to  be  paid  within  three 
months  after  due  notice  given  by  the 
insured  according  to  the  provisions 
of  the  Act,  36  Vic.  ch.  44,  sec.  52, 
O.,  relating  to  Mutual  Insurance 
Companies. 

Held,  this  defence  could  not  be 
set  up,  for  1,  There  was  no  plea 
framed  under  that  section ;  and  2, 
The  operation  of  the  section  depend- 
ed on  the  policy  calling  for  proof  of 
loss,  which  this  policy  did  not  do. — 
Frey  v.  The  Mutual  Fire  Ins.  Co.  of 
the  County  of  Wellington,  1 02 . 

2.  Aj)2^lication  filled  iip  hy  agent — 
Condit  ion  as  to  being  the  agent  of  in- 
sured— Buildings  within  100  feet — 
Lumber  on  ^;re wises — Oven.'\  —  An 
application  for  insurance  filled  in  by 
the  company's  agent  had,  at  the  foot 
thereof,  a  notice  requesting  the  appli- 
cant to  answer  the  questions  fully, 
and  that  if  the  agent  should  fill  up 
the  application  he  would  be  the  agent 
of  the  applicant  and  not  of  the  com- 
pany, but  it  did  not  state  that  the 
company  would  not  be  bound  by  any 
statement  made  to  the  agent  and  not 
contained  in  the  application.  By  the 
application  the  agent  was  asked  to 
state  his  opinion  of  the  risk,  and 
whether  he  recommended  the  com- 
pany to  accept  it,  his  answer  to  which 
was  "very good."  When  the  appli- 
cation was  made,  the  lot  on  which 
the  insured  premises  were  situate, 
was  one  of  eleven  lots  mortgaged  for 
$1000,  but  there  was  an  arrangement 
with  the  mortgagee  to  release  any  lot 


on  payment  of  .$100  thereon.  Before 
the  insurance  was  effected  the  insured 
had  paid  $300  on  the  mortgage,  and 
intended  having  this  lot  released ;  and 
the  agent  who  solicited  the  insurance 
and  filled  up  the  application  being 
informed  by  him  of  all  the  facts  said 
the  mortgage  was  not  worth  mention- 
ing in  the  application,  and  accord- 
ingly answered  to  the  question  as  to 
incumbrances  that  there  were  none. 

Held,  that  under  these  circum- 
stances the  company  could  not  set  up 
that  there  were  any  misrepresenta- 
tions as  to  incumbrances. 

One  of  the  conditions  of  the  policy 
provided  that  misrepresentation  or 
concealment  of  facts  in  the  applica- 
tion, or  attempt  to  defraud  the 
company,  should  avoid  the  policy. 
To  the  question  in  the  application 
whether  there  was  any  building 
within  100  feet  ot  the  assured  pre- 
mises, it  was  answered  that  there 
were  none. 

Held,  that  the  existence  of  a  small 
building  used  as  a  water-closet  within 
46  feet  ol  the  insured  premises,  which 
had  nothing  to  do  with  the  fire,  and 
in  no  way  increased  the  risk,  did  not 
invalidate  the  policy,  as  the  condition 
contemplated  a  fraudulent  conceal- 
ment only,  which  was  not  alleged, 
and  before  accepting  the  risk  the 
agent,  as  his  instructions  required 
him,  had  inspected  and  made  a  sur- 
vey of  the  premises. 

At  the  time  the  insurance  was 
efiected,the  house  was  not  completely 
finished,  so  that  some  lumber  re- 
mained on  the  premises,  and  carpen- 
ters were  employed,  of  which  the 
agent  was  fully  aware^  but  there  was 
no  proof  that  the  risk  was  thereby 
increased. 

Held,  that  this  did  not  avoid  the 
policy. 

A  further  condition  provided  that 
if  durino-  the  continuance  of  the 


640 


DIGEST  OF  CASES. 


policy  the  premises  should  be  used 
for  carrying  on  any  trade  or  business 
whereby  the  risk  was  increased  the 
the  policy  should  be  void.  After 
effecting  the  insurance  the  insured 
built  an  oven  on  the  premises,  but  it 
was  safely  built,  and  was  only  in  use 
for  a  short  time,  and  there  was  evi- 
dence to  shew  that  it  did  not  increase 
the  risk.  It  also  appeared  that  ac- 
cording to  the  agent's  instructions 
he  had  power  when  ths  risk  became 
more  hazardous,  to  cancel  the  policy 
and  though  aware  of  the  oven,  did 
not  do  so. 

Held,  that  this  did  not  avoid  the 
policy. — Naughter  v.  The  Ottawa 
Agricultural  Insurance  Go.,  121. 

3.  39  Tic.  ch.  24 — Absence  of  con- 
ditions— Averment  of  in  declaration 
'—  Estoppel — Prior  insurance —  Valu- 
ation —  Omission  of  jury  to  answer 
question — Misdirection — JSfew  trial 
refused.'] — A  policy  of  insurance,  is- 
sued after  39  Yic.  ch.  24,  did  not 
contain  the  conditions  made  neces- 
sary by  the  statute  :  Held,  that  the 
fact  of  the  declaration  having  stated 
that  the  policy  was  subject  to  condi- 
tions, which  it  set  out,  did  not  pre- 
clude the  plaintiff  from  contending 
there  were  no  conditions  upon  the 
policy,  for  an  amendment  would  be 
allowed  in  order  to  state  the  contract 
proved  according  to  its  legal  effect. 

Plaintiff  having  represented  his 
loss  at  a  much  larger  sum  than  the 
jury  found  he  had  sustained,  the 
Court  nevertheless  refused  to  inter- 
fere on  this  ground,  as  the  jury  at 
the  same  time  found  that  he  acted 
honestly  in  making  the  representa- 
tion, and  the  evidence  in  the  opinion 
of  the  Court  sustained  that  finding. 

The  omission  to  communicate  the 
fact  of  an  existing  insurance  with 
another  company  is  not  per  se  such  a 
wrongful  concealment  as  to  sustain 


a  plea  of  fraud ;  and  where,  as  in 
this  case,  the  plea  is  not  rested  oil 
any  ground  of  breach  of  warranty, 
but  on  a  misrepresentation  of  facts 
material  to  the  risk,  the  materiality 
is  a  matter  depending  on  evidence, 
and  there  being  no  evidence  on  that 
point  here,  the  Court  also  refused  to 
interfere. 

Excessive  valuation  does  not  avoid 
a  policy,  unless  shewn  to  have  been 
excessive  to  the  knowledge  of  the 
assured. 

The  mere  omission  of  the  jury  to 
answer  one  of  the  questions  submit- 
ted to  them  is  no  ground  for  a  new 
trial ;  but  whether  the  omission  of 
the  jury  should  have  that  effect, 
where  the  verdict  is  that  of  the 
Judge,  must  depend  on  the  nature 
of  the  question  and  the  character  of 
the  evidence  bearing  upon  it,  whether 
the  question  be  an  unnecessary  one 
or  one  going  to  the  foundation  of  the 
recovery,  and  the  evidence  to  it  con- 
tradictory. 

Held,  that  it  was  no  misdirection 
to  leave  to  the  jury  the  question  of 
value  of  property  destroyed,  although 
the  same  had  been  found  by  arbitra- 
tors under  the  condition  of  the  policy ; 
first,  because  there  was  no  condition 
affecting  either  this  or  any  other 
matter  ;  secondly,  because,  even  if 
there  were,  the  award  could  not  be 
held  to  be  valid,  inasmuch  as  the 
arbitrators  had  received  no  evidence 
and  turned  the  parties  out  of  the 
room  during  the  investigation. — 
Parsons  v.  The  Citizens'  Ins.  Go.y 
261. 

4.  Misrepresentation  —  Warranty 
— Adverse  witness  —  Discretion  of 
Judge  at  trial — Right  to  review.] — 
To  a  question  asked  of  the  plaintiff, 
on  his  application  for  insurance, 
whether  there  was  any  incendiary 
danger  either  threatened  or  appre- 
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tended,  the  answer  was  in  the  nega- 
tive, but  the  evidence  shewed  the 
contrary  in  both  respects.  The  con- 
tract of  insurance  made  the  answer 
a  warranty. 

Held,  that  he  could  not  recover. 

The  Court  will  not  review  the  dis- 
cretion of  the  Judge  at  the  trial  in 
receiving  evidence  to  contradict  a 
party's  own  witnesses  as  being  ad- 
verse, nor  in  receiving  evidence  on 
the  part  of  the  defence  after  the  close 
of  the  plaintiff's  case,  even  though 
for  the  purpose  of  corroborating  the 
defence. — Herbert  v.  The  Mercantile 
Fire  Ins.  Co.,  384. 

5.  Interim  receipt — Prior  assu- 
rance— Notice  0^ — Statutory  condi- 
tions.^— In  an  action  on  an  interim 
receipt  for  insurance  against  fire,  it 
appeared  that  the  application  repre- 
sented that  there  were  four  other  in- 
surances, but  had  not  correctly  stated 
the  amount  insured  in  the  different 
companies,  but  annexed  to  the  appli- 
cation and  delivered  to  the  company's 
agent  at  the  same  time,  was  a  mem- 
orandum giving  them  accurately  : 

Held,  that  the  memorandum  was 
part  and  parcel  of  the  application, 
and  the  agent  having  received  and 
accepted  the  premium,  must  be  taken 
to  have  assented  to  it,  and  his  act, 
under  the  circumstances,  be  held,  so 
far  as  the  interim  receipt  and  the 
right  of  the  plaintiffs  thereunder 
were  concerned,  to  be  the  act  and 
absent  of  the  defendants. 

The  interim  receipt  stated  that  the 
plaintiff  was  insured  subject  to  all  the 
usual  terms  and  conditions  of  "the 
company  : 

Held,  that,  treating  the  receipt  as 
subject  to  the  statutory  conditions, 
the  8th  condition,  as  to  the  assent  of 
the  company  appearing  in  or  being- 
indorsed  on  the  policy,  had  ^^been 
sufficiently  complied  with. 
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Held,  also,  that  the  1 3th  statutory 
condition,  requiring  the  assured  to 
give  notice  of  his  loss  and  to  deliver 
''as  soon  afterwards  as  practicable  " 
a  particular  account,  was  complied 
with  by  delivering  such  account 
within  a  reasonable  time. 

Observations  on  the  duty  of  coun- 
sel when  dissatisfied  with  the  ruling 
of  the  Judge  at  Nisi  Prius. — Parsons 
V.  The  Queen  Ins.  Co.,  271. 

6.  Loss,  if  any,  payable  to  a  third 
party — Cancellation — Right  of  in- 
sured to  recover.~\ — The  plaintiffs  ef- 
fected an  insurance  with  defendants, 
"loss,  if  any,  payable  to  H.,"  as 
security  for  goods  supplied  by  H.  to 
them.  The  policy  was  held  by  H. 
and  was  handed  over,  it  appeared, 
by  some  mistake  of  the  latter's  clerk, 
among  a  number  of  other  policies 
effected  by  H.,  to  defendants  for 
suTTender  or  cancellation  :  Held,  that 
plaintiffs  were  entitled  to  recover, 
and  that  it  was  not  necessary  to  bring 
the  action  in  the  name  of  H.,  whose 
interest,  if  any,  was  wholly  contin- 
gent on  the  state  of  his  account  with 
the  plaintiffs  when  the  right  of  ac- 
tion accrued. 

Held,  also,  that  in  the  case  of  a 
policy  such  as  this,  the  payee  cannot 
deal  with  it  as  his  own,  and  agree  to 
its  cancellation.  He  may  surrender 
his  claim  under  it,  but  the  owner  of 
the  property  who  is  named  as  the 
insured,  if  he  retain  his  interest  in 
the  property,  is  entitled  to  the  in- 
surance to  the  extent  of  such  interest. 
— Marrin  et  al.  v.  Stadacona  Ins. 
Co.,  556. 

7.  Statutory  conditions — R.  S.  0. 
ch.  162.] — To  a  question' contained 
in  an  application  for  insurance,  "For 
what  purpose  are  the  premises  occu- 
pied ? "  the  answer  was  "  Dwelling, 

which  the  learned^Judge  found 
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to  mean  "  &:c."  Held,  that  this 
meant  dwelling,  et  cetera^  and  that  on 
the  evidence  as  to  what  passed  be- 
tween the  applicant  and  the  agent, 
notice  was  given  that  the  premises 
were  occupiedfor  another  purpose  also 
— a  drinking  saloon,  as  it  appeared. 

It  also  appeared  that  the  company's 
agent  had  the  fullest  knowledge  of 
the  existence  of  the  saloon,  and  that 
it  had  been  the  subject  of  discussion 
between  sucli  agent  and  the  appli- 
cant, and  further,  that  the  chief 
agent  had  certified  on  the  back  of 
the  application  that  he  had  personally 
inspected  the  premises  and  recom- 
mended the  risk. 

Held,  that  there  was  no  breach  of 
the  tirst  statutory  condition.  (R.  S.  O. 
€h.  162,)  and  that  plaintiff  was  en- 
titled to  recover.  —  Gouinlock  v.  The 
Manufacturers  and  Merchants  Mu- 
tual Ins.  Go.  of  Canada,  563. 

8.  Prior  insurance —  Substitution.  ] 
— Held,  that  an  unintentional  error 
on  the  part  of  the  applicant  lor  in- 
surance in  the  name  of  one  of  the 
companies  in  which  he  was  already 
insured,  where  the  true  amount  of 
the  prior  insurance  was  given,  did 
not  vitiate  the  policy. 

Held,  also,  that  the  true  amount 
already  upon  the  property  being 
given,  the  fact  that  one  policy  was 
allowed  to  drop  or  be  cancelled,  and 
another  for  a  like  amount  to  take  its 
place  in  a  different  company,  did  not 
avoid  the  contract  of  insurance  be- 
cause of  the  noncommunication  to  the 
insurers  of  the  substituted  policy,  but 
that  the  statutory  cond  tion  had  been 
substantially  complied  with,  it  being 
really  directed  against  the  increase 
of  the  risk  without  the  consent  of 
the  insurer. — Parsons  v.  Standard 
Ins.  Co.,  503. 

This  caso  has  been  appealed. 

See  Pleading,  2. 


IISrTEEPLEADER 

Cor)imon  law  and  Chancery  writs 
— Jurisdiction — Esto^ypel — R.  S.  0. 
ch,54:,  sees.  11,  12,  13.]— After  the 
issue  of  an  interpleader  summons 
founded  on  two  writs  of  f.  fa.  issued 
respectively  out  of  this  Court  and 
the  Court  of  Chancery,  the  writ 
from  this  Court  was  set  aside  :  Held, 
that  the  Judge  in  Chambers  had 
jurisdiction,  notwithstanding,  to  con- 
tinue the  proceedings  and  make  the 
interpleader  order  as  to  the  latter 
writ ;  but  quaere,  even  if  the  want  of 
jurisdiction  had  been  clear,  whether 
a  party  could  avail  himself  of  it  after 
having  agreed  to  the  order,  accepted 
the  issue,  defended  it  at  the  trial, 
and  moved  against  the  verdict,  &c. — 
Ilaldan  v.  Beatty,  614. 

.  See  Sale  of  Goods. 


JOINT  STOCK  COMPANIES. 

Joint  Stock  Gas  Company,' under 
C.  S.  C.  ch.  63—  Powers— Liability— 
of  shareholders  to  creditors — Lia- 
bility of  trustee. — In  1872  five  per- 
sons filed  in  the  Registry  office  a 
declaration  that  they  were  desirous 
of  forming  a  joint  stock  company, 
under  Consol.  Stat.  C,  ch.  63,  by 
the  name  of  the  Dominion  Safety  Gas 
Company,  for  the  object  of  "the  man- 
ufacture and  (or)  sale  of  the  ma- 
chinery and  materials  for  the  manu- 
facture or  production  of  gas  from 
evaporating  fluids,  and  gas  fixtures 
of  all  kinds  and  such  other  articles 
as  may  from  time  to  time  be  deemed 
advisable  ;  and  also  the  lightmg  of 
cities,  towns,  villages,  streets,  capital 
buildings,  steamboats,  coaches,  and 
street  and  railroad  cars,  with  gas," 
with  a  capital  stock  of  $6000,  in  300 
shares  of  $20  each,  and  three  of  the 
defendants  were  stated  to  be  trustees. 
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SubsequcDtly  these  trustees  met  and 
passed  by  laws  as  to  the  government 
of  the  company.  On  1 7th  February, 
1873,  a  meeting  of  the  shareholders 
was  held,  when  an  agreement  was 
entered  into  for  the  purchase  of  a 
patent  for  the  manufacture  of  gas, 
and  a  resolution  was  passed  that  the 
shareholders  should  pay  on  their 
stock  enough  to  make  a  working 
capital  of  $1250.  An  agreement 
was  made  that  the  stock  should  be 
divided  up  between  the  five  defen- 
dants in  proportions  stated,  and  these 
defendants,  as  shareholders,  subse- 
quently met,  increased  the  number  of 
trustees  from  three  to  five,  and  elected 
themselves  such  trustees.  No  stock 
was  ever  subscribed  for  or  anything 
ever  paid  thereon,  the  money  required 
to  carry  on  the  business  being  raised 
from  time  to  time  by' contribution. 
The  company,  in  IS'^l,  put  up  a  gas 
machine  in  the  plaintiff's  resi^prce, 
which,  on  12th  February,  ^74, 
exploded  and  injured  the  plaintiff,  for 
which  he  sued  the  company  and 
recovered  damages,  and  on  29th  Feb- 
ruary, 1876,  judgment  was  entered, 
and  a  Ji.  fa,  goods  issued  against  the 
company,  which  was  returned  nulla 
hona.  This  action  was  then  brought 
against  defendants,  as  shareholders 
for  the  amount  of  the  unpaid  stock, 
and  also  as  trustees  on  their  indi- 
vidual liability  under  the  Act  for 
neglecting  to  publish  within  twenty 
days  after  the  1st  January,  1875,  as 
required  by  the  Act,  a  report  stating 
the  amount  of  the  capital  stock  actu- 
ally paid  and  of  the  then  existing 
debts  of  the  company,  or  to  insert 
therein  plaintiff's  claim  as  one  of 
such  existing  debts. 

Held,  that  the  company  was  duly 
incorporated  under  Consol.  Stat.  C. 
ch.  63,  for  though  the  Act  did  not 
authorize  the  formation  of  a  company 
for  lighting  cities,  &c.,  with  gas,  it 


did  for  the  other  objects  stated,  and 
the  corporation  could  exist  for  si^ch 
objects  alone. 

Held,  also,  that  the  evidence  set 
out  below  was  sufficient  to  shew  such 
incorporation. 

Held,  also,  that  the  defendants 
were  not  liable  as  shareholders  in  the 
com.pany  to  the  plaintiff,  as  a  credi- 
tor ;  for  to  create  such  a  liability, 
under  the  statute,  there  must  be  a 
subscription  for  stock  ;  and  the  fact 
that  they  had  acted  and  been  treated 
as  shareholders  would  not  enable  a 
creditor  to  proceed  against  them  as 
such. 

Held,  also,  that  neither  were  they 
liable  as  trustees  for  neglecting  to 
make  the  report,  for  the  plaintiff's 
claim  was  not  an  existing:  debt  at  the 
time  of  such  neglect,  nor  until  the 
entry  of  his  judgment. — Osier  v. 
Bowell  et  al.,  40. 


JUDGE. 

Court  ivill  not  review  discretion  of, 
I  at  the  trial,  in  receiving  evidence  on 
jyart  of  defence  after  close  of  j^lciin- 
tiff^s  case.^ — See  Insurance,  4. 

See  Insurance,  5. 


JURISDICTION. 

See  Interpleader. 


KINGSTON  EOAD. 
See  Highway. 


LANDLORD  AND  TENANT. 

Devise  in  trust — Refusal  to  accept 
— No7ijoinder — Continuance  of  ten- 
ancy^ Right  of  devisees  in  tmtst  to 
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recover  rent.~\ — One  of  the  devisees 
in  trust  under  a  will  refused  to  ac- 
cept tlie  trust  :  Held,  that  he  was 
not  a  necessary  party  plaiotiff  in  an 
action  for  rent  of  the  premises  de- 
vised, although  his  formal  renunci- 
ation in  writing  was  not  made  uDtil 
after  the  rent  in  question  had  ac- 
crued due. 

Defendant  was  tenant  from  year 
to  year  of  the  premises  in  respect  of 
which  the  rent  in  question  was  sought 
to  be  recovered,  being  for  three  quar- 
ters accruing  due  after  the  death  of 
the  lessor.  No  notice  to  quit  was 
given,  nor  was  the  tenancy  determin- 
ed by  the  consent  of  the  parties  en- 
titled ;  on  the  contrary,  the  defen- 
dant recognized  the  continuance  of 
the  tenancy  by  the  payment  of  rent 
falling  due  after  the  lessor's  death  : 
Held,  that  the  tenancy  was  not  de- 
termined by  the  death  of  the  lessor, 
and  that  the  plaintiffs,  the  devisees 
in  trust  under  the  lessor's  will,  were 
entitled  to  recover  the  three  quar- 
ters' rent  in  use  and  occupation  : 

Held,  also,  that  it  was  no  answer 
for  the  defendant  that  he  had  ceased 
to  occupy,  for  he  still  held  by  the 
plaintiffs'  permission  and  might  have 
occupied  had  he  so  pleased. — Hughes 
et  al.  V.  Brooke,  609. 


LARCENY. 
See  Criminal  Law,  2. 


LEASE. 
See  Warehouse  Receipts. 


LIBEL. 
See  Criminal  Information. 


LIMITATIONS,  STATUTE  OF. 

See  Estoppel,  2 — Description  of 
Land — Infant. 


LOAN. 

Gratuitous  loan — Increase.  ]  — In 
the  case  of  a  gratuitous  loan  all  the 
increase  and  offspring  of  the  loan, 
and  everything  accession  al  to  it  (in 
this  case  a  pair  of  mares,  offspring  of 
a  mare  loaned,  and  portion  of  a  set 
of  harness  acquired  as  payment  for 
the  use  of  oxen,)  belong  to  the  lender, 
and  must  be  returned  at  the  deter- 
mination of  the  loan,  and  are  not 
subject  to  seizure  under  execution 
against  the  bailee. — Dillaree  v.  DoyUy 
U2. 


LOCAL  LEGISLATURE. 
See  Ultra  Yires. 


MANDAMUS. 
See  Yoters'  List. 


MARRIED  WOMAN. 

L  Promissory  note—Separate  es- 
tate— Liability  as  indorser.] — A  mar- 
ried woman,  possessed  of  separate 
estate,  acquired  by  her  after  the  Mar- 
ried Woman's  Act  of  1872,  indorsed 
a  note  for  the  accommodation  of  her 
husband,  member  of  a  firm  to  whom 
credit  was  given  on  the  faith  of  such 
separate  estate  and  her  indorsement 
in  reference  thereto  : 

Held,  that  she  was  liable. 

Kerr  et  al.  v.  Stripp,  40  U.  C.  R, 
affirmed.— i^ra;^ee  et  al.  v.  McFar- 
land  et  al,  281. 
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2.  Sale  of  goods  to — Separate  es- 
tate— Examination  in  a/nother  suit — 
Admissibility  in  evidence.^ — Defen- 
dant, a  married  woman,  possessed  of 
real  estate  in  Ontario,  but  living  with 
her  husband  in  Montreal,  purchased 
goods  from  the  plaintiff  there,  for 
domestic  purposes.  There  was  no 
evidence  of  a  settlement  making  the 
real  estate  separate  estate,  or  that 
the  marriage  took  place  after  the 
2nd  March,  1872  ;  nor  was  the  debt 
contracted  with  reference  to  her 
separate  estate. 

Held,  that  defendant  was  not  liable 
to  be  sued  for  the  price  of  the  goods. 

The  only  evidence  of  defendant's 
ownership  of  real  estate  was  her  ad- 
mission, signed  by  her  when  under 
examination  in  another  suit. 

Held^  clearly  admissible. — Brown 
et  al.  V.  Winning,  327.  ^ 


MEASURE  OF  DAMAGES. 

In  an  action  for  illegal  sale  of 
goods  distrained.'\ — See  Distress,  1. 


MEMORANDA. 
518,  521. 


MISDIRECTIOlSr. 

Leaving  to  jury  the  question  of 
value  of  property  destroyed,  though 
the  same  had  been,  found  by  arbitra- 
tors under  the  condition  of  the  policy, 
is  no  misdirection. — See  Municipal 
Corporations. 


MORTGAGOR. 
See  Compensation. 


MUNICIPAL  CORPORATIONS. 

llighvmy — Want  of  repair — Death 
resulting  from — Contributory  negli- 
gence— Evidence?^  — Plaintiff's  hus- 
band was  found  dead  in  a  ditch  along 
defendants'  highway,  the  hub  of  his 
waggon  wheel  resting  upon  him,  the 
waggon  being  in  a  dilapidated  condi- 
tion, and  he  fastened  down  very 
tightly.  One  of  his  horses  was  dead. 
The  ditch  was  about  12  feet  deep 
and  32  feet  wide,  much  wider  at  the 
top  than  at  the  bottom,  and  extend- 
ing about  half  way  into  the  travelled 
road,  which  it  appeared  had  been  in 
this  condition  for  several  years. 
There  was  no  railing  or  other  guard 
round  the  ditch,  and  nothing  to  in- 
dicate the  situation  on  a  dark  night, 
such  as  the  night  in  question  was. 
It  was  alleged  that  deceased  was  un- 
der the  influence  of  liquor,  though 
there  was  contradictory  evidence  on 
this  point ;  but  there  was  no  direct 
evidence  as  to  how  he  fell  into  the 
ditch. 

Held,  that  there  was  evidence  for 
the  jury  of  non-repair  of  the  road 
within  the  meaning  of  the  present 
Municii:»al  Act,  and  that  such  non- 
repair was  the  cause  of  the  death  \ 
and  that,  assuming  there  was  a 
breach  of  duty  on  defendants'  part, 
deceased  having  been  lawfully  using 
the  highway,  it  might  be  fairly  in- 
ferred that  but  for  such  breach  of 
duty  the  accident  would  not  have 
occurred. 

The  question  of  contributory  negli- 
gence having  been  left  to  the  jury, 
and  found  in  plaintiff's  favour,  the 
Court  refused  to  disturb  the  verdict. 

Remarks  as  to  what  is  misdirec- 
tion on  the  part  of  the  Judge  at  the 
trial. — Lucas  v.  The  Corporation  of 
the  Toivnship  of  Moore,  334. 

This  case  has  been  reversed  in  Appeal,  and  a 
new  trial  granted. 

See  Compensation. 
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NEW  TRIAL. 

On  a  finding  against  defendants, 
in  action  on  a  fire  policy,  on  a  plea 
of  arson,  the  Court  will  not,  in  its 
discretion,  grant  a  new  trial,  unless 
the  evidence  so  preponderates  in  fia- 
vour  of  the  truth  of  the  charge  as  to 
evince  deterr}%ination  on  jury's  part 
not  to  give  effect  to  the  law.l — See 
Insurance,  1. 

Refused  on  gi'ound  of  discovery  of 
new  evidence,  when  not  shewn  that  the 
evidence  could  not  have  been  procured 
hefore  the  trial,  t^c] — See  Amend- 
ment. 

No  ground  for,  that  the  jury  omit- 
ted to  answer  one  of  the  questions  sid)- 
mitted  to  them.'] — See  Insurance,  3. 


NONJOINDEK  ■ 
See  Landlord  and  Tenant, 


PLEADING. 

1.  Deedu  of  guarantee  for  plaintiff s'' 
agent — Averment  of  proof  of  loss.] — 
The  second  count  of  a  declaration, 
after  referring  to  a  deed  set  out  in 
the  first  count,  by  wMcii  defendants 
covenanted  to  re-imburse  to  the  plain- 
tiffs any  loss,  not  exceeding  $600, 
which  the  jolaintiffs  should  sustain 
by  any  act  of  fraud  or  dishonesty  on 
the  part  of  one  H.  who  had  been  ap- 
pointed the  plaintiffs'  agent — such 
re-imburseraent  to  be  made  within 
three  months  after  proof  should  be 
given  to  the  satisfaction  of  defen- 
dants' directors  of  such  loss — alleged 
that  H,  received  and  appropriated 
to  his  own  use  certain  moneys  of  the 
plaintiffs  :  that  the  plaintiffs  gave 
proof  of  their  loss  to  defendants,  and 


defendants  thereupon  repudiated  all 
liability  and  alleged  as  a  reason  that 
the  plaintiff's  had  forfeited  all  right 
under  said  deed  by  non-compliance 
with  certain  conditions  not  relating 
to  such  proof,  and  did  not  require 
any  further  proof  of  said  loss,  and 
thereby  waived  all  further  proof 
thereof  by  the  plaintiffs,  &c. 

Held,  on  demurrer,  that  compli- 
ance with  the  deed  in  giving  proof 
of  the  loss  was  sufficiently  averred 
to  call  upon  defendants  to  plead. — 
The  Manufacturers  and  Merchants 
Mutual  Fire  Ins.  Co.  v.  The  Canada 
Guarantee  Co.,  247. 

2.  Mutual  insurance  policy  — ■ 
Avoidance  hy  fraud — Waiver  by  sub- 
sequent assessr/ient.] — To  a  declar- 
ation on  a  policy  of  insurance  in  a 
Mutual  Company  defendants  pleaded 
that  the  plaintiff  induced  them  to 
enter  into  the  contract  by  represent- 
ing and  warranting  to  them  certain 
facts  relative  to  the  insured  premises, 
material  to  be  made  known  to  de- 
fendants and  to  the  risk,  which  were 
false  and  fraudulent,  whereby  the 
policy  was  avoided.  A  further  plea, 
after  setting  up  the  representation 
and  warranty  as  in  the  former  plea, 
averred  that  the  plaintiff  promised 
and  agreed  that  the  premises  should 
continue  as  represented  and  war- 
ranted, and  that  in  the  belief  that  he 
would  perform  the  same  the  defen- 
dants made  the  policy,  but  that, 
after  the  making  thereof,  the  plain- 
tiff ceased  to  keep  the  premises  in  the 
condition  represented  and  warranted, 
thereby  increasing  the  risk,  whereby, 
(fee.  To  each  of  these  pleas  the 
plaintiff  replied,  by  way  of  estoppel, 
that  after  such  representation  and 
warranty,  and  after  the  loss,  and 
after  defendants  had  acquired  full 
knowledge  of  the  breach  and  false- 
ness of  said  representation  and  war- 
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ranty,  defendants  levied  an  assess- 
ment on  the  premium  note  given  by 
plaintiff  to  cover  losses  by  defendants 
to  a  date  named,  before  which  day 
the  plaintiff  had  sustained  said  loss ; 
and  notified  him  that  unless  such 
assessment  should  be  paid  within 
thirty  days  his  insurance  would  be 
void;  and  that  within  said  thirty 
days  he  paid,  and  defendants  received 
said  assessment. 

Held,  on  demurrer,  replications 
good,  as  shewing  that  defendants, 
with  full  knowledge  of  the  breaches 
of  warranty,  had  elected,  as  they 
might,  to  treat  the  insurance  as  ex- 
isting.— Hopkins  V.  The  Manufac- 
turers and  Merchants  Mutual  Fire 
Ins.  Co.,  254. 

See  DovfER — Insolvency,  1 — Inn- 
keeper. 


POSSESSION. 

Evidence  o/!]  —  See  Description 
OF  Land. 


PREFERENCE. 
See  Insolvency,  1. 


PROMISSORY  NOTES. 

See  Bills  and  Notes,!,  2 — Mar- 
ried Woman,  1. 


PROPERTY  PASSING. 

Railway — Siihscrivtion  for  stock — 
Insolvency.  —  The  defendant  was 
named  as  one  of  the  provisional  di- 
rectors of  the  Toronto,  Grey,  and 


Bruce  R.  W.  Co.,  by  their  Act  of 
Incorporation,  and  was  afterwards 
elected  and  acted  as  director  thereof, 
having  subscribed  for  stock  to  the 
extent  of  $1,000,  on  which  he  paid, 
partly  in  money  and  partly  by  cer- 
tain allowances  made  for  his  services 
as  such  director  and  otherwise,  the 
sum  of  $400,  Subsequently  to  this, 
defendant  made  an  assignment  under 
the  Insolvent  Act  of  1869.  Before 
doing  so,  however,  he  had  procured 
the  execution  by  the  required '  ma- 
jority of  his  creditors  of  a  deed  of  com- 
position and  discharge,  apparently 
under  sec.  94  of  the  Act.  The  plain- 
tiff, as  a  creditor  of  the  same  com- 
pany, sued  out  a  writ  of  sci.  fa. 
against  the  defendant  to  compel  pay- 
ment to  him  of  the  balance  due  upon 
the  said  stock.  The  defendant  plead- 
ed that  he  was  not  a  shareholder  ia 
the  said  company,  his  contention 
being,  that  the  property  in  the  said 
stock  had  passed  to  the  assignee.  It 
did  not  appear  whether  or  not  the 
assignee  had  accepted  or  rejected  this 
stock,  or  had  done  any  act  beyond 
accepting  the  assignment  made  to 
him.  The  defendant  had  obtained 
his  discharge  in  the  usual  v/ay,  the 
unpaid  balance  upon  the  stock,  how- 
ever, not  having  been  scheduled  as  a 
liability  of  defendant,  and  no  claim 
having  been  proved  in  respect  of  it  : 
Held,  that  the  plaintiff  Avas  enti- 
tled to  recover,  and  that  the  pro- 
perty in  the  said  stock  had  not 
passed  to  the  official  assignee. — Deni- 
son  V.  Smith,  503. 

See  Sale  of  Goods. 


PUBLIC  POLICY. 

Transaction  void  as  against.^  — See 
Barrister. 


648 


DIGEST  OF  CASES. 


PUBLIC  SCHOOLS. 

Union  school  sections — 40  Vic.  c. 
16,  s.  11,  suh-sec.  4,  0.  ;  37  Vic.  c.  28, 
sec.  74,  0.]  — On  the  1st  November, 
1874,  a  XJniori  School  Section  was 
formed  by  adding  to  section  6  in  the 
township  of  Yerulam  several  lots  in 
the  township  of  Harvey.  The  village 
of  B,,  which  became  incorporated  on 
the  1st  January,  1877,  was  all  in 
Yerulam,  and  before  such  alteration 
formed  part  of  said  section  6.  In 
1874,  before  the  alteration,  section  6 
had  raised  by  a  by-law  $5000  to  build 
a  school  house,  and  in  1876  the  plain- 
tiff was  assessed  by  the  Union  section 
so  formed  in  respect  of  the  lots  thus 
added,  part  of  his  assessment  being 
for  said  loan. 

Held,  that  the  Union  section  ex- 
isted in  fact  on  the  2nd  March,  1877, 
when  the  40  Yic.  ch.  16,  sec.  11, 
sub-sec.  4,  O.,  was  passed  :  that  its 
existence  was  not  altered  by  the 
incorporation  of  the  village :  that 
under  that  statute,  though  illegally 
formed,  it  must  be  decreed  to  have 
been  legally  formed  ;  and  that  the 
rate  thereof  was  legal.  — Boyd  v.  The 
Public  School  Board  of  the  Village  of 
Bohcaygeon  in  the  County  of  Vic- 
toria, 35. 


RAILWAYS  AND  B.  W.  COM- 
PANIES. 

Action  by  creditor  against  share- 
holder— Proof  of  defendant  being  a 
shareholder — G.  S.  G.  ch.  66.] — In 
an  action  against  defendant  as  a 
shareholder  of  ten  shares  for  unpaid 
stock,  it  appeared  that  defendant 
signed  the  stock  book,  which  was 
headed  with  an  agreement  by  the 
subscribers  to  become  holders  of  the 
stock  for  the  amounts  set  opposite 
their  respective   names,  and  upon 


allotment  by  the  company  "of  my 
or  our  said  respective  shares,"  to  pay 
the  company  ten  per  cent,  of  the 
amount  of  said  shares,  and  all  future 
calls.  The  company  subsequently 
passed  a  resolution  instructing  the 
secretary  to  issue  allotment  certifi- 
cates to  each  shareholder  for  the 
shares  held  by  him.  The  secretary 
accordingly  prepared  such  certificates, 
which  respectively  represented  that 
the  company,  "  in  accordance  with 
your  application  for  —  shares,  have 
allotted  to  you  shares  amounting  to," 
&c.  These  were  handed  to  the  com- 
pany's broker  to  deliver  to  the  share- 
holders and  collect  the  ten  per  cent. 
It  did  not  appear  that  the  certificate 
was  ever  delivered  to  defendant,  or 
that  he  was  ever  expressly  notified 
of  the  allotment,  but  he  was  with 
the  rest  of  the  shareholders,  from 
time  to  time,  notified  of  the  calls,  to 
which  he  paid  no  attention,  and  had 
never  paid  anything  on  the  stock ; 
and  some  years  afterwards,  on  being 
requested  by  the  secretary  to  pay  up 
his  stock,  he  stated  that  he  did  not 
consider  that  he  ought  to  pay  any- 
thing, but  gave  no  reason  why. 

Held,  that  there  was  sufficient  evi- 
dence of  notice  to  defendant  of  the 
allotment ;  and  that  it  was  not  ultra 
vires  of  the  directors  to  take  defen- 
dant's subscription  for  stock  without 
at  the  same  time  receiving  payment 
of  the  ten  per  cent,  thereon.  The 
defendant  was  therefore  held  liable. 
— Denison  v.  Lesslie,  22. 

See  Property  Passing. 


RESTITUTION. 
Writ  of.'] — See  Forcible  Entry. 
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RULES  OF  COUET.  STATUTE  OF  LIMITATIONS. 

619,  520.  See  Estoppel,  2. 


SALE  OF  GOODS. 

Interpleader — Sale  of  goods — Pro- 
perty passing — Warehouse  Receipts.'] 
— Plaintiffs  contracted  for  the  man- 
ufacture of  a  quantity  of  glassware, 
which,  though  invoiced  to  and  paid  for 
by  plaintiffs,  was  stored  with  a  ware- 
houseman as  the  goods  of  the  manu- 
facturers, who  obtained  warehouse 
receipts  for  them.  These  receipts 
were  transferred  by  the  manufactu- 
rers to  defendants,  as  collateral  secu- 
rity for  advances  made  to  them. 

Held,  in  an  interpleader  to  try  the 
right  to  the  goods,  that  there  had  not 
been  a  sufficient  delivery  af  the  goods 
to  pass  the  property  in  them  to  the 
plaintiffs,  and  that  the  defendants 
were  therefore  entitled  to  succeed. — 
Gowans  et  al.  v.  Consolidated  Bank 
of  Canada,  318. 

See  Married  Woman,  2. 


SCHOOLS. 
See  Public  Schools. 


SECONDARY  EVIDENCE. 
Of  will.y-See  Will. 


SEPARATE  ESTATE. 
See  Married  Woman,  2. 


STAMPS. 

See  Bills  and  Notes,  1 — Chat- 
tel Mortgage. 

82 — VOL.  XLIII  u.c.R. 


STOCK. 

Property  in. ") —  See  Property 
Passing. 


STATUTES. 

2  W.  &  M.  sess.  1,  ch,  Z.ySee  Dis- 
tress, 1. 

21  Jac.  I.  ch.  16,  sec.  l.^—See  Infant. 

B.  N.  A.  Act,  sec.  92,  sub-sec.  14.]— 
See  Criminal  Law,  1. 

Insolvent  Act  of  1875,  sec.  125.  ]—See 
Warehouse  Receipts. 

Con.  Stat.  C.  ch.  28,  Schedule  A.]— 
See  Highway. 

Con.  Stat.  C.  ch.  63.]— Joint  Stock 
Companies. 

Con.  Stat.  C.  ch.  m.^—See  Railways 
AND  R.  W.  Companies. 

Con.  Stat.  U.  C.  ch.  22,  sec.  160.]— ^S'ee 
Arbitration  and  Award,  2. 

Con.  Stat.  U.  C.  ch.  24,  sees.  12,  31.]— 

See  Appeal. 

32-33  Vic.  ch.  19,  sec.  54,  D.]— 
Criminal  Law,  3. 

34  Vic.  ch.  5,  D.]— Warehouse 
Receipts. 

36  Vic.  ch.  44,  sec.  52,  0.]— ;^ee  In- 
surance, 1. 

36  Vic.  ch.  48,  sec.  373,  O.^—See  Com- 
pensation. 

37  Vic.  ch.  19,  sec.  11,  O.y^See  As- 
sessment. 

37  Vic.  ch.  28,  sec.  74,  0.]— .S'ee  Pub- 
lic Schools. 

37  Vic.  ch.  32,  sees.  24,  25,  0.\—See 
Temperance  Act  of  1864. 

39  Vic.  ch.  11,  sec.  5,  O.y-See  Voters' 
List — Insurance,  1,  3. 

39  Vic.  ch.  24, 0.]— -^ee  Insurance,  1, 3. 
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39  Vic.  ch.  28,  sec.  7,  0.]—See  Arbi- 

TEATION  AND  AwARD,  3. 

40  Vic.  ch.  6,  0.] — See  Arbitration 
AND  Award,  3. 

40  Vic.  cli.  10,  sec.  1,  0.] — ^S'ee  Voters' 
List. 

40  Vic.  ch.  16,  sec.  11,  sub-sec.  4,  0.] — 
See  Public  Schools. 

40  Vic.  ch.  18,  sec.  30,  0.]—See  Tem- 
PERANCE  Act  of  1864. 

41  Vic.  ch.  6,  sec.  3,  0.  ] — See  Arbitra- 
tion AND  Award,  3. 

E.  S.  0.  ch.  20,  sec.  49.]— >S'ee  Foreign 
Contract. 

E.  S.  0.  ch.  50.] — See  Attachment. 

E.  S.  O.  ch.  50,  sec.  192.]— See  Arbi- 
tration AND  Award,  3. 

E.  S.  0.  ch.  51,  sec.  26.  ]— S'ee  Will. 

E.  S.  0.  ch.  54,  sees.  11,  12,  13.]— .S'ee 
Interpleader, 

E.  S.  0.  ch.  135,  sec.  5.] — See  Infant. 

E.  S.  O.  ch.  162.]— See  Insurance,  7. 

E.  S.  0.  ch.  174.  sec.  456.]— AS'ee  Arbi- 
tration AND  Award,  1 — Compensation. 

E.  S.  0.  ch.  181,  sees.  52,  57,  59,  77.] 

— See  Criminal  Law,  1 — Ultra  Vires. 


TEMPERANCE  ACT  OF  1864. 

Conviction  under  37  Vic.  ch.  32, 
O.,  for  "  selling  liquor  without  a 
license"  where  Tenijyerance  Act  in 
force — Constitutionality  of  40  Vic. 
ch.  18,  sec.  30,  0.] — The  proper  con- 
struction of  40  Vic.  ch.  18,  is  either 
that  a  wholesale  license  must  be  taken 
out  in  municipalities  where  the  Tem- 
perance Act  of  1864  is  in  force,  for 
the  quantities  to  be  sold  therein  un- 
der that  Act,  and  making  a  sale 
thereof  without  license  a  contraven- 
tion of  the  24th  and  25th  sees,  of  37 
Vic.  ch.  32,  O,  as  a  selling  by  whole- 
sale without  license  ;  or  as  providing 
in  addition  that  a  sale  in  such  muni- 
cipalities of  the  quantities  prohibited 


by  the  Temperance  Act  should  be  a 
contravention  of  the  said  24th  and 
25th  sections,  as  a  selling  by  retail 
without  license. 

Where,  therefore,  the  defendant 
was  convicted  of  selling  liquor  by 
retail  without  a  license  in  a  munici- 
pality where  the  Temperance  Act 
was  in  force.  Held,  reversing  the 
formal  judgment  of  Wilson,  J.,  that 
the  conviction  was  invalid,  and  must 
be  quashed,  for  if  the  former  were 
the  intention  of  the  Legislature,  then 
the  conviction  was  bad,  as  it  was  for 
selling  by  retail  under  a  provision  of 
the  License  Act  not  in  force  where 
the  conviction  was  made  •  and  if  the 
latter,  the  Legislature  were  exceed- 
ing their  powers  in  directly  legisla- 
ting on  criminal  law,  and  enacting 
criminal  procedure  for  the  punish- 
ment of  offences  against  the  Tem- 
perance Act. — Eegina  v.  Lake,  515. 


TENDER. 

Plea  of.l — See  Assessment. 


TIME. 

For  moving  against  award.^ — See 
Arbitration  and  Award,  2. 


TRESPASS. 
See  Warehouse  Receipts. 


TROVER. 

See  Warehouse  Receipts — Es- 
toppel, 1. 
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ULTRA  VIRES. 

Conviction — Inducing  witness  to 
absent  himself- — Power  of  Local  Legis- 
lature—R.  S.  0.  ch.  181,  .sees.  57,  59 
— Amendment  of  conviction.'] — By 
section  5^7  of  R.  S.  0.  ch.  181,  The 
Liquor  License  Act,  any  person  who 
in  any  prosecution  under  the  Act 
tampers  with  a  witness  either  before 
or  after  he  is  summoned  or  appears 
as  such  witness  on  any  trial  or  pro- 
ceeding under  the  Act,  or  by  the 
offer  of  money  or  by  threats,  or  in 
any  other  way  induces  or  attempts 
to  induce  any  such  person  to  absent 
himself^  or  swear  falsely,  shall  be 
guilty  o£  an  ofience  under  the  Act, 
and  liable  to  a  penalty  of  |50  ;  and 
by  section  59  such  penalty  is  recover- 
able in  default  of  distress  by  im- 
prisonment not  exceeding  thirty  days. 

Held,  affirming  the  judgment  of 
GwYNNE,  J.,  that  this  was  idtra  vires 
of  the  Local  Legislature,  for  the  acts 
declared  by  section  57  to  be  offences 
were  criminal  oflences  at  common 
law,  and  within  the  exclusive  juris- 
diction of  the  Dominion  Legislature, 
and  were  not  brought  within  the 
Local  Legislature  by  snb-section  15 
of  section  92  of  the  B.  N.  A.  Act, 
either  as  coming  under  municipal 
institutions,  or  as  being  enactments 
to  enforce  the  law  as  to  shop,  saloon, 
&c.,  licenses,  in  order  to  raise  a 
revenue  for  provincial,  local,  or  muni- 
cipal purposes. 

A  conviction,  therefore,  under  the 
Act  for  inducing  a  witness  to  absent 
himself,  &c.,  was  quashed. 

Qucare,  per  Gwynne,  J.,  whether 
under  section  77  a  conviction  im- 
posing an  unauthorized  sentence, 
such  as  imprisonment  at  hard  labour, 
could  be  amended  on  motion  to  quash 
by  striking  out  the  words  "with  hard 
labour." — Regina  v.  Lawrence ^  164. 

&ee  Railways  and  R.  W.  Companies. 


USE  AND  OCCUPATION. 

See  Landlord  and  Tenant. 


VOTERS'  LIST. 

Aj)j)lication  for  mandamus  to  cor- 
rect~Z^  V.  ch.  11,  s.  5,  40  F.  ch.  10, 
5.  1,  0.]— Under  39  Vic.  ch.  11,  sec. 
5,  O.,  as  amended  by  40  Vic.  ch.  10, 
sec.  1,  0.,  persons  qualified  to  vote, 
whose  names  are  omitted  from  the 
voters  list,  must,  in  order  to  have 
the  omission  rectified,  notify  the  clerk 
of  the  municipality  within  thirty 
days  after  the  posting  by  him  of  the 
said  list,  of  their  intention  to  make 
application  therefor. 

In  this  case  the  applicant's  name, 
which  was  properly  on  the  assessment 
roll  for  income,  was,  without  any 
notice  to  him,  erased  by  the  Court  of 
Revision,  and  was  in  consequence 
omitted  by  the  clerk  from  the  voter's 
list.  The  applicant  did  not  discover 
the  omission  until  after  the  expira- 
tion of  the  thirty  days,  when  he 
made  application  to  the  clerk  to  have 
his  name  inserted  in  the  list,  and  on 
his  refusal  to  do  so,  he  applied  for  a 
mandamus  to  the  County  J udge  and 
clerk  to  make  the  insertion. 

Held,  that  the  application  must  be 
refused. — In  the  matter  of  Thomas 
Blair  Browning  and  the  Judge  of  the 
County  Court  of  the  County  oj  Went- 
worth,  and  the  Chrh  of  the  Munici- 
pality of  the  Town  of  Bundas^  1 3. 


WAIVER. 

Cf  notice  of  distress.] — See  Dis- 
tress, 1. 

Of  avoidance  of  imurance.]. — See 
Pleading,  2. 
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WAREHOCJSE  RECEIPTS. 

Insolvent  Act  of  1875.]  — The 
Canada  Car  Company  liad,  for  some 
years,  been  doing  business  with  the 
Royal  Canadian  Bank,  and  with  its 
successors,  the  Consolidated  Bank, 
and  had  obtained  discounts  to  the 
amount  of  $23,000  on  the  security 
of  warehouse  receipts  given  by  one 
C.  on  14,000  car  wheels  and  350  tons 
of  pig  iron.  When  these  receipts 
were  given,  C.  was  not  in  possession 
of  either  the  goods  or  the  premises 
on  which  they  were  stored.  A  lease 
of  the  premises  was  subsequently 
made  to  him,  but  he  refused  to 
renew  the  receipts  and  gave  up 
the  projDerty.  At  the  instigation 
of  the  Consolidated  Bank,  to  en- 
able the  plaintiff  to  give  warehouse 
re-ceipts,  a  lease  of  the  premises 
at  the  rent  of  $5  per  month  was 
made  to  him  for  a  year,  and  he 
gave  a  warehouse  receipt  to  the  com- 
pany for  14,000  car  wheels  and  350 
tons  of  pig  iron,  receiving  an  in- 
demnity from  the  bank  that  the  pro- 
perty would  be  forthcoming  when 
required.  This  receipt  was  endorsed 
over  to  the  Standard  Bank,  by  the 
Car  Wheel  Company,  under  the 
signature  of  its  manager  and  presi- 
dent, and  an  advance  obtained  there- 
on of  $23,000,  which  went  to  pay 
the  Consolidated  Bank,  who,  as  it 
was  found,  were  aware  of  the  Com- 
pany's insolvency.  In  February, 
1877,  an  attachment  in  insolvency 
issued  against  the  company,  and  the 
defendants,  as  their  assignees  in  in- 
solvency, took  possession  of  the  goods 
covered  by  this  receipt,  claiming 
them  as  part  of  the  assets  of  the  es- 
tate. The  plaintiff  then  sued  the 
defendants  in  trespass  and  trover  for 
the  taking. 

Held,  that  defendants  were  entitled 
to  the  goods  :  that  had  the  Consoli- 


dated Bank  been  assignees  of  the 
receipt  they  would  have  had  no  title 
to  the  goods,  as  upon  the  evidence 
the  receipt  Avould  not  have  been 
given,  as  required  by  the  Act,  34 
Yic.  ch.  5,  D.,  to  secure  a  present 
advance  or  debt. 

Held,  also,  that  the  Standard  Bank 
could  be  in  no  better  position,  for 
that  the  evidence,  set  out  in  the  case, 
shewed  that  the  advance  by  them 
was  not  made  as  an  original  and 
independant  transaction  with  the 
Car  Wheel  Company,  but  at  the 
request  and  for  the  benefit  of  the 
Consolidated  Bank,  and  upon  its 
express  or  implied  guarantee  of 
indemnity. 

Held,  also,  that  the  lease  to  the 
plaintiff  was  not  open  to  objection  as 
being  merely  a  gratuitous  one. 

Queer e,  whether  M. ,  as  regarded  the 
premises  leased,  could  be  considered 
a  warehouseman,  or  a  keeper  of  a 
yard  within  that  title. 

Quaere,  also,  whether  there  could 
be  a  valid  legal  transfer  of  the  ware- 
house receipt,  except  under  the  cor- 
porate seal ;  but  held  that  this  was 
immaterial,  as  this  objection  would 
not  in  equity  defeat  the  plaintiff's 
claim. 

Held,  that  if  plaintiff  had  had 
a  legal  title  to  q.he  goods,  he  would 
not  be  compelled  to  resort  to  the 
Insolvent  Court  under  section  125 
of  the  Insolvent  Act,  but  might 
maintain  this  action. —  Milloy  v. 
Krer  et  al.,  78. 

See  Sale  of  Goods. 


WAREHOUSEMAN. 
See  Warehouse  Receipts. 
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WARRANTY. 

See  Insurance,  4. 


WAYS. 

Dedication — Acceptance  hy  public 
— Ejectment.^ —  In  order  to  widen  a 
street  in  the  City  o£  St.  Catharines, 
the  plaintiff  and  other  owners  of  the 
land  OD  each  side  of  the  street,  agreed 
to  give  the  corporation  a  strip  of  land 
bordering  thereon,  not  exceeding  five 
feet  in  depth.  The  street  some  forty 
years  ago  had  been  dedicated  by  the 
then  owner  of  the  land  to  the  public, 
and  a  plan  thereof  made,  by  which 
the  plaintiff  appeared  to  be  some  7 
feet  on  the  street,  but  as  the  street 
was  actually  laid  out  on  the  ground 
and  used  by  the  public  the  7  feet  was 
included  within  the  owner's  fence 
and  had  continued  so  ever  since.  The 
'  corporation  claimed  that  this  7  feet 
was  part  of  the  street,  and  that  they 
were  therefore  entitled  to  take  from 
the  plaintiff  under  the  agreement  5 
feet  in  rear  of  the  7  feet. 

Held,  in  ejectment,  that  this  7  feet 
could  not,  under  the  circumstances, 
be  deemed  to  be  part  of  the  street, 
not  having  been  used  or  accepted  by 
the  public  as  such,  and  that  the  cor- 
poration under  the  agreement  could 
only  take  the  five  feet  bordering  on 
the  street  as  it  then  existed. — Hast- 
ings V.  The  Corporation  of  the  City 
of  St.  Catharines,  134. 


WILL. 

Sufficiency  of  search  for — Memo- 
rial executed  hy  heir-at-law — Decla- 
ration against  interest — Evidence.'\ — 
In  ejectment,  in  proof  the  existence 
of  a  will,  one  H.  swore  that  she  saw 


the  will,  giving  an  explicit  statement 
of  its  contents,  and  it  also  appeared 
that  the  devisees,  of  whom  the  heir- 
at-law  was  one,  all  submitted  to  and 
acted  upon  it : 

Held,  sufficient  evidence  of  the  ex- 
istence of  the  will. 

Held,  also,  that  the  will  was  suffi- 
ciently proved  by  the  execution  and 
registry  by  the  heir-at-law  of  a  me- 
morial of  the  will,  it  being  a  declara- 
tion against  his  proprietary  interest, 
and  he  being  dead  at  the  time  of  the 
trial. 

Semhle,  it  was,  on  this  gi'ound, 
good  primary  evidence  not  only 
against  the  heir-at-law  and  those 
claiming  under  him, but  against  third 
parties. 

It  appeared  that  search  for  the 
will  was  made  in  the  office  in  which 
it  would  have  been  had  it  been  ad- 
mitted to  probate  ;  in  the  different 
registry  offices  of  the  counties  in 
which  the  several  parcels  of  land,  of 
which  the  testator  died  siesed,  were 
situate  ;  among  the  papers  of  the 
owners  of  the  several  parcels  ;  among 
the  papers  of  the  only  executor  of 
three  named  in  the  will  who  could 
be  found ;  among  the  papers  of  the 
draftsman  of  the  will,  and  among 
those  of  several  of  the  devisees : 
Held,  sufficient  to  let  in  secondary 
evidence  of  the  will. 

Held,  also,  that  plaintiff 's  case  was 
within  sec.  26,  ch.  51,  R.  S.  O., 
under  which  they  had  served  notice. 
— Brown  v.  Morrow,  436. 


WITNESSES. 

Foreign  hanh  president  admis- 
sible to  prove  lohat  is  money  in 
foreign  country.l — See  Bills  and 
Notes,  1. 
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WORDS,  MEANING  OF. 

Property;'  (G.  S.  U,  C,  cA. -24, 
sec.  12.] — See  Appeal. 


Fower  to  fine  "  not  less  than 
— See  Criminal  Law,  1. 


"  Cause  of  action^'  {R.  S.  0.,  ch. 
20,  sec.  49.] — See  Foreign  Con- 
tract. 


WHIT  OF  EESTITUTION. 
See  Forcible  Entry. 
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